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Erskine ^ 



Erskine 

Montgomery 

9844 

pairholra 

f Callender 

9961 

Fairlie 1 

Napier 

9658 

Falconer 

Campbell 

9654 

Farquharson Sc Gor- 

Elder and Scott 

IOIO3 

don ( 

Lindsay 

9803 

Ferguson ] 

Forbes 

I02I3 

Ferguson ] 

Fullerton 

911 1 

Ferguson 

M‘William 

993 1 

Fife < 


102C4 

Fife ] 

Durie 

9629 

Findlater and Murray r 

Carstairs 

9713 

Finlay 1 

Adamson & William-" 

Finlater ] 

son 

10131 

Fleming and Cunning- 

Craig 

10141 

ham 1 

Donatar 

10153 

Fleming ( 

Forbesses 

97U 

Forbesses ] 

Sprott * 

95 H 

Forbes J 

Monymusk 

9661 

Forbes 

* King's Advocate 

10252 

Philorth 

10282 

Forbes 

Murray- 

10064 

Forrester, See* 

Royal Bank 

10194 

Fowler 

Scot 

9586 

Fowler 

Kennedy 

9870 

Fraser. 

Fullerton 

9771 

Fraser 

Fraser 



Freeland 

French 

F rendnaught's Grand- 
child 

Fullerton 


Pursuers* 


tery of 
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978* 
9860 
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9690 
9792 
9642 
9886 
r 9966 


9432 
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9543 

9687' 

978* 

10215 

10295 

9980 

9959 

9837 

10088 

10211 

9450 

10279 

97 11 

9972 

10037 

10213 

10200 
10168 
10282 

9557 

9563 

10201 
9826 

10288 

9853' 

9771 



r N D E X 


7 


Pursuers. 

Defenders. 

Page 

Defenders. 

Gaitlies 

Kilpatrick 

986l 

Gairns * 

Gall 

Mitchell 

10306 

Galloway 

Gardener, 8 c c. 

Davidson, See . 

984O 

Galloway & Gordon 

Gamock 

Wilson 

9999 

Galloway 

Garden 

Aboyne 

10275 

Geddew 

Geddes 

Younger 

10244 

Gemmil 

Gemmel, See. 

Barclay 

9830 

Gilchrist 

Gibson - 

Grant 

9657 

Gillespie 

Gibson 

Fife 

9980 

Gillon 

Gibson and Wilson 

Leith 

10087 

Gordon 

Gillespie 

Gillespie and Carses 

9796 

Gordon 

Gillespies 

Carses 

9806 

Gordon 

Glasgow 

Thermes 

10099 

Gordon 

Glasgow 

Cessford 

101 43 

Gordon 

Glendonwyne. 

Gordon 

9643 

Gordon 

Glendonwyne 

Nithsdale 

9738 

Gordon 

Glenkindie 

Crawford 

9706 

Gordon 

Goodlet 

Adamson 

9737 

Gordon 

Gouilie 

Gonrlie 

10288 

Gordon 

Gordon 

Cunningham 

9425 

Gordon 

Gordons 

Gordon 

9448 

Gordon 

Gordons 

Gordon 

9485 

Gordon 

Gordon 

The Grown 

9597 

Gordon 

Gordon 

Leith 

9667 

Gordon 

Gordon 

Maitland 

• 97 3 ° 

Gourlie 

Gordon 

Clark 

9733 

Graham 

Gordon 

Maitland 

10050 

Graham 

Gordon 

Skene 

10210 

Granger 

Gordon 

Grant 

10219 

Grant 

Gordon 

Milne 

10309 

Grant 

Graham 

Officers of State 

99 2 7 

Grant 


Clackmannan, Heri- 


Grant 

Granger 

tors of 

10164 

Grant 

Grant 

Granger 

9657 

Grant 

Grant „ 

Smith 

0561 

Gray 

Grant 

Davidson 

957 > 

Gray 

Grant 

Grant 1 

9596 

Gray 

Grant 

Grant 

9763 

Gray 

Grant 

Sutherland 

9819 

Gray 

Gray 

Gordon 

9945 

Gray 

Gray 

Barron 

9544 

Gray 

Gray ' , 

Stewart, &c. 

9560 

Green and Chatto 

Gray 

William - — — 

9767 

Greenhead 

Gray 

Dalgardno 

98,-0 

Gullen 

Gray 

Dalgardno 

9857 

Gray 

Dalgardno 

9873 


Gray 

Campbell , 

10023 


Greig’s Trustees 

Davidson 

955° i 


Grieve 

Thomson 

9+78, 


Grierson 

Gordon 

101 *7 


Grubb it 

More 

9633 


Guthrie 

Mackerston 

k 

10137! 

-'i 

j 

1 
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Brown 
Stewart 
Ma'xwell, &c. 

Boyd 

Gaprington 

Barclay 

Scougal 

Gillespie 

Torphichen 

Gordon 

Gordon 

Russel 

Rose Watson 

Glendonwyne 

Murdoch 

Grant 

Learmont 

Learmont 

Inveru ry 

Grierson 

Kinminity 

Broughton’s Crs. 

Garleton’s Crs. 

Sutherland 

Gourlie 

Martin 

Brymer 

Granger 

Cockburn 

Duff 

Grant 

Gibson 

Grant 

Gordon > 

Hutton and Whyte 

Smith 

Ogilvie 

Adie 

Adie 

Hay 

Lutwi dge 
Cooper 

Tacksmen o£ Cus- 
toms 
M'Kenzie 
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9465 

9580 

9583 

945+ 

10245 

9536 

9796 

9936 

9448 

9485 
9490 
9615 
9643 
9942 
99+5 
9989 
IOO38 
IOO86 
IOH7 
XOI93 
10247 
10258 
IO3O3 
10288 
98 86 
10004 

9657 

9539 

9576 

9596 

9657 

9763 

10219 

9437 
9660 
9684 
9 666 

9977 
loofo , 

IOIIi 

IOIOO 

ioiai 

1031a 
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Pursuers. 
Hadden 
Haddington 
Haddington 
Haliburtori 
Haliburton 
Haliburton 
Halkerton 
Hall 
Hall 
Halton 
Hamilton 
Hamilton 
Hamilton 
Hamilton 
Hamilton 
Hamilton 
Ham 1 tor 
Hamilton 
Hamilton 
Hardie 
Harle 
Harper 
Hay 
Hay 
Hay 
Hay 
Hay 

Henderson 

Henderson. 

Henderson 

Henryson 

Hepburn 

Hepburn 

Herriot's Hospital 
Heseltines 

Sir" 

Holyroodhouse, Ab- 
bot of 

Holyroodhouse, .Ab- 
bot of 
Homes 
Home 
Home 
Home 
Home 
Home 
Home 
Home 
Home 
Hoog 
Hope 
Hume 
Hume 
Hunter 
Hunter 
Hutchison 
Hutchison 
Hutton 


Defenders. 
Haliburton 
Haddington 
Officers of State 
ICook 

Blackwood 

Balmerinoch 

[Drummond 

Billerwell 

Buchannan 

Town of Dundee 

Ormiston 

Bor th wick 

De Gares, 8c c. 

Hamilton 

M‘Farlane 

Hay 


Corbet 

Maxwell 

Black 

(Ogilvie 

Home 

Hay 

[Officers of State 
Dunse Presbytery 
[Gray 

Leonard, 8c c. 

Maxwell 

[Creditors 

Wilson 8c Lawson 

(Sinclair 

Seton 


Angus 

Arrol 

Maxwell 

Hill 

Inverleith 

Mony penny 
[.Homes 
Horae 
Home 
Home 


(Ciumcross, 

Hepburn 
[Homes ' 

Home 

Kennedy & Maclean 

Twecddie 

Nisbet 

Hume 

Tenants 

Wilsons 

i 'Menziws 
Kerr 
_Giay 


Page’ 

9794 
9901 

99 4 ° 
9994 

IOOI 5 

9649 

9809 

9573 

973 ° 

10272 

943 6 

9457 

947 i 

9 6 55 

9775 

9780 
1012 I 
IOI42 
IOl66 

101,33 

10095 
9774 
97 ^5 
99 IG 
99 11 

10083 

10286. 

10054 

10179 

9784 

9705 

9473 

9946 

10126 

IOIII 

9795 

10180 

10142 

10143 

9475 

9502 

9627 

9705 

9370 

1002 I 

IOO33 
101 ,o 
10172 

10096 
9522 
9496 
0408 

9443 

10067 
t 722 

J 0 0 yb 

^437 


Defenders. 
Haddo 
Haddington 
Haliburton 
Haliburton 
Halliburton 
Hamilton ' 
Hamilton 
Hamilton 
Hamilton 
H ami 1 ton 
Hamilton 
Hamilton 
Hamilton" 

Hamilton 
Harries 
Hart, &c. 

Hnwly 

Hay 

Hay 

Hay 

Hay's Creditors 

Hedderwick 

Henderson 

Henderson 

Henderson 

Henderson 

Hepburn 

Hepburn 

Hepburns 

Hepburn 

Hepburn 

Heritors of Mannour 
Heritors of Kirkbane 

Hill 
Ho 


Pursuers. 
Ludquhairn 
Haddington 
Hadden 
Colquhoun 
Watt 
Hamilton 
Dundas 
Spencerfield 
Sympson 
Spencerfield 
Spencerfield 
Bad 
Short 
Snow 
Maxwell 
Gumming, &c. 
Dalhousie 
Semple 
Hay 

Hamilton 

Campbell 

Leitch 

Mason 

Stewart 

Cathcart 

Ramsay 

Dalrymple 

Turnbull 

Meidh pe 


Hofy wood, Tenants ofiAitken & Maxwell 
Holy roodhouse, Keep- 


er of 
Homes 
Home 
Home 
Home 
Home 
Home 
Home 
Home 
Home 
Home 

Home, Eail of 

Ho u at son 

Humbie 

Hume 

Huntly 

Hutchison 

Hutchison 

Hutton 

Hvslop 


Home 

Douglas 

Cairnmount 8c Max 
well 
Hill 
[Taylor 


Birnie 

I Homes 

Home 

[Home 

Baillie 

[Home 

[Harper 

Lind >ay 

Home 

Home 

[Stewart 

[Pringle 

jTraquuir 

Nisbet 

,Hume 

j.Southcsk 

|M‘ Donald 

Sinclair 

[Palmer 

Stewart 
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9503 

9901 

9794 

10304 

9434 

9^55 

9658 

9762 

9807 

9844 

9859 

9865 

10091 

10167 

10184 

9832 

999* 

9706 

975? 

9780 

IO3O3 

9450 

9467 

95 8 ? 

97*4 

9862 

Q AAA. 
/TTT 

9473 

9691 

9803 

10044 

9946 

9947 
10180 
101 13 
10143 

J0079 

9475 

9502 

9627 

9658 

97=5 

911 * 

IOI20 

10150 

10172 

IC2 12 

IC2 74 

ICG24 

94 <9 
9498 
ro203 
10070 
10130 
9769 
9 5*3 
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Jeffrey 
Jerviswood, Petitioner] 
Inglis 
Inglis 
Inglis 
Inglis 
Innes 
Innemytie 
Insurance (Company 
Inver ury 
Johnston 
Johnston, See . 

Johnston 


Difenders. 

Murray 


Johnston 

Johnston 

Johnston 

Johnston . 

Johnston 

Johnston 

Johnsttfn 

Jolly 

Irvine 

Irvine 

Irvine & Job 


Keith & Glenkindie 
Kellie 
Kennedy 
Kennedy 
Kennedy 

Ker 
Ker 
Ker 
Ker 

Kerbechill 
Kinminity 
Kincaid 
King 
King 
King. 

Kinghorn 
Kinghorn r# 
Kinnear 
Kintore 

Kirkliston, Minister of) 
Knceland 


Elphingston 

Inglis 

Laury 

Laury 

Wilson 

Nairn 

Royal Bank 

Gordon 

[Murray 

Maxwell, Sc c. 

iMason 

Johnston 

Rome 

Steel 

Ker 

[Johnston 

Forbes 

Ranken 

Kenmure 

Monymusk 

Skene 

Collins 
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974' 

9435 

9690 

10237 

10284 

10284 

9874 

9899 

10194 

10086 

9458 

959 1 

9659 

9692 

9780 

9809 

9848 

9872 

IOO37 

IOOSO 

9672 

9649 

947i 

10316 


Defenders. 

Jameson 

Jeffray 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

[Johnston 

Jolly: 

Imlack 

Inglis 

Inglis 

Inglis 

Innes and Black 
Inverleith 

Irvine 

Irvine 

Isle 


Irvine 10185 

Winnem *0154 

Kennedy • 944 1 

Agnew 9474 

Cunningham Sc Wal- 
lace 10205 

Constable of Dundee 9427 
Ker 9442 

Ker 9682 

[Waugh 10307 

KerbechiH 9585 

IGordon 10 193 

ICockbum 10040 

, Ker 946 

Lindsay 10149 

[Douglas 10186 

XJdney 977 8 

Udney 9800 

Eastnisbet 9805 

Sinclair 94 2 5 

Whitelaw 10060 

[Baillic ' 9848 


Vol$. xxm. & xxiv. 


Keith 
Keith 
Kennedy 
Kennedy / 

Kennedy & Maclean 
Kenmure 
Ker 
Ker 
Ker 
Ker 
Ker 
Ker 
Ker 
Ker 

Ker Sc Irvines 
Ker 

Kerbechill 
Kilbrackmont 
Kilmares, &c. 
Kilpatrick 
Kinaber 
Kinfawns 
King’s Advocate 
King’s Advocate 
King’s Advocate 
King’s Advocate 
King 
Kirkbane 
Kinross 
Kirkcudbright 

b 


Pursuers. 

Mercers 
Nasmyth 
Johnston 
[Johnston 
Wamphray 
iMenzies 
[Taylor 
jCuming 
Stark and Tam 
[Young 
'Paterson ' 

Dalrymple_ 

Inglis 
Stenhouse 

Abbot of Ilolyrood- 
house 1 0142 

Dingwell 9^79 

Keith & Glenkindie 10185 


Page 

9445 

9438 

9692 

9872 

(9877)9887 

9996 

10089 

10234. 

983O 

9553 
9441 

I01 74 
10237 
10264 


Barnbarrow- 


10I 97 


Tait - 
[Purves 
Kennedy 
Fullerton 
'Hoog 
Jolly 
Johnston 
Ker 
King 
Ker 

Porterfield 

Stevenson 

Hutchison 

'Wilkie 

M‘Lellean 

Ruth ven 

Kerbechill 

Spencer held 

Eglintoun 

Gairlees 

Lightoa 

Ogilvy 

Allan 

Lunden 

Crawford 

Fraser 

Nisbet 

Cairnmount 

Shaw 

Montgomery 


9938 

9 S 00 

9441 
9870 

IOO96 

9672 

9848 

9442 
9461 
9682 
9766 

98 73 
IOO58 
10120 
10134 
IOI52 

9585 

9779 

10128 

986X 

9771 

9766 

9 437 
9605 
IOI25. 
10252 
9628 

99+7 

10198 

1023* 
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Pursuers. 

Lartiberton 

Lamont 

Lamont, Creditors of 

Lanark, Magistrates of 

Lauder 

Lauderdale 

Laurie 

Lauriston 

Learmont 

Learmont 

Leitch 

Leith 

Leith 

Lesraore 

Lindsay 

Lindsay 

Lingclater 

Lighton 

Lighton 

Linthill 

Lithgow 

Livingston 5c Shaw 

Liviston 

Loch’s Trustee 

Loch _ 

Lockharts 

Lovat 

Ludquhairn 

Lugton 

Lugton 

Lundie 

Lundcn 

Lunden, 

Lumsden 

Lutwidge 

Lyon 


Macadam 

Macbrair ' 

Mackenzie 

Macleod 

Maclellan 

Maitland’s Trustee 

Makicson 

Markland 

Macniel 

Macwhirrich 

Marjoribanks 

Marr 

Martin 

Mason 

Maxwell 

Maxwell 

Maxwell 

Maxwell’s Creditors 

Maxwell 


DlIUiDKRS. 

Plendergaist 

Boswell 

Laments 

Murray 

Brown 


Tenants of Swinton 10023 


Page 

lol 73 j 
10109 
10230 
9908 
9494 


Angus 

10107 

Sheriff of Mairns 

10163 1 

Gordon 

9989 1 

Gordon 

14.038 

Hedderwick 

9540 

Banff 

9 8i 5 

Fife 

9959 

'The Lady 

943 1 

Eileis 

9868 

Home 

10020 

Boswell 

10068 

Kinaber 

9771 

Kinaber 

9800 

Dickson 

9679 

Wilkinson 

9637 

Forrester, &c. 

1 02 co : 

Burn & Liviston 

10287 

M‘Donald 

9822 

Menzies 

9864 

Officers of State 

99 1 3 

Fraser 

9557 

Haddo 

95 Q 3' 

Edmonstone 

9895 

Sommervile 

9628 

Argyle 

9428 

Law, 

9491 

King’s Advocate 

9605 

Lorimer 

101 10 

Gray 

1011 1 

Elsie k 

979 3 


Divxkdirs. 
Lady * 
Lambie 

Laniont 5c Campbell 

Lamonts 

Lander 

Lauderdale 

Laury 

Laury 

Law’ 

Law *; 

Lawder 

Lawson 

Lawson 

Lawson 

Lawson 

Lawson 

Lawrie 

Leith, Prors. of 

Leith 

Leith 

Leith 

Leonard, &c. 

Leslie 

Leslie 

Leslie 

Lindsay 

Lindsay 

Liston 

Livingston 

Lockhart 

Logan 

Lothian 

Lubberlone 

Lundin 

Lutefoot 

Lyell 


Campbell & Co. 10051 

Maitlands (9879) 9 88 9 

Watson & Stout 10188 

Fraspr 95^3 

Kerr 10134 

Maitland 10050 

Ramsay 9449 

Thomson 943° 

Matthie 975 2 

M‘Kay' icooj 

Creditors « 10241 

Vassals 9^3® 

Giahame. 9888 

Henderson 94^7 J 

Murray 95 J 7! 

j^lair, 5cc. , 95 22 i 

Galloway, &c. 95 8o ‘ 

Maxwell 959 1 \ 

Corsan 9^9° * 


Pursuers, 
Lcstnore 
Beattie 
Stewart 
Lamont 
Allan ' 

Town of Dundee 

Inglis 

Inglis 

Lundcn 

Brebndr, See. 

Merton 

Douglas 

Blytn 

Archibald 

Brown 

Archibald 

[Clark u Irviue , 

Young 

Gordon 

Mercer 

Gibson Sc Wilson 

Hay 

Dunbar 

Dunbar 

Dunbar 

Ferguson 

King 

Alexander . 

Scot 

Mowat 

Snodgrass 

Brown 

[Crawford 

Pitcairn 

|Ord (9878) 
Steven 


M'Aulay 
M‘Donald' 
M‘Donald, 8cc. 
M‘Kepzie 
MTCenzie 5c Lindsay 
M*Kailc 
M‘Whan 
M‘Kay 
M‘ Fhcr son 
Mackerston 
Mader 
Maitland 
Maitlands 
Maitland 
Minrtour 
Marshall 
Marshalls, 

Mason 
Matthie * 


Page 

945 1 

10039 ’ 

9542 

10230 

9844 

9904 

10284 

10184 

949i 

9612 

957* 

■973 6 

9742 

9819 

9857 

9876 

10144 

9564 

9667 
9747 ' 

IOO87 

10286 

9668 

968l 

9767 

o8o« 

10, 49 
9876 
9824 
lot 18 

9937 

9847 

9429 

9749 

9888 

9578 


[Campbell 
Buchan 

Reid & Perkinson 
Robertson 
Scott 
Thomson 
Murray 
|M‘Whirrich 
Smith 
Guthrie 
Wilson 
[Gordon 
M* Brain 
Gordon 
Douglas 
Shoemakers of Edinr. 9573 


(9879) 


9989 

9S22 

9555 

9441 

IOIOI 

95 1 9 

9567 

10005 

10100 

10137 

10125 

9730 

9889 

10050 

9946 


Cuming 

Johnston 

M‘Ncil 


10095 

9659 

975 ?.- 
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Maxwell 

Maxwell 

9614 

Maxwell 

Maxwell 

Maxwell 

9656 

Maxwell 

Maxwell 

Stanlie 

9 8 7 j 

Maxwell 

Maxwell 

Todrige 

10079 

Maxwell 

Maxwell 

Herries 

IO184 

Maxwell 

M‘Bryde 

Melville 

9987 

Maxwell 

M‘Caul 

M*Caul 

9748 

Maxwell 

M‘Coul -1 

Braidwood 

9318 

Maxwell 

M‘Cubbins 

Ferguson 

10215 

Maxwell 

M‘Donald 

Widow of a Peer 

IOO3I 

Maxwell 

M‘Donald 

Hutchison 

ICO7O 

Maxwell 

M‘Dowal, Creditors of 

M*Dowal 

IOOO7 

Maxton 

M‘Guffock 

Blairs, Stc. 

94 8 3 

Maxton 

McKinnon 

McDonald ^ 

10225 

M‘Auly 

M'Kenzie 

Gullon, &c. * 

io3io i 

M‘Caul 

M‘Lean 

dfcvord 

954 9 } 

M‘Caul 

M‘Lirre 

Paterson 

954 6 

M‘Claren 

M‘Math 

Monteith 

9449 

M‘Dowal 

M‘Neil, 8cc. 

bawling 

10085 

M*Dowal 

Meidhope 

Hepburn 

9691 

M‘Dowal 

Melvil & Liddel 

Robertson 

10072 

M‘Farlane 

Mercers 

Mercers Sc Jameson 

9445 

M‘Gowan 

Mercer 

Leith 

9747 

M‘Lean 

Mercer 

Scotland 

9786 

M‘Lellan 

Mercer 

Scotland 

9884 

M*Neill 

Merton 

Lawder, Town of 

9578; 

M‘ William 

Middleton 

Stanfield 

9651 

Mclvile 

Milatoun 

Milntoun 

945 j 

Men sir ' 

Miniman 

Ramsay 

9861, 

Mcnzies 

Minzies 

Johnston 

9996 

Menzies 

Minzies 

Denham 

10044 

Menzies h 

Mitchell 

Baird 

9566 

Menzies 

Mitchells 

Ferguson 

10296 

Maims, Sheriff of 

Moffat 

Brown, Sc c. 

97 1 3 

Minltoun 

Moffat 

Moffat 

10073 

Milne 

Moir 

Salton, See. 

10169 

Mitchell 

Monance 

Tenants 

10162 

Mitchell 

Moncrief 

Maxton 

9909 

Moncrieff 

Montboddo 

Haliburton 

10304 

Moffat 

Montgomery 

Montgomery (9878) 9888 

Monimusk. 

Montgomery 

Kirkcudbright 

10232 1 

Monro 

Montgomery 

Cochran & Ker 

10251 

Monro 

Montrose 

M‘Auley 

10029 

Monorgan 

Monteith 

Anderson 

19135 

Monteith 

Monteith 

Douglas & Lackic 

it 191 

Montgomery 

Moray ' 

W cmyss 

9636 

Montgomery 

More j 

Steven 

9549 

Montgomery 

More 

Ferguson 

97H1 

Montgomery 

Morham 

Beerford it Beinston 

9897 

Montgomery 

Morison 

Creditors, Compris- 


Monymusk 


es 

10236 

Monypenny 

Monies 

Wilson, 3 cc. 

953 * 


Mowat 

Dunbar 

9 +.H 

Moray 

Mowat 

M‘Lellan 

94<;6 

M01 ay 

Mowat Sc Dagcrs 

Pennic 

98271 

More 

Mowat 

Lockhart 

io \ I 8 i 

Morison 

Muirhead 

Muirhead 

0807 1 

Morison 

Murray 

Murray 

9504! 

Morison • 

Murray 

M‘Wliah 

5 6 7 

'Morison & MurLon 


Pursuers. 
Cunningham 
Johnston, &c. 
Maxwell 
Telfer 
Maxwell 
Higgins 
Houston 
Henderson 
Hamilton 
Southesk 
Sidney 
Moncrief 
[Telfer 
fMontrose 
M‘Caul 
Anderson 
Campbell 
M‘Dowal 
McKinnon 
[Chisholm 
Hamilton 
Corsan 
Paterson 
Mowat 
Wilkie 
Forbes 
M‘Bryde 
Ogilvie 
Hutchison 
Drummond 
Loch 
Baillie 
Lauriston 
Milntoun . 
Gordon ^ . 
Bane' 

Gall 

Balfour 

Moffat 

Fraser 

Parish of Tain 

Cuthbert 

Wedderburu 

M‘Math 

Fairholm 

Scot 
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949 .? 

959 * 

9614 

9^5 

9656 

9795 

9863 
10054 
IOl66 
IOI69 

9594 

9909 

10199 
10029 

9748 

10058 

10107 

10007 

10225 

10157 

9775 
9504 
10284 
9496 
953 s 
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OBLIGATION. 


S E C T. I. 

Promise.— Effect upon Heirs ? 


1623. January 6. Ki^tore against Sinclair. 

' I ' HE relict of one Kintore libelled, that by a verbal submission betwixt one 
Sinclair in Orkney, and her umquhile husband, decreet-arbitral was pro- 
nounced and written, decerning Sinclair to pay to her husband L. 100 ; and 
that Sinclair, son to the said Sinclair, against whom that decreet was given, 
had diverse times promised to her that sum ; and albeit Sinclair, defender, 
alleged. That she neither being executrix to her husband, nQr he heir nor exe- 
cutor to his father, neither -she could crave the sum,- nor he heir nor executrix 
to his father ; yet the Lords sustained the pursuit. I contradicted, because the 
promise was nudum pactum, having no preceding cause, and that promises of 
that, kind are not obligatory ; because, if a man had not only promised verbally 
to pay, but to give his obligation for payment, and had directed the bond to 
be written, might repent, much more this party might resile, since there was 
no necessary cause of the promise, neither the pursuer having right to the sum 
decerned, in case the decreet had had a warrant, nor the defender being a 
-party that could be subject to the decreet ; nevertheless the Lords persisted in 
their opinion, the pursuer finding caution to relieve the defender at the hands 
of the heir and executors of the defunct. 

Fol. Die. v. 2. p. 15. Haddington, MS. No 2716. 
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•1740. yune 16. Gordon of Ellon against Dr Cunningham. 

' y No 2. 

William Livingston, intending to retire from business, wrote a letter to «unk »°su» 
Gordon of Ellon his brother-in-law, informing him that he had L. 200 Sterling with a £tien< » 
Vol. XXUI. .52 M 
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9426 OBLIGATION. SfiCT. 1 

in cash by him, which he would willingly sink for ah. annuity of 12 per cent. 
during life, in accepting of which, says he, you may both serve yourself and 
me ; and then he adds, “ For, if you consider the thing right, I won’t have my 

* principal and interest in 15 or 16 years ; if I die before that time, you’ll be a 
‘ gainer, if I live longer, so as to receive above my principal and interest,. 

* assure yourself, I shall make it good one time or other to some of yours.’ In 
consequence whereof, Mr Gordon accepted the L. 200, and granted his bond 
to Mr Livingston for the annuity, which he paid regularly during Livingston’s 
life ; and, as he lived a considerable time after this bargain, whereby the an- 
nuities paid, and interest thereof, amounted to a larger sum than the L. 200, 
and interest from the time Mr Gordon received it, his heir brought an action 
against Mr Livingston’s successor, upon the above letter, to make up the loss 
incurred by the advance of the annuity beyond the principal and interest of 
L. 200 Sterling. 

Amongst other defences, it was pleaded, That the words of the letter were 
not capable of being constructed into a legal obligation. Mr Livingston 
acquaints Mr Gordon, That he had L. 200 which he would willingly sink for 
an annuity during life. He makes the first offer of this bargain to his friend ; 
if it had been rejected by him, he would probably next have proposed the 
bargain to a stranger ; he sets forth the great probability there is of Mr Gor- 
don’s being a gainer, the little chance there is of his being a loser, which 
showed a bargain of chance was to be undertaken, and no absolute security 
given to Mr Gordon against any possible loss. Mr Livingston computes, that 
he would not have his principal and interest in 15 or 16 years ; he adds, if I 
live longer, so as to receive above my principal and interest, assure yourself, 
I’ll make it good one time or other to some of your’s. That- these words were 
too general and undetermined for constituting of an obligement which could 
produce any legal demand ; and suppose Livingston had left a legacy to any 
of Mr Gordon’s family, payable at ever so distant a term, or that he had made 
a present to any of them in his own life, there could be no doubt, that either 
the one or the other must have been constructed full satisfaction of the pur- 
pose here expressed. Mr Livingston could not, by words of this nature, be 
understood creating any obligation, either on himself or his heirs ; all that can 
be gathered from them is, a kindly purpose and resolution he then had to Mr 
Gordon’s family ; but, as they go no further than a resolution, it depended upon 
an after consideration, whether they were to have any effect or not. 

Answered ; That the assurance given in the letter was no compliment, but 
understood by both parties to be obligatory ; Mr Livingston, on his part, care- 
fully booked his part of the transaction in his copy-book of letters, where it 
yet remains ; and, of the other part, Mr Gordon wrote on the back of the let- 
ter, Mr Livingston’s letter, obliging himself, in case 1 lose by the annuity of 
the L. 20c Sterling I have received for L. 24 Sterling per annum , to make it up 
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to me artd mine. Further, that, in a transaction betwixt merchants, an assur- 
ance to, make good is of the same import as an obligation binding and obliging^ 
among persons versed in stile, of which merchants may be presumed to be al- 
together ignorant. If Mr Livingston had wrote from London to his brother- 
in-law to pay such a debt for him, or to make a gift in his name to any rela- 
tion, and at the same time assured his brother-in-law that he would make the 
money, so to be advanced, good, it is thought Mr Livingston would have been 
as much bound to repay the money as if he had bound and obliged himself in 
way of bond to repay it. And although there is no fixed term for the repay- 
ment, it will not from' thence follow, that the party so obliged was not debtor 
at all, and that some time or other imports no time. The plain meaning is, 
he had a discretionary power as to the time of satisfying the debt he had un- 
dertaken ; but satisfy it he must some time or other, that is, in his lifetime, or 
by such deed executed in his lifetime as might make it effectual after his 
decease. And the words of the letter, some of yours, certainly must be taken 
for one or other of Mr Gordon’s children ; so that if the - defender could show 
that Mr Livingston had made good this superadvance to any one of the chil- 
dren, it might operate a discharge of the debt ; but this cannot be. qualified. 

The Lords found, that Mr Livingston was not bound by his missive letter to 
make good or repeat to Mr Gordon the annuities paid by his father or himself 
over the principal sum of L. 200 Sterling, and interest thereof. 

Fol. Die. v. 4. p. 23. C. Home, No 1 53. p. 260. 


SECT. II. 

In what cases an offer must be accepted. 


1610. July 12. Andrew Kir against Constable of Dundee. 

Parbroth as principal, and the Constable of Dundee and Dalhousie as cau-- 
tioners, being bound to John Wemyss for 4000 merks, and he making Strak- 
mertoun assignee, Strakmertoun making Dalhousie, and Dalhousie making 
Andrew Ker assignee to Parbroth’s bond, Andrew charged the constable, who 
suspended, that Andrew could not charge, because, by his missive, he had 
promised that he and Dalhousie should bear burden for their parts of the sum, 
the Constable doing the like for his third, as was agreed, by communing 
betwixt them, and so Andrew could only charge for the third. Andrew an- 
swered, That his offer could not bind him, not being accepted by the 
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cautioner, but in effect rejected and refused ; because he had thereafter caused 
Strakmertoun charge Dalhousie for the hail sum, under the pain of horning, 
and thereby forced Dalhousie to give him a bond for the h^il sum ; notwith- 
standing whereof, the Lords found t'he reason of suspension relevant against 
my Lord Chancellor’s vote. 

Fol. Die. v. 2. p. 15. Haddington , MS. No 1954. 


1664. June 25. Alexander Allan against Mr John Colzier* 


Alexanber Allan pursues Mr John Colzier to pay a sum of L. 92 pounds,, 
addebted for the defender's mother ; and that upon the defender’s missive letter ^ 
by which he obliged him to pay the same. 

The defender answered. Absolvitor; because, by the missive produced, he 
offered him to become the pursuer’s debtor for the sum due by his mother, 
being about L. 92 ; but, by a postscript, requires the pursuer to intimate to 
him, or his friends at Falkland, whether he accepted or not, which he did 
not then till after the defender’s mother’s death, and so- it being a conditional 
offer, not accepted, is not binding. 

Which, the Lords found relevant and* assoilzied, 

Fol. Die. v. 2. p. 15. Stair , v. 1. p. 206. 


SECT, in 

Personal Obligation .. ' 

Laird of Lundie against Earl of Argyle.. 

A bond of a moveable sum being madfe to be paid to the creditor and his 
heirs, is found, by the Lords, to appertain to the creditor’s executors, and not 
to the heir, except the bond had expressly excluded the executors’ assignee.' 

Auchinleck , MS. p. 146. 


1627. March 16. Nisbet against Crauford. 

An obligation is made by a debtor to his creditor, to pay to him, and his wife,, 
a certain sum, or to the longest liver of them two, their heirs and. executors. — 
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The creditor deceases. The wife, who was the person substituted in the bond, being 
left executrix to her husband, confirms the said bond in testament, and regis- 
ters the same at her own instance against the debtor, and charges him to make 
her payment. The defender suspends, alleging , The sum being moveable, 
came under testament, and so behoved to be the relict’s, as executrix, and the 
charge could not be sustained at her instance, as person substitute. The Lords 
sustained the charge* 

AuchhUeck , MS. p. 145. 


1629. February 13. Cochran against Dawling. 

An husband being obliged to employ 10,000 merks to his wife in liferent, 
and when it was uplifted, to employ the same again as commodiously as he 
might to her use; and he having employed the same, after his decease, it is 
redeemed from her and his heirs by the debtor ; at the time of which re- 
demption, the heirs being minors, and the curators offering the money to the 
relict to be employed by herself, and offering their concourse thereto, which- 
being' refused by her, and they desiring her concourse to seek and find one to 
take the same for. profit, and she not finding any, but refusing to meddle there- 
with, and the minor having done most exact diligence to get employment, and 
finding none till mid-term was past, and then being constrained to let it out 
for a quarter-term’s profit, and so contending that' they had done all they 
might, and which the most provident could do in their own affairs,, they alleged 
that they could be no further obliged ; notwithstanding whereof it was found 
albeit the contract obliged only to employ to the best commodity might be 
that for the. bygone terms no more should be asked and paid to the liferenter 
but that quantity which was received for. the money ; but found, that in time 
coming, the heirs remained ever and still obliged to the liferenter in annual- 
rent for that money, of all terms after the term of payment of the money em- 
ployed. by them as is above written, albeit the heirs did never so great dili- 
gence, and albeit they should never get it employed, which should not libeiate 
them thereafter. 

Act. Alton & Stutrt, Alt. Advocatui if Neils on. Clerk, Scot. 

1 Durie , p. 425. ' 


1-630. June 1 7. Crauford of Carse against Lueberlone. 

A bond bearing the sum to be payable at a certain term, and failing thereof 
the master borrower of the sum of 500 merks from his own tenant, by the bond* 
allowed to the tenant 50 merks for the aunualrept of the said sum out of the- 
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readiest mails and duty by his said tenant to his master, and that yearly so 
long as the principal sum was unpaid. The bond was found by the Lords he- 
ritable, and not to pcrtainto the executor but to the heir. 

Aucbxnlecky MS. p: i 4 fJ. 


1632. July 17. 


L. Auchinleck against Cathcart. 


The deceased Lord Cathcart, in his bastard daughter’s contract of marriage, 
is obliged to infeft her and her husband, during their lifetime, and their heirs, 
in some lands, whereof the daughter sets presently a back-tack to the Lord 
Cathcart, for payment of a silver duty, of which silver duty there were twenty 
years paid by the father, but never got any payment from the tenants, nor out 
of the said lands. The said daughter pursuing upon the infeftment granted 
to her, following upon the said contract, which was a base infeftment holding 
of the granter, the tenants of the lands, for payment of the mails and duties, 
and they alleging them to be tenants to the L. Auchinleck, who was infeft in 
the same lands by the Lord Cathcart, holding of him sicklike, and confirmed 
by the King, and by virtue thereof six years in possession of the very duties of 
the lands from the tenants, occupiers thereof; likeas, since the decease of the 
Lord Cathcart, his author, he charged his son to enter to the superiority of 
these lands, and for not doing has obtained decreet of tinsel of superiority, 
whereupon he is infeft by the King, and in possession both real, by uplifting 
from the tenants the duties, and also civil, by obtaining sentences against 
them ; likea* the tenants these thirty years bypast ever since paid their duties 
to the Lord Cathcart, while the L. Auchinleck acquired his right and possession, 
the pursuer’s infeftment being ever obscure and unknown, nor ever clothed 
with possession ; — the Lords repelled the allegeance, albeit it was also propon- 
ed for Auchinleck compearing with the tenants, in respect of the pursuer’s 
right, which was anterior to the defender’s, and that the same depended upon 
i contract of marriage, and that they got payment of the back-tack duty from 
the Lord Cathcart, albeit they never had any other possession, either from the 
.tenants, or out of, the lands, and albeit these ten years bypast, they had got no 
•payment, and preferred her to the excipient, albeit real possessor. 


Clerk, Scot. 


Durie , p. 647. 


1634. January 10. Maryland against Thomson. 

Markland, relict of Thomson, pursues Thomson, son and executor to her 
husband, tor her third part of a bond of L. 1000, made by Summer, to content 
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and pay to her husband the sum of L. 1000, he being in life, and failing of him 
by decease, to the said Thomson, His heir, or executor. The husband dies be- 
fore the term of payment contained in the bond. The relict pursues for her 
third, as being in bonis defuncti so long as he lived ; likeas he might have dis- 
charged the sum in his own time, and would have fallen under escheat, and 
that it could not be of another nature than donatio mortis causa. To which it 
was answered , That lex obligatinnis, and the will of the defunct, the time of 
the making of the bond, should be more respected, who declared by the express 
words of the bond, that the sum of it was unpaid to him during his lifetime, 
should pertain to the substitute in the bond, and to no other person, whenso- 
ever he should decease ; which exception, the Lords found relevant, and that 
the whole sum contained in the bond should pertain to the person substituted ; 
and ordained this decision to be observed. 

Auckinltck, MS. p. 145. 


1637. Julyii. L. Lesmore against The Ladt. 

Old Lesmore contracting with the relict of his oye, dispones certain lands 
to her in satisfaction of her conjunct fee, which she accepts, and in 
the same contract she obliges her to relieve the Laird of the teind duties, 
addebted and accustomed to be paid out of the said lands ; whereupon she 
being charged to relieve the Laird of these teind duties, and for that effect 
to make payment of a particular quantity condescended on, as has been in use 
these diverse years to be paid by the tenants of these lands, before this con- 
tract ; and she suspending, that albeit the tenants of these lands have been ac- 
customed to pay the quantity charged for, yet that is not sufficient Jo make her 
obliged thereto;, for that cannot be the mind of the contract, that she should 
pay" any further for the teind duties of the whole barony, whereof these lands 
contained in this contract are but a part, but only that she should pay a pro- 
portion of the whole duty, effeiring to the proportion of her lands to the quan- 
tity of the whole barony ; for albeit the Laird, who was heritor of the whole 
barony, might appoint a tenant of any part of the lands of that barony to pay 
the teind duty addebted for the whole, and allow that payment in the first end 
of the condition betwixt his tenant and him, yet that was no just cause to 
astrict her to do the like ; neither did' her obligation contained in the contract 
bind her thereto, she being bound to pay the teind duty addebted and accus- 
tomed ; so that albeit the tenants of these lands had formally paid the whole 
yet except the whole were addebted for these lands, she cannot be subject 
thereto, but to her proportional part only. The Lords found this reason rele- 
vant, and found, that these words in the contract, viz. to relieve the Laird of 
the teind duties addebted and accustomed to be paid, could import no further,, 
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No 1 1 . But that she ought to relieve him of that proportion of the duties efieiring to 
the quantity, with the which the whole barony is affected, and as these lands 
answer to the quantity of the barony, and that die custom of payment of the 
whole duties out of the lands, cannot burden her with the whole, except that 
the whole duties acclaimed were due to be paid for the said lands alone; and 
found, that these words, addebted and accustomed, ought not to be severally 
understood, but as conjoined. 

Act. . Alt. Da\>ids*n. Clerk, Sc»t. 

Durie, p. 851. 


No 12. 
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1665. February 7. Pax l at against Fairholm. 

Thomas Fairholm, merchant in Edinburgh, having written a letter to Peter 
Pallat, factor at Burdeaux, to loaden him 30 tun of wine ; 

The tenor of the letter is, that in respect Fairholm was not acquainted with 
Pallat, he had written upon the credit of his brother Ninian Williamson, factor 
•at London, who was Pallat’s ordinary correspondent, to load these wines in that 
ship which carried the letter, upon Fairholm’s account; and bore, That Wil- 
liamson had provisions to satisfy the same, and that he would either remit to 
Pallat or draw upon him, as he found convenient. This letter being sent un- 
-der a cover of Williamson’s to Pallat, the wines were sent into Scotland, and 
Williamson broke about a year thereafter ; whereupon Pallat pursues for his 
, money from Fairholm, who alleged absolvitor , because he having demanded the 
wines, not upon his own credit, but Williamson’s, and Williamson having sent 
under his own cover, as Pallat’s letter bears, the said order, in which there 
being mention, that Williamson had provisions in his hand; his sending the 
letter of that tenor under his own cover is -an acknowledgement, that he had 
those provisions, and thereby he constituted himself debtor to Pallat, and freed 
Fairholm ; likeas, Pallat acquiesced therein, and diew bills upon Williamson, 
which were accepted, but not paid, and was silent, never demanding money 
from Fairholm till "Williamson was broken ; so that first, Fairholm _ is free by 
the tenor of the letter ; and next, though thereby he had been bound, yet the 
damage sustained by Pallat’s silence till Williamsqn was broken, whereby 
Fairholm was hindered to draw his provisions out of Williamson’s hand, and 
thereby lost the same through Pallat’s fault, ought to compence Pallat, and ex- 
clude him. Pallat answered to the first, that he opened the letters, which bore 
expressly the wines to be sent for Fairholm’s account; so that albeit it men- 
tion Williamson’s credit, and that he had provisions, it makes him but expro- 
missor, and liberates not P airholm ; as to the second, anent the damage, Pallat 
being secured, both by P'aicholm and Williamson, might, at his option, take 
himself to either, or to both ; and cannot be accounted to have dene any fault 
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in forbearance of either, though an unexpected accident of Williamson’s break- 
ing intervened ; so much the more, as Fairholm’s letter does not order to draw 
upon Williamson ; but bears, that Fairholm would either draw or remit at 
Williamson’s conveniency ; so that Pallat has not failed in the strict observ- 
ance of the order. And if need be, Pallat offers him to prove, by the custom 
of merchants, in the most eminent places abroad, that such Jetters did never 
liberate the writer, and Fairholm offered to prove, that such letters did liberate 
the writer, unless the receiver had protested, and intimated to the writer, 
that he would not acquiesce therein simply, but also in the credit of the writer. 

The Lords found, that the letter did not liberate Fairholm, notwithstanding 
of his forbearance to demand, and therefore repelled the defences, and decern- 
ed, but liberated Fairholm from the exchange and re-exchange, in regard of 
Pallat’s silence ; neither would the Lords delay the matter upon the opinion of 
merchants. 

Stair, v. r. p. 264. 


*** Newbyth reports this case : 

Thomas Fairholm being creditor to Ninian Williamson in the sum of L. Sen 
Sterling, and knowing there was a great trade and commerce of wine betwixt 
the said Williamson dnd Peter Pallat, factor in Bourdeaux, upon the 4th Sep- 
tember 1658, writes a letter to the said Peter Pallet, in these terms : ‘ Sir, Al- 
though not acquainted with you particularly myself, I have, upon my brother 
Ninian Williamson’s credit, to write unto you that when it shall please God to 
send Patrick Angus safe to Bourdeaux, to load his ship, for my account, with 
good wine, such. as you did load Archibald Angus his ship, the last year, for 
my brother Williamson’s account, &-c. and in the end there are these words, 
viz. 4 and for provision for all you load, both for William Thomson and myself, 
my brother Ninian Williamson will remit you the same, or order you to draw 
it on him, as he findeth it most convenient.* This letter being sent open to 
Mr Williamson, was transmitted thither, under his cover, to Pallat, and Pallat 
accordingly^ return's the wines to Fairholm, and in his letters mentions nothing 
at all that Fairholm is his debtor, nor by the space of 19 months docs ever 
draw upon Fairholm, nor demand payment of the price of the wine ; but, by 
the contrary, does draw a bill of exchange upon Williamson for the price 
thereof, which Williamson accepted, but thereafter the same was protested for 
not payment. There are mutual actions raised at these parties instances ; at 
Pallat’s, for payment upon the foresaid missive, and at Fairholm’s, a declarator 
that he ought to be free of payment, in regard Pallat had furnished these wines 
upon Williamson’s credit, and that he had acknowledged it by drawing bills upon 
Williamson for his payment. This action being a merchant business, was many 
days together debated in prasejitia, and the great question was the foresaid let- 
ter, written by Fairholm to Pallat, whether or no he was, upon his account," 
Vol. XXIII. S iN 
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debtor thereby for the value of the wines loaded upon his account, and sent 
home by Pallat, without relation to Williamson’s letter. The Lords assoilzied 
Peter Pallat from Fairholm’s declarator, and decerned Fairholm to pay the 
price of the wines, in regard of his missive letter, which they found to be o- 
bligatory against him in law ; and found that Williamson,/ by transmitting the 
letter under his cover, had only interposed his credit as surety and cautioner 
for Fairholm. 

Newbytb, MS. p. 25. 


1665. February 22. Sir George Mouat against Dumbar of Hemprigs. 

Sir George Mouat, as assignee to a tocher of 5000 merks, whereunto' urn- 
quhile Dumbaith was contractor, pursues Hemprigs, as representing him, for 
payment. The clause of the contract bore, that the husband should have the 
tocher out of the first and readiest goods of the wife’s father, and that he 
should have annualrent therefor, but did not expressly oblige Dumbaith to pay, 
and therefore he is not liable personally, unless he had intromitted with the 
defunct’s means. 

The Lords found. the defender liable, seeing the clause being ;« re dotali , it 
behoved to be interpreted cum effectu , and if it did • import only a consent 1 , 
not to hinder the husband,’ it signified nothing ; and because in cases conceiv- 
ed passive , where it does not appear who is obliged, the contractor is under- 
stood obliged. • ' r 

Fol. Die. v. 2. p. 1 6. Stair, v. 1. p. 274. 


1667. June 14. Patrick Watt against William Halyburton. 

Patrick Watt, as assignee by Adam Watt his father, to a disposition grant- 
ed by umquhile Halyburton to him, pursues William Halyburton, as rev 

presenting him, to fulfil that part of the disposition, obliging him to procure 
the pursuer’s father infeft ; and for that effect, that the defender should infeft 
himself, and grant procuratory of resignation, for infefting the pursuer. It was 
alleged for the defender, That he was not obliged to infeft the pursuer, because 
it was his father’s fault he was not infeft, seeing he had received procuratory of 
resignation, and precept of sasine, with which he might have infeft himself ; 
and though the granter, and he the receiver, lived for twelve or fifteen years, 
thereafter, he was negligent ; .ida. Though the defender were obliged to enter, 
arid denude himself, yet it must be the pursuer finding caution to warrant and 
relieve him of the hazard of the ward and marriage, because the lands in ques- 
tion being ward through the pursuer’s author’s fault, the defender’s marriage 
will fall ; 3 tio, The defender’s father’s name was only borrowed by Hallybur- 
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ton of Eglescairn, who acquired the rights blank, and filled up the defender's 
name therein, and moved him to dispone. 

The Lords repelled these defences, but reserved to the defender'to pursue 
damage and interest, for any hazard occurred by Adam Watt’s fault, as being 
more proper against his heir, than against the pursuer his second son. 

Stair, v. 1. p. 461. 


*** Dirleton reports this case : 

James Halyburton being infeft upon a comprising, in some acres in Dirleton, 
did grant a disposition of the same to Adam Watt, whereby he was obliged to 
infeft him by two infeftments j whereupon the said Adam Watt his son, having 
right by assignation from his father, pursued William Halyburton as heir to the 
disponer, for implement and obtaining himself infeft, and thereafter to infeft 
the pursuer. It was answered. That the disposition was in the hands of Adam 
Watt by the space of twenty years, and that he had made no use thereof ; and 
that the defender’s father had done all that he could, for denuding himself of 
the said right, the said disposition bearing a procuratory of resignation ; and 
that the lands holding ward, if the defender should enter, his ward and mar- 
riage would fall ; so that unless the pursuer would warrant him as to that ha- 
zard, he cannot be obliged to infeft himself. 

The Lords decerned, reserving action to the defender for damage and inte- 
rest as accords. 

Dirleton, No 82. p. 34. 


170a. December 4. Jerviswood, Petitioner. 

There being a submission entered into betwixt Sir Alexander Bruce of 
Broomhall, and Alexander Bruce his son, on the one part, and George Baillie 
of Jerviswood, Sir George Hamilton, aud others, on the second part, to four 
arbiters, with this express quality, that no decreet arbitral should follow there- 
upon unless all^he four agreed ; and they having gone through the whole ar- 
ticles, and, by signed minutes and interlocutors, having agreed thereon, when 
the decreet comes to be extended on the back of the submission, Sir William 
Bruce of Kinross, one of the four arbiters, declines to subscribe it ; whereon 
there is a bill given in by Jerviswood and the rest, craving letters of horning to 
charge Sir William to give forth his sentence and determination in the case, 
seeing it was signed by the ether three, and they could not get the submission 
registrated to charge him on. his acceptance to decern, because the decreet-ar- 
bitral being extended on the back of it, could not be registrated till it was per- 
fected by all their subscriptions. The Lords considered, from the title in the 
Roman law de receptis, and by our practique, arbiters might be compelled tit 
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sententiam dicant when they had once accepted, and that there was not locus 
penitentice ; but that law could not compel Sir William to concur with the o-. 
ther three in their sentiment, but only to give out his determination as he was 
persuaded to be just in his own conscience; so the Lords granted letters of 
horning against him to this effect, that he might give his opinion as to the 
claim and controverted points, but nowise to oblige him to join with the other 
three in their decision, unless he thought it just. 

The Lords of Session, and all other judges, are bound impertiri officium suutn, 
and to decern when required by the parties ; and by the same rule arbiters ac- 
cepting are tied to do the same. 

Fount ainhall, v. 2. p. 163. 


1708. Janaary 31. 

Hamilton of Bangour against Lord and Lady Ormiston. 

The Lords sustaiued a bond, although the party did therein bind his heirs 
and successors, but not himself, that subtilty of the common law having been 
repudiated by the latter constitutions, as a mere nicety. 

Fol. Die . v. 2. p. 15. Fountainhall, 

*** This case is No 118. p. 5909, voce Husband aIsd Wife. 


1708. July 6. Mr George Skeen against The Laird of Skeen. 

Mr George Skeen of Robslaw, by a petition, represents, that a difference 
having emerged betwixt the Laird of Skeen and him about the succession to 
Sir George Skeen of Fintray ; and they having submitted to arbiters,, who ac- 
cepted and agreed on the tenor of their decreet-arbitral, but one of them was 
dissuaded to sign by Skeen’s influence ; therefore craved horning against them 
to give out their flecreet in what terms they pleased, without^ prescribing or 
imposing on their judgment any manner of way. Answered, Where arbiters 
had not clearness, tile Lords could not compel them ; and they were willing, 
seeing both parties did not acquiesce, to let the submission expire. Replied 
That submissions were" ab initio before acceptance voluntatis , but after it neces- 
sitatis ; and as the Lords'used to give compulsitors against witnesses to compeaf 
before them for clearing points in controversy, so, to make submissions effec- 
tual ad sopiendas Hies , they have been in use likewise to force them to emit 
their decreet-arbitral, but so as to leave them to God and a good conscience in 
their determination ; and so they did lately, Jerviswood, No 15. p. 9435., in 
ordering Sir William Bruce, one of the arbiters, to give his opinion in what 
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.terms he pleased. The Lords inclined to grant it, but had no occasion, in re- 
gard the parties agreed among. themselves. 

Fount ainball, v. 2. p. 449. 


1725. February 3. 

William Hutton and the Creditors of Thomas White against James Gray 

Writer to the Signet. 


Thomas White elder disponed to his son in his contract of marriage certain 
lands and tenements, with the burden of his son’s paying to Elizabeth White 
his eldest daughter of the first marriage 3000 merks ; and this burden was re- 
peated in the proci.ratory of resignation and precept of sasine upon which the 
son was infeft.-The 3000' merks were assigned by the daughter; and the creditors 
of the assignee having adjudged, they craved preference to the creditors of the 
son, upon this ground, that the burden was real, not only by the conception of 
the clause, but from its being repeated in the procuratory and precept, upon 
which the son’s infeftment was taken. 

It was answered. That the clause being only with the burden of payment, it 
could have no stronger effect, than if the son, by the quality of the right, had 
obliged himself to pay ; and therefore though it was inserted in the procuratory 
and precept, yet it was no real burden. 

The Lords found, that the obligation on Thomas White younger to pay 
3000 merks to his sister Elizabeth was only personal. 

Reporter, Lord Cullen. Act. H. Dalrymple. sen. Alt. Cb. Binning. Clerk, Mackenzie. 

Edgar , p. 163. 


1751. January 29. Henry Allan against the King’s Advocate- 

Henry Allan writer in Edinburgh, was cautioner for James Lord Balmerino, 
in a considerable sum, which he was obliged to pay, together with the interest 
due thereon, and with L. 7 of expense of diligence used against him. This 
payment was made after the principal debtor’s death, and after a forfeiture in- 
curred by his brother and heir Arthur Lord lialmeririo. 

Mr Allan claimed upon the Lord Balmerino’s estate, for the sums paid by 
him. 

Answered, His claim can only be sustained for the principal and interest ; 
but with regard to the expenses recovered against him out of the penalty in 
which he was bound, it is enacted, * that no decree shall be made for any sum 
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4 or sums on account of penalties, for failure of payment, at the day it be- 
4 came due, or for any other penalty whatsoever.’ 

Replied , Mr Allan will recover no part of the penalty in his bond of relief ; 
but what- he has paid of the penalty of his own bond the Lord Balmerino was 
'bound to relieve him of ; and it is no penalty. 4 
The Lords sustained the claim. 

D. Falconer, v. 2. No x8$. p. 227. 

— 

\ 

v 

S E C T. IV. 

Whether an obligation or a resolution only ? 

1662. July 25. Nasmyth against Jeffrey. 

A legacy left in terras 4 1 wish, EsV.’ was found sufficient, and was not consi- 
dered as a desire only, or recommendation left in the option of the heir. 

- Fol. Die. v , 2. p. 16. Stair . . 

*0* This case is No 53. p. 5483, voce Heritble and Moveable. 


1681. December. 

Beatrix Tunno and Brotherstons against Andrew .Tunno. 

One having received a letter abroad from his friend, that there was a treaty of 
marriage with his sister on foot, and the man desired 400 merks of portion; 
he wrote back to that friend, that he was willing to give 200 merks to forward 
the design ; who giving the letter to the suitor, the parties were afterwards 
married, and they pursued the brother upon it for payment of- the 200 merks. 
It was alleged for the defender, That the letter was no positive obligement, but 
the declaration of a bare resolution, and though it were thought to import a 
promise, the offer was not accepted. 

The Lords decerned the defender to pay the 200 merks. . 

Fol. Die. v. 2. p. 16. Harcarse, (Contracts of Marriage.) No 339: p. 82. 
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171a. January 2. 

William Reoch Wright in Edinburgh against Catharine Young Relict , 
AlejcaNder Crawford Residenter there. 

Jean Telfer Madam Stewart, who lodged in the house of Catharine Young, 
having, when- she was dying, upon Thomas Mackie’s coming in to see her, de- 
sired Catharine to bring her a napkin, wherein she said there was a L. 20 Ster- 
ling bank-note, which she designed to give to Mr Mackie, as a token of her kind- 
ness ; -and seeming to be in a passion, and disturbed to find the napkin brought 
to contain nothing but a blank piece of paper, Catharine Young said to Mr 
Mackie, that she would make up the L. 20 to him, in case it was not made up 
another way.' William Reoch, to whom Mr Mackie assigned his claim, pursued 
Catharine Young for payment of the L. 20, conform to the promise, which was 
referred to her oath. She acknowledged the above matter of fact, but alleged, 
imo. The words uttered by her do not amount to an obligatory promise called 
in law, pollicitation or offer, -which doth not bind unless accepted, L. 3. D. De 
Polticit. Grotius de Jure Belli , Lib. 2. C. 1 1. § 3. &■ 4; Stair, B. i. T. 10. § 3., 
Allan contra Collier, No 4. p. 9428., and resolves only in a promise to gift, 
or to give charity, which cannot produce action ; 2 do, The words spoke by 
the defender were merely verba jactantia, passing words, uttered, not animo delibe- 
rato, or for any onerous cause, but from a sudden motion of the affections, to 
prevent the trouble of a dying lodger, which cannot oblige the speaker, other- 
wise men should be insnared with the words of their lips ; 3 tio. The promise 
being accessory to the gift or legacy designed for Mr Mackie, and importing 
only that he should lose nothing through the bank-note’s being away; the pur- x 
suer who got no right to that bank-note from the defunct, and though it wer.e 
on the table, could not touch it, as belonging to the defunct’s executors, to 
whom thereafter she conveyed her means, without any express burden of such 
a legacy, cannot claim L. 20 from the defender, whose accessory obligation 
falls in consequence with the principal right. 

Replied for the pursuer, He is not concerned to inquire into the motives that 
induced the defender to make this promise, these she herself can best account 
for. It is enough for him to found on a plain and solemn promise made to a 
• dying woman ; and promises made at such times being most serious and bindl 
ing, are not revockable, Gordon contra Pitsligo,. No 28. p. 8415. 

The Lords found the oath proved the promise, and that the defender is li- 
able for the L. 20 Sterling, unless she can instruct that Mackie recovered pay- 
ment some other way. 

Fol. Die. v. 2. p. 16. Forbes, p. 568. 
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1712. January 3. — One Madam Stewart being lodged in the house of one 
Catharine Young, relict of Alexander Cravvfurd, and falling sick, she told her 
landlady, that she had sundry bank-notes and pieces of gold she resolved to 
distribute among her friends ; and amongst the rest, there was a L. 20 Sterling 
bank-note wrapt up in a napkin ; and Thomas Mackie coming in to see her, she 
called for the napkin that she might give him that note ; but when brought, 
behold the bank-note was not there ; at which Madam Stewart turned very 
angry with Mrs Crawfurd ; and she, to pacify her, forbad her to be disturbed, 
for she would make good the L. 20 Sterling to Mackie, if it were not made up 
to him another way. Mackie, and William Reoch his assignee, pursue Mrs 
Crawfurd for payment on her promise, referred to her bath ; and she depones, 
That she did say words to that purpose, that she should make it up if he got 
not payment of it another way. When this oath came to be advised, it was 
alleged for Mrs Crawfurd, defender, That it was no positive promise, but a 
mere pollicitation and offer, noways made ammo deliberate, but by surprise, on 
a sudden emotion of the affections, to prevent and compose the passion and 
trouble her dying lodger was in, and so was not obligatory without immediate 
acceptance, and was never claimed till five or six years after her death : and it 
was so found 15th June 1664, Allan contra Colzier, No 4. p. 9428., where 
an offer not accepted did not bind. And Stair, B. 1. Tit. ic. § 3. makes 
a plain difference betwixt a pollicitation and promise; and so does the Ro- 
man law, 1 . 3. De pollicitat. and confirmed by Grotius, De jure belli et pac. 
lib. 2. cap. 11. and Puffendorff, lib. 3. cap. 5. De jure naturae et gent, to 
whom we may add the famous Cujacius. 2 do, The words were but verba jac- 
tantia without design to oblige, but only to quiet the lady. And though the - 
canon law says, ‘ omne verbum de ore fidei prolatum cadit in debitum,’ yet 
that is only 'debitum in foro div.ino, but has not always the vinculum juris human i. 
How oft in converse will one say, I will warrant the debt to be good, I would 
take it myself, &c. w'here there is no serious design to oblige ? And esto the 
bank-note were lying there he could not crave it, seeing he cannot prove that 
-she designed it for him ; and esto he could, it would at best only amount to a 
nuncupative legacy, which stands only good for L. ico Scots. Answered , That 
distinction of pollicitations and promises was but a nicety of the Roman law; 
but here is as positive as could be. And Dirleton observes, that on the 12th 
of November 1674, Gordon contra Pitsligo, No 28. p. 8415, the Lords found, 
that though there was locus pcenitentiee in synallagmas, yet there was none in 
simple and absolute promises ; and as to the quality adjected, they of consent 
found it relevant to assoilzie her, if she could prove he got payment aliunde. 
And though she pretended there was no onerous cause for so binding herself 
but only to pacify the lady, this was one of the arguments that proved to* 
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roach ; for this would liberate all cautioners, and annul hundreds of deeds given 
for love and favour ; besides her negligence in letting it be lost in her house, 
on the edict nauta caupones. Neither is it of any weight, that it is only a ver- 
bal legacy ; for that restriction only holds where it is left payable after their 
death ; but here the bank-note was called for to have been instantly delivered 
in her lifetime ; and her promise needed no present acceptance ; for they may 
be made to infants, idiots or absent, and yet bind ; and it is a mere quibble to 
say he did not declare his acceptance ; for who in his right wits would reject 
and repudiate such an express offer? The Loros found the promise obligatory, 
and sufficiently proved by her oath ; but allowed her yet to instruct he was 
aliunde paid, if she would burden herself therewith. 

Fountainhall, v. 2. p. 697. 


1717. July 10. Paterson against Inglis. 

A debtor’s relict having written in the postscript of a letter, not to the cre- 
ditor, but to a third party, these words : ‘ Shew such a person that if I were 
* come, &c. she shall be paid, &c. if it be His holy will to spare me ;’ thn 
Lords found that these words not only imported a resolution, but an obligation. 
See Appendix. 

Fol. Die. v. 2. p. 1 6. 


1723. January 2. Kennedy against Kennedy. 

Hugh Kennedy disponed his estate upon death- bed in favour of his son, and 
failing him, to Sir John Kennedy. After the son’s death, this deed being cal- 
led in question by Hugh Kennedy of London, a remote heir, Sir John Ken- 
nedy alleged, That the son, apparent heir at the time, had homologated the 
deed, which made it unquarrellable by any remoter heir ; and he produced a 
missive letter in these words : ‘ Depend on it, I shall adhere to that right my 

* father made failing me in your favour ; and that you may give the more 
‘ credit to what I here aver, l have made no Other title to my estate, but have 

* used the same as my evident.* It was pleaded, That this did only import a 
resolution, but no direct ratification or homologation ; which accordingly the 
Lords found. See Appendix. 

Fol. Die. v. 2. p. 16. 


1737. January 28. Patrick Robertson against Mackenzie of Fraserlale. 

The deceased Lord Prestonhall, anno 1710, granted a bond to Agnes Cock- 
burn, his servant, bearing, That he was justly resting anH owing her the sum of 
Vat. XXIII. 52 O 
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1000 merks, which he obliges himself, his heirs, &c. to pay to her at Martin- 
mas then next, after which is subjoined the following clause : ‘ And in case the 
4 said Agnes Cockburn shall not call for the said principal sum, and uplift the 
4 same, with the annual rents thereof, before her death, then, and in that case, 
* the said sum, with the annualrents thereof, or what part of the same shall be 
4 resting unpaid at the said time, is hereby declared to belong to Alexander 
4 Mackenzie of Fraserdale, roy son, with the burden of the said Agnes Cock- 
4 burn, her burial, in such way and manner as she shall appoint before her 
4 death.’ Agnes assigned this bond to Patrick Robertson, who, after her death, 
intented a process against Fraserdale, as representing his father, for payment. 

The defence was, That the bond being granted partly for wages, partly as a 
remuneration for faithful services, was plainly intended as a fund of mainte- 
nance for the said Agnes Cockburn ; not that she should have liberty to alie- 
nate the same in prejudice of the defender, to whom, by the tenor thereof,’ it 
was to belong, in case she died without uplifting the same. It was owned she 
might have spent the money, and that her creditors, during her life, could have 
attached it ; but, that her power and property therein died with herself ; there- 
fore; the bond fell to be considered as conditional, payable to Agnes, secluding 
heirs or assignees ; and, failing her uplifting it, to the defender. 

idly, The clause imports a return in favour of the granter’s heir, which is 
more than a simple destination, so that a prohibition to alter gratuitously is im- 
plied ; of consequence, the pursuer should prove the onerous cause of granting 
the assignation ; for the narrative thereof, bearing that the assignee had made 
payment to the cedent of sums equivalent to the bond assigned, is not evidence 
sufficient of the onerosity j otherwise, every person who was under a prohibition, 
to alienate gratuitously, might render such limitations elusory and ineffectual. 

Answered ; That the clause, upon which the defence is founded, imports no- 
more than a substitution in favour of Fraserdale, whereby the debtor was taken 
bound to pay the money, in case it remained unuplifted, which could not dis- 
able the creditor, to whom it was payable simply, without any condition to dis- 
pose thereof. It is true^ Agnes preferred Fraserdale to her own executors, but 
there is nothing in the bond that shows she intended to tie up her owu hands 
idly, The assignation was granted for an onerous cause, and the narrative there- 
of presumes the fact to be so, the cedent and assignee not being conjunct per- 
sons ; but, whether onerous or not, is no way material, seeing she could have 
gratuitously altered the substitution. 

The Lords found. That the bond being for an onerous cause, Agnes Cock- 
burn could assign it gratuitously. 

C. Home , A r o 51. p. go. 


1751. November 29, Marsarit Ker against Kir of Keith, 

Margaret Ker, and John Stevenson, her husband-, pursued Alexander Ker 
of Keith, her brother, upon a missive letter wrote by him to her, in these terms. 
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‘ Dear sister, I always designed to make a bond of provision in your favour, for 
‘ L. 500 Sterling, and I assure you I will do it upon demand.' 

Answered, The letter only expresses what was the writer’s present intention, 
and does not import any obligation upon him. If it is obligatory, it is to grant 
a bond of provision ; and, as it does not set forth the terms thereof, must be un- 
derstood according to the ordinary terras of provisions, and be payable at the 
grantcr’s death ; as also to imply such conditions as might be reasonable for a 
brother giving a gratuitous provision to a sister to adject thereto,- such as that 
she should marry with his consent, at least she should marry suitably, which she 
has not done, her husband being one of the defendant’s tenants. 

Replied , The promise was not wholly gratuitous ; the defender and pursuer 
were both left unprovided by their parents, so that she had gone to service ; 
but he, who was bred a merchant, and was set up, though with small stock, 
persuaded her to live with him, and direct his family, which she did for fifteen 
of sixteen years, during which time he made a considerable fortune. The letter 
contains no conditions, but is a positive promise ; and her marriage has not been 
so unsuitable as is alleged, her husband’s stocking upon his farm being worth 
L. 200 Sterling, and he having a term to run of twelve or thirteen years of a 
farm paying L. 78 Sterling. 

The Lords repelled the defences, and found the defender obliged to pay the 
sum of L. 500 Sterling, with interest from the date of the execution of the sum- 
mons, or grant bond therefor at the sight of the Lord Ordinary. 

' 0 

'Act. Ferguson. Alt. R. Craigie. Reporter, Justice Cltrl. Clerk, Forbes. 

Fol. Die. v. 4. p. 23. D. Falconer , v. 2. No 238. p. 290. 



SECT. V. 

Obligation to grant a Right. — Whether such an Obligation be equi- 
valent, as if the Right were granted. 


1629. December 16. Hunter against His Tenants. 

In a removing, the defender defending with a contract of wadset, and actual 
possession by the pursuer’s author, the same was repelled against this removing 
pursued by a singular successor. Item , The said contract providing, that the 
defender shall be kindly tenant for the old duty, after the redemption ; this 
also was found not to defend him against this pursuer, because it was conceived 
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in terms of an obligation, to receive him a kindly tenant, and was not by words 
of the present time. 


Act. " ... Alt. Hart. Clerk, Hay. 

Durie, p. 474. 


No 28. 


1734.' yamary 17. Sinclair against Sinclair. - 

A person who had right to lands by disposition, containing proeuratory and 
precept, without infeftment, granted a personal obligation to convey the same 
to one, and thereafter the disposition was adjudged by another. The creditor 
in the personal obligation pleaded preference upon this medium , That an obliga- 
tion to assign a personal right, is a virtual assigation, by which the common au- 
thor was denuded before leading the adjudication, according to the. brocard, 
that a personal conveyance denudes of a personal right. On the other hand, it 
was pleaded , That an obligation to grant a right may be equivalent to the right 
itself, where the question is with the obligant, but never can be in competition 
with third parties, especially where the right to be granted is a procuratory or 
precept, an obligation to grant which will be no warrant for infeftment. The 
Lords found. That the obligation to convey the disposition in question, did not 
transmit the same, but that it did remain in the debtor’s person, subject to the 
posterior diligence of creditors. See Appendix. 

Fol. Die. v. 2. p. 1 7. 


No- 29. 


1737. January 26. 

Sir James Dalrym^le of Hailes against Hepburn of Binston. 

In the year 1629, the parson of Prestonhall granted a tack of teinds, expiring 
in February 1728. In the end of the tack there is an obligation upon thegranter 
and his successors, parsons of the said parish, after the ish of the present tack, 
to renew the same in favour of the tacksman and his heirs, for the like number 
of years, and the like tack-duty. The question was, If this obligation to renew 
was real and good against singular successors in the right to the teinds, so as to 
defend the tacksman and his heirs against the patron, who obtained right to the 
said teinds, in virtue of the act 1693, before any possession eould be had upon 
the said obligation ? It was pleaded for the tacksman ; The obligation to renew 
is of the nature of a prorogation, which is a real right, and this must have been 
the meaning of parties ; for, considered as a personal obligation, it could have 
no effect beyond the granter’s life, seeing he could not bind his/successor in of- 
fice. Answered for the patron, Had the lands fallen below the tack-duty, there 
was no obligation upon the tacksman to continue in possession, and pay the tack- 
duty, after expiration of the tack in 1728. This obligation, then, can never be 


Digitized by 


Google 



OBLIGATION. 


Sect. 5. 


9445 


understood the same with a tack, or a prorogation of a tack, since it is not so 

much as a mutual contract. The Lords found the obligation not effectual 

against a singular successor. See Appendix. 

Fol. Die. v. 2, p . 17. 


1749 * January 18. Mergers against Mercers and Jamieson. 

Thomas Mercer, Depute Commissary Clerk of Edinburgh, was thrice mar- 
ried, to Sarah Baird, Anna Smart, and Elizabeth Jamieson, by each of whom 
he had issue ; and by his contract with Anna Smart, he became bound to settle 
12, coo merks of his own money, together with 6000 merks receded of tocher 
on himself and spouse, in conjunct fee and liferent, and on the heirs and bairns 
of the marriage in fee, to whom also he bound the whole conquest ; ‘ providing 

* that the bond of provision granted, or to be granted to Thomas, Laurence r 

* and Sarah Mercers, his three children of his former marriage, for the sum of 

* 6000 merks, bearing annualrent, was and should be free and forthcoming to 

* the said three children, out of the first and readiest of what stock the said 

* Thomas Mercer had already acquired, or should happen to acquire, and should 

* be in satisfaction to them of all that they, or either of them, could ask claim 
‘ or crave* by or through the decease of the said Thomas, their father r any man- 

* ner of way, heritable or moveable, whensoever the same, at the pleasure of 

* God, should happen, except there were no children procreated betwixt the 

* said parties ; and failing of them, or any of them, by decease, the deceaser’s 

* part to fall, accresce, or pertain to the bairn, one or more, to be procreated 
‘ betwixt the said Thomas Mercer and the said Anna Smart, equally and pro- 

* portionally amongst them.’ ~ 

Jean, the only child of Anna Smart, was married, and, with concourse of her 
husband, entered into a submission with her father, upon her claim on her 
mother’s contract of marriage, and particularly on the substitution in her fa- 
vour, to the shares of two of the children of the first marriage, deceased with- 
out issue ; and a decreet-arbitral was pronounced^ 

Thomas Mercer younger, predeceased his father, leaving children ; and Tho- 
mas Mercer elder, left, at his death, considerable effects to Elizabeth Jamieson 
and her children ; whereupon the children of Thomas younger pursued them- 
for 2000 merks, provided to their father by the contract betwixt Thomas elder 
and Sarah Smart. 

Answered, There is in that contract no obligation in their favour, but only a 
provision, that a bond granted or to be granted, should be free and forthcoming 
to them, and no such bond was ever granted. 

The Lord Ord'inary, 9th June 1748, “ in consideration of the whole cir- 
cumstances of the case, repelled the defences pleaded for the defenders, and found 
them liable to the pursuers for the principal sum and annualrents libelled.” 
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Pleaded in a reclaiming bill ; The intent of the clause was to have it in the 
power of the father to provide for the children of the first marriage, notwith- 
' standing the obligation he came under by the contract with his second wife, but 
not to bind him up to give them these sums ; and accordingly there is no obli- 
gation in their favour, but a faculty reserved to him of granting bonds of provi- 
sion. To consider this as an obligation would infer an inconsistency, as it is 
stipulated in favour of the children of Anna Smart, that they should succeed to 
• the shares of those that should fail. Now, as the power of division behoved to 
remain with him,‘ he could elude this substitution, by allotting the whole sum, 
or near it, to the survivors ; but considering it as a faculty, there arose no debt 
and consequently no substitution till the bond was actually granted. 

No inference can be drawn" from the submission betwixt Thomas Mercer and 
his daughter Jean, of her right of substitution, as she submitted all pretences, 
and her claim was the same, whether the shares of the deceased never were a 
burden on the sums in her mother’s contract, or returned to her by the substi- 
tution. The bond, in fact, was never granted to Thomas Mercer, in regard of 
his having received more from his father in his life. 

Answered ; Thomas Mercer’s intentions, when he entered into the second 
marriage, was to provide the children of the first, as it was reasonable he should, 
and therefore he burdened the contract with 6000 merks to them, over which 
he reserved no power of division, as he substituted the children of the second 
marriage per capita to the deceasers. A substitution 1 to a right is proper, but a 
substitution to a faculty is something unheard of ; and Jean having right to this 
substitution, he entered into a submission with her upon that right. There 
could have been no dubiety, if the clause had not -referred to a bond to be 
.granted, which does not appear; but this is only falsa demonstrate, and there 
is no evidence the debt was satisfied in the lifetime of young Thomas Mercer. 

The Lords adhered. 

Act. Lockhart. Alt. Ftrpnon. Clerk, Kirkpatrick. 

Fol. Die. v. 2. p. 24. D. Falconer, v. 2. No 46. p. 44. 


1753. 'August 11. - ' 

Stephen Broomfield of Mains against John Young of Shankfoot. 

Bt minute of tack, dated 9th April 1750, Stephen Broomfield set to John 
Young the lands of Hassendean for the space of five years, for which Young was 
to pay a certain yearly tack-duty ; and the minute concludes with these words 

• And all parties agree, that this minute be extended on stamped paper, betwixt 

• and the first of May, under the penalty of L. 10 Sterling, to be paid by the 

• party failer to the party observer or willing to observe.’ 

A few days after the date of the said minute, John Young intimated under 
form of instrument to Stephen Broomfield, that he resiled from the agreement 
of entering into a five, years tack; whereupon Stephen Broomfield brought a 
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process against him, concluding that he should be obliged to enter into a tack 
of the said lands, and to perform all the stipulations incumbent on him by the 
said minute. 

Pleaded for the defender, That he can be no further liable than to pay the 
penalty of L. 10 Sterling, as the minute does not bear that the penalty was to 1 
be paid by and attour performance ; and therefore each party was at liberty to 
resile from the bargain upon payment of the penalty. Penalties were first in- 
troduced by the Roman lawyers in obligations of this kind, quae in facto consis- 
tunt ; because if the fact was not performed, the creditor had an action ad dam- 
num et interesse ; but as this damage was always uncertain and illiquid, and de- 
pended upon a difficult proof ; to prevent these questions, penalties were ad- 
jected to such contracts ; which penalties were understood to come in place of 
and to liquidate the damnum et interesse, as is plain from § 7. Inst. De verb, 
oblig. From the ekample of the Roman law, penalties are with* us usually ad- 
jected to contracts which consist in performing any thing ; and the same con- 
struction must take place that these penalties stand for the damage in case of 
not performance ; and therefore where performance is to be insisted for, it is 
provided by the contract, that the'penalty shall be paid by and attour perform- 
ance ; and where that clause is not added, the Lords have found that the pe- 
nalty only is due; Forbes, 27th July 1706, Bairdner against Drysdale, voce: 
Penalty. 

Answered for the pursuer, That the adding of a penalty does not give the 
parties an election of either performing the obligation or paying the penalty as> 
they please, Stair, Inst. L. 1. T. 17. § 20. the penalty being only added: as a 1 
compulsive on the debtor to fulfil, and to be a fund for paying the expenses- of 
compelling performance ; though these words * by and attour performance,’ b£ 
commonly added, yet that is only ob majorem cautelamy and though- they be 
not added, yet the parties are obliged to perform their contract if it be in their 
power, as it is only loco facti impreestabilis, that damnum, et interesse succeeds. 
The case cited by the defender from Forbes, was a fact of this last kind, the 
defender having obliged himself under a penalty to cause a third party subscribe 
a disposition to lands ; and as the defender could not compel the third party to 
subscribe the disposition, he could only be liable in the penalty ; but where the 
fact is prestable by the defender, he must perform it, if the pursuer insist for 
performance, as the Lords have frequently found ; particularly 19th March 
1630, Crichton contra Pirie, voce Penalty ; and 27th December 1695, Beattie- 
. contra Lambie, Ibidem. 

“ The Lords repelled the defence, that the defender was only obliged- to ex- 
tend the minute on stamped paper, under the penalty of L.10 Sterling, and 
found him liable in that penalty, the same being expended ; and also found him 
liable in payment of the bygone - rents already fallen due, and of the rents which, 
shall become due in time coming, in terms of the minute of tack.” 

Act. Geo* Pringle* Alt. Ando Prir.gle . 

j 5. FoL Die . v . 4../. 24. Fac. Col . No 8 g. p. 134, 
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SECT. VI. 

Obligation to grant a provision by advice of friends.— .Obligation 
granted in implement of an unlawful promile. 


No 52. I 7 I 7 - 7 u h 9 - Gordons against Gordon. 

An heir having obliged himself to provide the younger children by the ad- 
vice of five friends therein named, in what he should be able, upon their arri- 
val at perfect age ; when the term was come, three of the friends, by a writing 
under their hand, modified the sums to be paid, but without calling the heir, 
or meeting together, their subscriptions having been obtained separately ; and 
as to the other two, the one was dead and the other refused to subscribe.— 
The Lords found that the friends could not legally determine, without bill ing 
the heir, and without being met together. See Appends. 

Fol. Die. v. 2. p. 17. 


No 33. 1718. February 8. Pollock against Campbell of Calder. 

In a son’s contract of marriage, the father having become bound to provide 
his estate to his son and the heirs male of the marriage ‘ free of all charge and 
4 burden,’ and having reserved no power to provide younger children, he, at 
the same time, privately elicited from his son a promise to grant him a faculty 
of burdening the estate with a certain sum to his younger children, which pro- 
mise the son having fulfilled after the marriage, by granting a bond upon the 
narrative of the promise, and that the contract of marriage had been entered 
into by the father, in compliance with the bride’s friends, that there might be 
no stop to the marriage; the Lords reduced the bond, at the instance of 
the heir male of the marriage, as being granted in consequence of an unlawful 
promise contra jidem tabularum nuptialium ; for though of itself it be a lawful 
and reasonable deed for a man to provide his brothers and sisters, and the bond 
must have stood had it been granted ex proprio motu , yet where a man grants an 
obligation conceiving himself bound where he is not, or led by a scruple of con- 
science to fulfil a promise which ought not to have been exacted of him in these 
circumstances, and which the law reprobates, such obligation cannot be effec- 
tuaL See Appendix. 

Fol. Die. v. 2 ,p. 18. 

See Implied Obligation. 

See Appendix. 
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PACTUM DE NON PETENDO. 


1624* March 10. John Makieson against John Rams at. 

JOHN MAKIESON being pursued by John Ramsay, Prior Letharn, for pay. 

ment of 509 merks, excepted upon a promise of Mr Simon Ramsay’s, (who 
was donatar to John Ramsay’s escheat), never to seek it of him. Replied, That 

the donatar had put the pursuer in his own place again. The Lords sustained 

the charge, because they thought that he being reponed, could not be pre, 
judged by any promise of his donatar. 

FoL Die. v. 2. p. 18. Spoltiswood, (Promise.) p. 248. 


M'Math against Monteitjj. 

No 

There being a bond granted by the deceased James Nisbet, William and A credltor * 
James Arnots, all conjunct principals, to Gilbert Gourlay, for a sum of money ITbSfjSSu 
whereupon Gilbert cojnprises the said James Nisbet’s lands ; thereafter the said cd by diverse 
Gilbert assigns the debt and comprising to the deceased Sir William Nisbet ' 
brother to James, with an express condition, That he should use no execution KouSS 
against the two Arnots ; and Sir William transfers bis right to William Mon- exe . cuti °» 
teith of Egilshaw, upon the same condition, who dispones the same to William " 

Monteitb, his son-in-law, who enjoys the land by virtue of the said comprising, d“rVnot£' ' 
being now long expired. Elizabeth M l Math being executrix to the deceased* 

William M‘Matb, her father, and who gets a decreet cegniticnis causa against dS/rom^the 
the apparent heir of the said umquhile James Nisbet, and adjudges the said Seratethe 
land ; and upon the said adjudication', with concourse of her husband, Mr John """'Ha * 

Anderson, pursues a reduction of the said Monteith’s right, upon diverse rea- £ maT,> 
sons, specially, That the assignation granted by Gourlay to Sir William Nisbet from - a pro * 
and the translation granted by him to Monteith, both contain the said provision 
Vol. XX 1 TI. 52 P ’ 
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That they should not use execution against the said Arnots,who were- correi de- 
bendi, which being pactum de non pctendo, is equivalent to a discharge of their 
parts of the debt, and consequently makes the comprising null and extinct, at 
least as to the two parts : It was answered, That the reason of reduction is not 
relevant, because all three being bound conjunctly and severally, it was lawful 
for Gourlay to use execution against any- one, or all, at his pleasure ; and in the 
assignation, he might also provide, That the assignees should not use execution 
against two of them, but the third only, which noways did exoner the third 
Correas, unless the assignation had granted the receipt, of the other two, of their 
parts, and had discharged them* thereof ; and that provision of not using execu- 
tion against the two, could not impede the third, who was distressed, to seek 
his relief against them, notwithstanding of the said provision, unless they had 
paid and been clearly discharged. - 
The Lords found the answer relevant. 

Fol. Die. v. 2. p. 18. Gilmour, No 145. p. 104. 


1680. yu!y 10. Leitch against Hedderwick. 

A pactum de non petendo, made to a principal, frees not the cautioner. 

Fol: Die. v. 2. p. 18. StaiY. 

*** This case is No 10. p. 2077. voce Cautioner. 


1685. February. Woolmet against Fleeming and Cunningham of Barns. 

f 

Cunningham of Barns being cautioner in a suspension for John Wilkie and 
others, wherein a decreet was obtained, but again suspended J)y Wilkie and 
Barns ; in which suspension, Hog and Bigger of Wolmet were cautioners; the 
creditor in the bond assigned the same against the principal and cautioners there- 
in, and against the cautioners in the second suspension, but not against Barns, 
the cautioner in the first suspension, whom he discharged. The assignee hav- 
ing pursued Hog, who alleged, That he being cautioner for Barns, who was a 
suspender, and principal quoad him, and Barns being discharged, he must be 
free also ; 

Answered for the pursuer ; The discharge given to Barns was without an 
onerous cause, and but pactum de non petendo, which cannot profit the de- 
fender. 

The Lords found the answer relevant. 

Fol. Die. v: 2. p. 18. Harcarse, (Cautioners.) No 244. p. 58. 

See Ap ?endix. . 
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A Son cannot be his Father’s Interdictor, nor a Wife her Husband’s. 


1622. January 18. . L. Silvertonhill against His Father. 

rpHE young Laird of Silvertonhill *a« in this day a application to the » ™, 
Lords, craving inhibition against his father, upon this ground,' viz. There h/ his father’s 
was a contract of marriage made betwixt Qmquhile President Provand and his 1 itCrd * Ct ° r ' 
daughter Elizabeth Baillie, on the one part, and the old Laird- of Silvertonhill 
and. his son, on the other part, for a marriage tohaye been made betwixt the’ - 
two young folks ; wherein it was appointed that young Silvertonhill, and Eliza- 
beth Baillie, his spouse, should be infeft in conjunct-fee, and the baifns pro- 
created betwixt them, heritably in the lands mentioned in the contract, and 
bearing a clause for interdicting of the foresaid young Laird to his father and 
good lather ; and now after the decease of the father-in-law, and of the old Laird 
Silvertonhill, who were contractors, this young Laird Silvertonhill, who is 
eldest son and apparent heir, begotten of that marriage, gave in his supplication 
' craving inhibition against his father, that he should not annailzie any of the 
lands contained in the contract, wherein lie and his wife were appointed to be ' 
infeft in conjunct- fee, and the bairns heritably, as said is, alleging that clause to 
be expressly introduced in his favour, and so that he might competently seek 
inhibition thereupon ; which was refused by the Lords to be granted seeing the 
parties contractors, who might lawfully seek execution upon the contract were 

5* P 2 
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No l. all dead except the supplicant’s own father, against whom it was sought, and 
that the supplicant could not seek it upon that clause.— P rovision to 
Heirs and Children. 

Fol. Die. v. 2. p. 1 8 . Durie, p. io. 


No a. 

A wife cannot 
be her hus- 
band’s inter* 
Victor. 



1663. February 27. Lady Milntoun against Laird of Milntoitn‘ 

The Lady Milntoun pursues the probation of a tenor of a bond granted by 
Maxwell of Calderwood, her husband, bearing, that in respect of his facility, he 
might be induced to dispose of his wife’s liferent, and thereby redact them both 
to want and misery ; therefore he obliges himself not to dispose thereof without 
his wife’s consent, seeing he had no means but what he got by her : Hereupon 
she u&d inhibition, which she now produces as an adminicle, ancLcraves the te- 
nor of the bond to be made up by witnesses. The defender having alleged. 
That there behoved here to be libelled and proven a special causus omissionis, 
because albeit it were proven that such a bond once was, yet unless it were also 
proven how it was lost, it must be presumed to have been given back to the % 
husband, granter thereof, whereby he is liberated, and this is the course obser- 
ved in the tenors of all bonds of borrowed money. The pursuer answered 
That this was not like a bond of borrowed money, the intent whereof is, not to 
stand as a constant right, but to be a mean to get payment ; but this bond, by 
its tenor, was to stand as a constant right, to preserve the dilapidation of the 
liferent, and so cannot be presumed to have been quit, by redelivery thereof, 
albeit it had been in the husband’s hands. 

The Lords, before answer to this dispute, ordained the pursuer to condescend 
what the effect of this writ would be, if it were made up ; for if it have no ef- 
fect, there were no necessity to make it up. 

The pursuer condescended upon the effect thereof thus, that it would be ef- 
fectual as an interdiction published by the inhibition, to annul and reduce the 
disposition of the pursuer’s liferent, made by her husband, without her consent, 
in favour of Milntoun, her step-son ; ido, This bond being accessory to the con- 
tract of marriage betwixt the same, and the marriage is pactum dotale, and must' 
have the same effect, as if it were included in the contract of marriage, and so 
is a provision for securing of the pursuer’s liferent to herself, and that no deed 
by her husband, without her own consent, should be effectual. The defender 
alleged , That none of these condescendences could be effectual, not the first 
because if the aforesaid bond were an interdiction, it would have no effect, un-, 
less it were instructed that the granter thereof were prodigus, and if it were in- 
structed that he was rei suce providus, it could take away the effect thereof, be- 
cause an interdiction is nothing else but constitutio cartitorum prodigo, where al- 
beit it is done of course periculo facientis sine causa cognitione with us, yet if it . 
be on a false ground and narrative, it is ineffectual 3 idly, Though it could b* 
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instructed that the husband was levis, yet the interdiction is null, being to his 
own wife, who cannot be his curator, being sub potestate viri , nor curator to 
any other, much less can her husband be made, her pupil, contrary to the law, 
divine and human ; neither could the bond be effectual, as a provision adjected 
to the contract of marriage, because it being from a husband to his wife, so soon 
as he was married it returned to himself jure mariti , because nothing can con- 
sist in the person of the wife which belongs not to the husband jure mariti , be- 
ing moveable, except an aliment formerly constituted to her in a competent 
measure. The pursuer answered, That she opponed the bond, and. further of- 
fered to restore to the defender all that he gave for the disposition of her life- 
rent. 

The Lords, after they had reasoned the several points in jure , and found, 
that, without the offer, the bond could not be consistent as an interdiction, in 
so far as concerned the husband to annul the disposition, but were inclined to 
sustain the same for the wife, in so far as might extend to a competent aliment 
■ of her family to herself, daughter, and servants, not excluding her husband ; yet 
they- found the offer so reasonable to repay the sum paid for the liferent, being 
5000 merks, and the liferent itself, being eight chalders of victual and eight hun- 
dred merks, that they found the effect of the tenor would be to restore either 
party bine inde, but desired the pursuer to let the defender keep the possession 
of the house and lands, therein there were many woods newly cut, he finding 
caution to pay her eight chalders of victual and eight hundred merks, which his 
father was obliged to make them worth by the contract of marriage. - 

Fol. Die. v. 1. p. 19. Stair, v. 1. ^.189. 


SECT. ir. 

Pactum contra Ubertatem . 


1612. March 6. Wedderburn against Monorgun. 

• 

A contract whereby a man for assythment of slaughter, for the which he 
was prisoner, binds himself to perpetual banishment, and never to return to the 
kingdom,: nor to seek licence nor warrant for his returning, under a great pecu- 
niary pain, not found lawful to infer contravention and payment of the sum, 
because the King’s privilege cannot do that without the King’s consent, espe- 
•ially he, as being convicted of a capital crime. It was remembered, That the 
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No 3. Laird of Drum and my Lord Forbes obtained the King and Council’s consent to 
their contract of banishment of John Forbes of Cossundie, and lips accomplices, 
and that the decreet-arbitral betwixt the Arthours and Walletis, tor banishment 
of the Walletis, was not sustained till it was ratified by the King. 

.Pol. Die. v. 2. p. 19. Haddington, MS. Ko 2427. 


No 4. 



1632. March 24. Laird of Capringto^ against Geddew. 


One Geddew a collier, gives his bond to the Laird of Caprington, to serve 
and work at his coal-heughs during all the days of his lifetime. Notwithstand- 
ing, he leaves the Laird, and enters in service with the Laird of Craigie-Wal- 
lacc. Caprington pursues the collier upon his bond. It was alleged , that the 
bond was made contra bonos mores , and Christian liberty, and of the nature of 
■ti bond of man rent. The Lords repelled the allegeance. 

Fol. Die. v. 2. p. 19. Auchinleck, MS. p. 17.' 


Durie reports this case : 


In a pursuit against Geddew, fpr payment of certain sums, for being absent 
f:om Caprington *s work, at his coal-heugh, contrary to the tenor of Geddew’s 
bond, whereby he had obliged him to work at Caprington’s coal-heugh during 
all the days of his lifetime j and the Laird of Craigie-Wallace, *who was master 
to Geddew compearing to defend him ; alleged , that this bond was null, and 
ought not to be sustained in any Christian nation, seeing it was against good 
manners, and Christian liberty, to take any person perpetually bound to a per- 
petual and miserable servitude, and also against the acts of Parliament, which 
prohibit all leagues and bonds among the subjects, as the 43d act 6th. Pari. 
Queen Mary, and J2th act xeth Pari. James VI. . For it ' is against all equity 
and natural liberty, to take the free liege of his Majesty obliged to perpe- 
tual servitude. This allegeance was repelled, and the bond found lawful and 
sustained. 

Act. — ■ tsf Cilmor. Alt. 1 n • . Clerk, Giltut. 

Durie, p. 632. 


1728. December . ... 

Allan and Mearns against Skene of Skene, and Burnet of Monboddo. 

No 5. 

The tacksmen of the fishing boats belonging to the village of Jolmshaven, 
entered into a contract with the masters and crews of several of these boats, 
by which they became bound for the space of three nineteen years, to pay to 
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the tacksmen forty four pounds Scots for each boat yearly ; that during this No 5. 
time they were to be as adscriptitii or vil/ani astricted continually to their re- 
spective boats, so that not one of them, during all that time, could remove from 
the village of Johnshaven, or so much as from one boat to another. Two of 
the above fishers being under age when they signed the contract, raised a re- 
duction thereof, upon minority and. lesion. The defence was, that there was no 
lesion, fishing being the pursuer’s trade, and which, should they be loosed from > 

this contract, they could follow under some other master, or in some other 
plac,e. This contract was notwithstanding reduced, as being too great a restraint 
upon natural liberty . — See Appendix. * 

Fol. Die. v. 1. p. 19. 


1735. January 15. Stalker against Carmichael. 

Carmichael and Stalker entered into a co-partnery of bookselling within 
the city of plasgow, to continue for three years; and because the place was 
judged too narrow for two booksellers at a time, it was stipulated, ‘ that after 
the e.vpiry of three years, either of them refusing to enter into a new contract 
'upon ttie former terms, should be debarred from any concern in bookselling 
within the city of Glasgow.’ In a reduction of the contract, the Lords found, 
the debarring clause in the contract is a lawful paction, and not contrary to 

the lioerty of the subject . — See Appendix. ' 

> . Fol. -Die. v. 2 . p. 19. 


SECT: III. 

Parents, Tutors, &c. taking money under the name of a 

Gratification, 


1622. July 30. Carnocssie against Auchanachie. 

• In a suspension raised by Carnoussie, the Lords found a bond of five hun- 
dred merks unlawful, which Auchanachie had taken from Carnoussie for his 
furtherance of the block of Pitiindreich, pertaining to Auchanachie’s sister’s 
son, who was interdicted to him; because an interdictor should- take no profit 
for any block of land pertaining to the man interdicted to him. And albeit 
the bond did bear borrowed money, yet Auchanachie was made, to swear the 
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true cause, which being confessed as said is, the letters were suspended sim- 
pliciter. 

Fol. Die. v. 2. p. 20. Haddington , MS. No 2664. 


1624. July 24. Rossie against Her Curators. 

Suspension of a registered bond of .200 merks of principal, atid L. 40 of ex- 
penses : Ratio , no money received, nor good deed, and the man suspender who 
is cautioner? and the woman is' principal, being to marry together, as now they 
are married, the charger, at the least his father to whose behoof the bond was 
made, being curator to the woman, would not deliver the woman’s evidents 
till he got this bond, which was no just cause of the bond, and so the bond is 
given ob instruvienta deposita reddenda, which is a shameful cause ; and refers 
this to their oaths, father and son. 

Find the reason relevant, and grant letters to warn them to give their” 
oaths. - 

Clerk, Durte. 

Fol. Die. v. 2. p. 20. Nieolson, MS. No 560. p. 387. 


1639. February 27. .Mushet against Doc. 

One Mushet being served tutor lawful to his brother’s bairns, transacts with 
Elizabeth Dog, mother to the bairns, and she obtains a factory from him, for 
which she by the meditation of some friends, obliges her by bond to pay him 
3000 merks, r which the- said friends appointed her to pay ; upon the which bond 
she being charged, suspends, that it was given ob turpern causam, viz. for sell- 
ing of his office of tutory, or for granting of a factory, which is equivalent, 
the factory being made for sums paid therefor, and which must tend to the 
prejudice of the bairns, and therefore such pactions ought not to be allowed in 
judgment, but are reprobate in law; and although the consent of friends was 
obtained to the said paction, yet that ought not to give warrant to a paction 
not warrantable in law; especially seeing rebus integris the suspender renounces 
the factory, and is content to repone the charger to the same, and to his own 
administration. And the charger answering , that it is not now time to offer to 
repone, after so long a time, there being more than two years and a half, since 
the date of his tutory, and where this bond proceeds upon decreet arbitral 
done by friends, mutually chosen betwixt .he parties, and being done by a 
Woman, who then was major sciens prud-.iit pro: sens et vole ns, and upon her 
own earnest dealing, there neither being violence no); fraud used against her 
for doing thereof; for albeit the office of tutory may not be sold, yet there is 
no reason nor law, which prohibits a tutor to make a factory, and to transact 
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with the factor for the same ; and therefore he alleged , That the reason was 
not relevant. The Lords found, that this transaction ought not to be sustain- 
ed in law, being of the nature of turpia pacta , which are reprobated in law. 
and whereby such pactions are declared to be invalid, to produce any action 
upon the same; and although the condition of the paction was made, not for 
selling the office of tutory, but for constituting of the mother of the bairns to 
be factrix in the office, and that it was also done by the advice of the bairns’ 
friends, yet it was found to be unallowable in law, seeing it was granted for so 
great a sum, viz. 3000 merks, which behoved to come off the pupil’s estate, 
and consequently behoved to be to their prejudice, and so ought the- be reject- 
ed ; for the Lords found, that although a tutor might make a factor, yet to 
constitute one for such a lucrative cause to himself could pot be sustained ; for 
it were more to be sustained in law, for the tutor to give reasonable allowance 
to a factor, for satisfaction of his pains, and as the same should merit, than to 
sell a factory, which evidently tends to the pupil’s lesion ; therefore the letters 
and charges upon that bond were suspended simpliciter, it being confessed, 
that the bond was given for that cause. 

Act. Primrote . Alt. Dunlop. "Clerk, Hay. 

Fol. Die. v. 2. p. 19. Durie, p. 878. 


1680. June' 2 $. Hamilton against Borthwick. 

Hamilton of Balderston having charged .Francis Borthwick upon his bond 
of 3,500 merks, he suspends on this reason, that the bond was procured contra 
bonos mores , and so is null ; for though it bear borrowed money, yet there is 
a back-bond produced, bearing, that the true cause was for expenses wared out 

for her, — Brown, by the mother, for the charger her husband'; and that 

if the marriage then intended between her and the suspender took not efFeict, 
then the suspender should be free ; which being five months before the con- 
tract of marriage, shows clearly, that the bond was granted to promote the 
marriage, and to overvalue the- expenses, where indeed none is due, the mother 
in her vidowity being obliged to entertain her daughter in bed and board 
■gratis, and the suspender aince her marriage hath paid her cloths to merchants; 
and so it was a most unwarrantable deed by a step-father, upon an unjust pre- 
tence, to make merchandise of his step daughter. . The charger answered. That 
albeit the backbond had been inserted in this bond, acknowledging the ex- 
penses to have amounted to 3,500 merks, it did sufficiently instruct the same, 
and liberated the charger, all exceptions being renounced by one who was ma- 
jor sciens tt prudens, who hath gotten above L. 1000 Sterling with his wife; and 
therefore, though her mother had been obliged to entertain her freely, he 
might in gratitude and remuneration have given this sum ; 2 do, The latv allows 
Vol. XXIII. 52 Q 
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Sect. 3. 

gratifications proxenetis for interposing and promoting of marriage, which is 
very lawful. It Was replied, That it is never lawful to the parent, tutor, cura- 
tor, or the step-father, who is in place of a parent, and who are obliged to be 
for the woman, to do any thing for any other deserving gratification, otherwise 
on this pretence, mothers and their husbands, and tutors and curators, would 
be encouraged to betray their trust, and for gratifications prefer undeserving 
persons. 

The Lords would not sustain this bond alone without an attraction of equi- 
valent expense, but would not put the charger to astruct it by probation, but 
ordained him to condescend on the expenses, and to adduce such evidence as 
he could, and ordained the mother’s bond to be produced, reserving to the 
Lords what the probation should operate, as to the -modification of the ex- 
penses. 

Fol. Die. v. 2. p. 20. Stair, v. 2. p. 774. 


1696. July 3. Johnston against Murray. 

Hat.craig reported, Johnston of Newton against George Murray of Murrie- 
what, being a pursuit on a 4C0 merk bond, granted by the charger’s sister, 
Murriewhat’s wife, to him ; and the grounds whereon he contended the hus- 
band was liable for it, W’ere these, that though it was granted by a wife, stante 
matrimonio, yet it was written by the husband, and he was one of the two sub- 
scribing witnesses in it, and had paid annualrent for it. Answered \ Whatever 
he did to please his wife, yet it was plain, that a bond granted by a wife ves- 
tiia viro, w r as ipso jure null ; and esto that the husband’s being writer and wit- 
ness therein, imported both his knowledge and consent, yet that ho wavs vali- 
dates the deed in law; for a bond granted by a wife with her husband’s con- 
sent is no more obligatory either on her or her husband, than without it. It is 
true, if it be in relation to heritage, she may so bind herself, but not quoad sums 
of money. The Lords considered what could be the meaning and import of 
such a bond, which behoved to be either simplicity or design ; and therefore 
to expiscate, if ..there was any fraud, they ordained the pursuer to condescend 
on the onerous cause of the bond, to the effect they might consider, if there 
were ground to examine the other witnesses, and communers present; and if it 
was asserted, That her bond was as good as his pwn, if he wrote it, &.c. then 
the Lords inclined to find the husband liable. 

There was a second debt, for which he was pursued, viz. a 500 merk bond, 
taken by him from the husband, at the time of the marriage, which was alleged 
to be for obtaining his consent thereto ; which is a dishonest and unlawful gra- 
tification, being dated betwixt the signing the contract and solemnization of 
the marriage ; and which has been reprobated by the Lords by several deti- 
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sions, as 20th July 1664, Laird of Clerkington against Stuart, voce Succession; 
and 23d June 1680, Hamilton contra Borthwick, No 10, supra. Answered , He op- 
poned the bond granted by him when major sciens et prudens, and whatever 
the wife and children might quarrel the same as contra pacta dotalia et Jidem 
tabularum nuptialium' yet it was always good against the granter and sub- 
scriber'; as was found, within these two years, betwixt Hamilton of Hill, and 
Hamilton of Raplock. The Lords sustained the bond against the husband 
who granted it. 

Fol. Die. v. 2. p. 20. Fountainhall, v. I. p. 725. 


SECT. IV. 

Gratuity taken from a Debtor. — Taking gratification to become Cau- 
tioner. — Bond granted by a Criminal on condition of the Creditor 
using his interest to obtain the Granter a pardon. — Bill granted to 
Magistrates by a Prisoner . — Respondentia Bond confirmed by Colla- 
teral Securities. 


1677. 'January 2. Nisbet against The Laird of Humbie, 

Sir Patrick Nisbet having charged the Laird of Humbie for payment of 
some bonds, he suspends, and alleges payment, by delivery of certain goods to 
the charger, especially two coach-horses, and horse-corn ; which being referred 
to his oath, he deponed that he received the horse-corn, but that it was gifted 
to him ; but as to the coach-horses, his oath was not clear, and he was appoint- 
ed to be examined at the advising of the oath. This question occurred to the 
Lords, Whether a creditor might take aaiy gift from his debtor, except it were 
in remuneration, or for some special favour or beneficence distinct from the 
debt. 

The Lords found he could riot, or otherwise there could be no guard against 
usury, if the creditor might take any thing, either for the delay of the princi- 
pal sum, or of the annualrent ; otherwise the law for six of the hundred might 
be totally elided ; for indigent debtors not being able to make present payment, 
would in like terms gift things upon consideration the creditor may give de- 
lay by way of favour, though not by way of contract, and so might get double 
annual, so long as the debtor was not able to pay; and they did remember 
that they had lately.done the like in the case of a creditor, who had gotten 
' 5 2 Qj* 
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Nq 1 2. yearly two stone of cheese, and deponed that it was by way of gift, yet the 
Lords allowed the same in part of payment of his annualrent. 

Fol. Die. v. 2. p . 20. Stair, v. 2. p . 484. 


No 13. 
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1696. June 3. Sutherland' against Sinclair. 

In the concluded cause, Sutherland of Eysdale against Sinclair of Dumbeth, 
a debate arose in the advising of an oath, whether a tack was not the onerous 
cause of the bond charged for, and he having deponed it was not, but given 
him gratuitously over and aboye, the Lords thought this looked very like an 
usurious paction, seeing it has been found, that the accepting of some stones of 
cheese, above the ordinary annualrent, to continue the sum, implied usury ; 
and though men were not restrained from gifting, yet, at the time ©f such bar- 
gainings, it did not seem to be a free gift. Yet, there being no process of usury 
depending, the Lords decerned, reserving the pursuit upon the usury, which 
they recommended to the advocate present to insist in. Some contended,' it 
might be taken in summarily, by way of exception, seeing the acts of Parlia- 
ment allow the debtor the half of it, in case he be the first revealer, and 'make 
it receivable summarily, by way of exception. ' 


June 20. — The Lords having of new heard the parties, in the case mention- 
ed 3d current, between Sutherland and Sinclair, they found the allegeance of 
an usurary paction might be summarily received quoad civilem effectual ; and 
shunned to brand the assignation to the tack as direct usury ; yet they re- 
duced it as null, being of the same date with the bond for borrowed money, 
and acknowledged in his oath to have had no other’- onerous cause but a gra- 
tuity, to make a good understanding between them as to other differences; but 
in regard he deponed, it was agreed to betwixt them, before any mention was 
made of borrowing the money, the Lords looked on this as an extrinsic qua-— 
lity, and only palliata usura , therefore did not regard it, unless they subsumed 
on some obligement in writ, by which he might have been compelled to per- 
form it. And the Lords have been very severe on this point, 2d January 1677, 
Sir Patrick Nisbet against Humbie, supra, where they would not so much as 
allow creditors to take gifts from their debtors, else 'this crime of usury might 
be under such pretences easily evacuated and eluded. 

Fol. Die. v. 2. p. 20. Fountainhall, v. L. p. 717. tif 722. 
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1711. January 24. 

William King in Auchindenan, against John Ker in Auchinboth. 

William King having charged John Ker upon a bond for L. 100, with an- 
nualrent and penalty, granted by him to the charger, as a premium for the 
hazard of his becoming cautioner for the granter fo'r. the sum of 800 merles, 
then borrowed from John Simpson at Beithkirk ; he Suspended upon these 
grounds, imo. The bond is an unlawful usurary paction, in so far as, usury is 
not only the stipulating or exacting more interest than law allows, but also the 
taking directly, or indirectly, more profit for the loan of money than the ordi- 
nary interest. V. G. It would be usury, in the construction of law, to take 
from a necessitous debtor a bond for L. 100 for the loan of 800 merks,. though 
the ordinary interest be pactioned for the sum borrowed ; and what is usurary 
in the creditor, obtains against the cautioner; for Simpson having lent the 
money upon the faith of the cautioner, it must be understood to be lent to him t 
and traditione brevis mams, lent by the cautioner to the suspender, so that the 
cautioner was in effect creditor, besides, that he was creditor by the clause of 
relief. The case is the same, as if he had pactioned that, in the event of his 
paying the debt, the suspender should be obliged to give him the interest of 
10 per cent, for it, or a liquid sum over and above his relief. Now, if law 
would reprobate such pactions in the event'of payment, much more doth it 
disallow such a paction as this updn the hazard of payment, for qui dicit majus 
dicit minus. The law for restraining usury would be easily eluded, if caution- 
ers be suffered to take what the principal creditors cannot, which were to al- 
low the thing, changing the persons ; and a covetous grasping creditor, under 
pretence of being a cautioner, might borrow his money from a feigned or pre- 
tended hand, and exact from the debtor at his pleasure. 

Replied for the charger, Usury can only be where a creditor takes more than 1 
the legal interest from the debtor; and though the cautioner be creditor quoad 
the obligement of relief, he is not creditor sortis, but bound- jointly and seve- 
rally with the suspender for it. The bond charged on being given as preemium 
periculi, that the charger, as cautioner, run of paying. the debt, became due to 
him whether he paid the debt or not, as in the present: case he did not. Be- 
sides, penal laws, which are strict i juris, cannot be extended de casu in casum. 
It is no new thing to observe acts, The same upon the matter, to have different 
effects in law. V. G. A creditor lending money filio familiar , could not re- 
cover the same, quia ebstabat exccptiQ senatusconsidti Mncedoniani ; but that ex- 
ception did not hinder repetition to him, who lent filio familiar any other 
fungible. And it were hard to allow' rewards to third persons, simply for pro- 
curing the loan of money, and deny the like to cautioners, who run great ha- 
zard by lending their credit. Nor will it follow, that creditors may as well 
take such preemiu for the hazard they run of losing their money lent, because 
these are doing their own business in managing an ordinary trade, for which; 
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No 14. law hath determined a reasonable profit; whereas cautioners interposing in ano- 
/ ther’s affair, have no gain to expect, but are in danger of much loss. And there 

can be no danger of eluding the good laws against usury ; because, if the sus- 
pender can allege, that the money borrowed was truly the cautioner’*, and 
that the creditor’s name- was only borrowed to disguise the matter, the charger 
will find this relevant to infer the pain of usury^against him. 

Duplied for the suspender, Thougli this bond not being founded in the pre- 
cise letter of the laws against usury, can have no penal consequence ; yet it 
may, as turpe factum, and unlawful extortion, from the common principles of 
equity, and the parity of reason in the law discharging usury, be annulled, 
L. 13. Dt De Legibus , L. 1 r. D. De Preescript. Verb. L. 7. § 2. D. De Jurisdict. 
2do, It is only allowable to take pretium periculi, where the hazard doth not 
arise from the uncertainty of re-payment through the debtor’s insolvency, but 
. from some extrinsic hazard, as in nautico'Fcenorr, L. 5. D. De nautico Fcenere . — 
3 tio, This new devised invention to impose upon the necessity of straitened 
debtors, ought to be checked in the bud ; seeing cautionry is not the subject 
of commerce, but a friendly office, which law hath taken care to secure, by 
a full relief of all damages in the event of distress, and to ask more, is plain 
Extortion. 

Triplied for the charger, Bonds of this kind are so far from any turpitude, 
that they were frequent among the old Romans, who never authorised any 
deed contra bonos mores. For their law doth reckon that onlyjto be turpi s et 
injusta causa, when any thing is taken for the doing or hot doing what one is 
' obliged to by law, L. 2. D. De Condict. ob turpem causam ; and this bond falls 
under neither of these heads, but is one of those innominate contracts do ut fa- 
cias, or facio ut dcs. or mandat um, all which may admit of a reward, L. 19. § 1. 
X). De Donat. L. 6. Pr. D. Mandati. So Gothofred, upon these laws, observes, 
That fide jubendi causa pecuniam accipere possumus. .And a woman getting 
money for her becoming cautioner, was liable as other cautioners, because 
thereby a gainer, L. 23. C. Ad Senatusconsult. Velleian ; which argues, that it was 
allowed to take money for becoming cautioner. Again, as this paction being 
so warranted by the civil law, and hitherto condemned by no statute or deci- 
sion, the charger was in bona fide to make it. 

' The Lords were clear, 't hat the c harger was not guilty of usury ; but found, 
That his taking the L. 100 trom John Ker, as premium for becoming cautioner 
for him, was contra bonos mores, and therefore annulled the bond. 

Fol. Die. v. 2. p. ?o. Forbes,- p. 484. 

*** Fountainhall reports this case : 

1711. January 27,— tJohn Ker, weaver in Beath, having occasion to borrow 
loo merks from one Simpson, w ho refused to lend it, unless he gave him a suf* 
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ficient cautioner, Ker applied to William King, who agreed to bind with him > No 14* 
but in' respect of the ^trouble, risk and hazard, he took a bond from Ker forL. 100 ’ 

Scots, bearing annualrent and penalty, as a reward and encouragement for his 
engaging and interposing his credit to procure him the money. Ker at the term 
of payment^ satisfies Simpson, the creditor, and retires the bond with a dis- 
charge, and shews it to King the cautioner ; but he charges Ker on his L. 100 
bond, who suspends on this reason, that the paction was plainly usurious, con- 
trary to the act 22 2d, 1594, and act 251st, 1597; and it does not alter the 
case, that this is not betwixt tha debtor and the creditor, but is a paction be- 
twixt the principal debtor and his cautioner engaging for him ; for, as it would 
have been usury in Simpson, the creditor, to have taken bond for his 800 merks 
he lent, bearing the ordinary legal annualrent, and then taken a bond apart for 
L. 100 Scots for his gratifying him in lending it, this second bond in the con- 
struction of law would be certain usury; it is the same thing if the cautioner 
exact the same gratification from the necessitous debtor for whom he binds, the 
design of these excellent laws prohibiting usury 7 being to pull poor debtors out . 
of the claws of such cormorant harpies, and to secure them, that it shall not 
be in their power to injure themselves by borrowing money at exorbitant rates. 

What if a cautioner take a bond from the debtor, that if he be forced to pay the 
debt, he shall reimburse him with interest at 10 per cent ? And though, usury be 
properly committed in rnutuo and loan of money* yet it extends, to fidejussion, which 
is but an accessory ; and the laws being made to repress grasping usurers and ex- 
tortioners, it is all one to me whether I be oppressed by my debtor or my cautioner. 

Answered , There is no law making this case usury; and it being penal, cannot be 
extend de casuin casum . And there is nothing more ordinary than to give brokers 
a gratuity to find out money to borrow ; and it is a trade by which some live, and 
has never been condemned; and />cr /. 5. C. De naut.fcenore, money may be given 
to a fisher, to be repaid if he have a good take, or to a wrestler or runner if he 
gain the prize. And it cannot be judged unlawful to, paction a premium peri - 
culi, when 1 ran the hazard of paying the money. The Lords considered, that" 
many device^ had been invented of late to evacuate these good laws ; for some 
time usurers crave a consideration from indigent debtors for their pains in seek- 
ing the money, and in the jneun time the money is their- own, though they 
take the security in another man’s name ; zrfo, They, in cases of necessity, 
take a bond for L. roo when they only advance L. 90 ; 3 tio, They bargain to 
get bond for L. 50, when they do not pay it all in money, but give a horse or 
a ring in part of it, estimated at L. 10 or L. 12, when they are not truly worth 
L. 5. Therefore the Lokds, in this particular case, would not find it direct u- 
sury, to infer the penal effects, but that it was turpe lucrum , el pactum contra 
borios mores , and declared the bond null, ond assoilzied from it. 

Fountainball , v. 2. p. 631, 
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1737. June 24. 

_Jame< Brown of Carseluith against Isabel Muir and her Husband. 

The deceased Robert Brown of Carseluith, with consent of the said James 
his son, granted an obligement to the also deceased John Muir of Craig, bear- 
ing, in the narrative, That he having advanced the sum of t6,ooo merks for 
relieving them of certain debts, upon the express condition, That, in case they 
should at any time thereafter have occasion to sell the lands of Kirkmabrecks t 
&-c. then they should dispone the same to him and to no other; after which 
follows the obligatory clause, 4 Whereby they bind and oblige themselves, their 
* heirs, &c. That, in case at any time they had occasion to sell the said lands, 
4 they should dispone the same to him and his heirs (secluding assignees) and 
'* to no other person whatsoever, he always paying 17,000 merks, as the agreed 
4 price thereof, whereof the said 16, coo merks to be in part, in case it was not 
4 paid before the time of such sale.’ 

Of this deed Janies raised a reduction after his father’s death, as being an u- 
surious and unlawful bargain adjected to a loan of money; in which this sepa- 
rate question occurred, How far the obligation to sell, being indefinite as to 
time, can have a perpetual endurance ? 

For the pursuer it was argued ; That by the express tenor of the clause, the 
obligation was perpetual; seeing the obligants had bound themselves, 8tc. That, 
if they had occasion to sell the lands; they should dispose of them to the said 
John Muir ; which was surely an unlawful paction, as it resolved in an inter- 
diction not authorised or known in law. Besides, it h contrary to the common 
liberty of mankind, that one should astrict himself with respect to selling his 
estate to a particular person or family ; for, while one remains proprietor, it 
would seem inconsistent with the nature of the property, that he should lie un_ 
der such an embargo. It is true, there, are instances in law where spell pactions 
are sustained ; thus, in L. 75. D. He contrahen. empt. a paction adjected to a 
sale, That, if the purchaser shall have occasion to sell the thing again, he shall 
dispose of it to no other than the first seller, is valid. Such is the case likewise 
where any'person has the privilege of pre-emption, as the superior in emphetu- 
tical rights ; but in these, and many others that might be mentioned, the party 
who is preferable, behoved to give the current or market price for it, and not 
pretend to take it for a sum covenanted at the time of, the bargain ; seeing, 
from the nature of such a paction, the subject may not be disposed of for many 
years; so that a remote heir, when he comes to sell it, may not draw the tenth 
part of the value ; as the prices of things vary every day, which is really the 
present case ; as the value of these lands is now far greater than the sunt a- 
greed on. 

For the defenders it was observed ; That the narrative of the obligation seems 
to point as if it had not been intended to be perpetual ; seeing it sets forth, 
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That in case * we, or either of us, have occasion to sell the lands,’ &c. which No I e. 
are words that can only apply to the two obligants. Nor is it any objection to 
this construction, That, in the obligatory part, they not only bind themselves, 
but their heirs ; for, although a man oblige himself to do any thing in his own 
life, yet, notwithstanding thereof, he usually binds himself and his heirs that 
he shall do so ; the consequence thereof is, That, if fie contravene, the heir 
will be liable in damages, and obliged to procure to be undone what his pre- 
decessor did. Now, to apply this to the case in hand, if the obligants here had 
sold the land to another, and then died, the heir would be bound to make good 
the damage, and to procure the same to be undone ; but, granting that it was 
perpetual, there is no force in the objection ; seeing there is nothing inconsistent 
with the liberty of mankind, that one should lie under a perpetual obligation 
not to sell but in favour of one family, such being the import of every clause 
of redemption ; and, if a man can lawfully bind himself, Why cannot he, in 
the same way, bind his heirs? Nay, there does not seem any thing to stand in 
the way of a man’s obliging himself and his heirs not to sell at all, which is 
truly the case of entails ; as it is the natural consequence of property, that e- 
very person may subject it to what conditions and limitations he pleases. 

As to the distinction, That such bargains are not valid if the price is fixed 
at the beginning, it is without any foundation or authority whatever; if indeed 
the right of pre-emption arises from law and not by paction, then no price can 
be fixed ; and, of consequence, the current price, at the time of sale, must be 
the rule. But it would prove a strange restraint upon property, if a person 
who intended to secure himself a certain price in the event of an eventual sale 
should not have it in his power to do it. Nor is it to the purpose to mention 
the chance of lands rising in value ; as the hazard of its falling lies on the side 
of the buyer. 

The Lords found the obligation was no longer binding than during the life 
of Carseluith and his son, the obligants. 

But, upon petition and answers, founded on the objection, That the contract 
of sale w'as unlawful, by being adjected to a loan of money, 

The Lords found the contract, in so far as coiicerned the sale, contra honor 
mores ; and therefore not binding. 

C. Home, No 29. p. 54. 



I 75 2 - J* ne 3 *- 

Archibald Stewart, Clerk to the Signet, against _ALZXKtmm, Earl of 

Galloway. 

Sir James Stewart of Burray, being pursued criminally before the Court of 
Justiciary, for the murder of Captain James Moodie of Melsetter, and not dar 
Vot. XXIII. 52 R 
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iijg to stand trial, was outlawed. Some years after, he appeared in London, 
and applied to his namesake, James Stewart of Torrence, who enjoyed an office 
about the King’s person, to solicit his pardon ; and, the more effectually to en- 
gage him, granted him a conditional bond for L. ioo Sterling, to be purified 
when the pardon should be obtained; and the pardon accordingly was ob- 
tained. 

This bond was piit in suit many years after, by the representatives of the 
creditor, against the representatives of the debtor, and many defences were 
stated. But the Lords refused action, upon this medium, that it was a turpis 
causa to give a premium to any man attending the Court to solicit a pardon. * 

Fol. Die. v. 4. p. 29. Sel. Lee. No 9. p. 11. 


' This case is reported in the Faculty Collection. 


The deceased Sir James Stewart of Burray was, in the year 1726, pursued 
criminally before the Court of Justiciary, for the murder of Captain James 
Moodie, and fugitated for non-compearance. 

Afterwards Sir James came privately to London, and applied to James Stew- 
art of Torrence, to solicit a pardon for him from his Majesty ; and, on the 4th 
September 1730, Sir Janie's executed a bond in the English form, obliging 
himself in the sum of L. 200 Sterling to James Stewart ; and the condition of 
the bond is, that in case his Majesty should, at any time before the 3d of Au- 
gust next, grant a warrant for passing his most gracious and full pardon to Sir 
James, of all crimes and misdemeanours, and other offences whaisomever, a- 
gainst the laws of the realm, or any of them, by him heretofore committed ; 
and that, within 20 days after such warrant happens to be granted, Sir James 
should pay-to the said James Stewart, lfs heirs or assigns, the sum of L. 100 
Sterling ; then the obligation to be vci 1 otherwise to stand in full force. 

His Majesty, on the 12th of May t ; • 1 , granted warrant for his gracious 
and free pardon ter the said Sir James 1 e killing of Captain Moodie, and of 
all accession thereto. 

After the death of these parries, Arw wl Stewart, as executor to the said 
James Stewart, brought an action again • . .e Earl of Galloway, as representing 
the said Sir James, for payment of the : s contained in the said bond. 

Pleaded for the Earl, That tlie condi. of ihe bond never existed; for no 
full pardon was granted Sir James Ste\ • of all crimes and misdemeanours, 
but only a particular one for the mv.rbw f Captain Moodie. • 

_ Observed on the Bench, That the b. . was contra boros v otes, as it was a 
stipulation of a sum of money for obtr. . g a pardon, which was truly no other 
than a bribe ; and, there fere, no act. • .ouid lie on the bond. 

“ The Lords found, that, in regar- - o full pardon was granted to the de- 
ceased Sir James Stewart of all crimes and misdemeanours, no action lay for; 


Digitized by v^ooQle 



Sect. 4. PACTUM ILLTCITUM. 9467 

the sums contained in the bond ; and also found, that no action could lie against 
the Earl of Galloway upon the bond in question.” . 

Act. Ro. Craigre . Alt* Elliot. Clerk, Pringle . 

B. Fac. Col. No 9. p. 13. 


1784. December 16. Janet Mason against John Henberson. 

Tiie son of John Henderson, an Officer in one of the ships belonging to the 
East India Company, obtained from Alexander Robertson a loan of L. ioo> 
upon his bond at respondentia. Within 30 days after the return of the Vessel^ 
he was to pay L. 122, and L. 1 : 2 for every month thereafter. As an additional 
security, John Henderson likewise became bound, in the same event, to make 
payment of the monies advanced. 

The ship referred to completed the voyage ; but the borrower remained in 
India : And Janet Mason, the executrix of the original creditor, pursued John 
Henderson for the debt. 

Pleaded in defence, By statute 19th George II. c. 37. it was enacted, ‘ That 
* all monies lent on bottomry, or at respondentia , on vessels to or from the East 
« Indies, shall be expressly lent Wy upon the ship, or upon the merchandise.’ 
The stipulation elicited from the defender, therefpre, by which the creditor 
obtained a collateral and personal security, was altogether illegal and void. 

Answered, The extraordinary interest stipulated in contracts of bottomry, 
and respondentia bonds, was only permitted at common law, because compen- 
sated by the unusual risk run by the lender. But the addition of collateral se- 
curities, entitling the creditor to demand payment, whether the adventure 
prove successful or not, would totally change the nature of the bargain, and 
render it a cover for usury and oppressive dealings. And to such agreements 
alone the statute of the late King was meant to extend. 

But it never could be intended to annul obligations such as the present, 
where nothing is exigible, either from the debtor or his surety, until the arri- 
val of the ship. Here the creditor’s purpose is t not to secure himself against 
the hazards of the adventure, but against the insolvency of his debtor, which, 
after the voyage had been successfully performed, might have disappointed him 
of his payment. Nothing, accordingly, is more frequent in practice, than sti. 
pulatioris of this sort. Without them, indeed, in case of the borrower’s not 
reluming along with the ship, the creditor’s claim would he entirely frustrated. 

The Lord Ordinary over-ruled the defences ; to which judgment the Lords 
adhered, after advising a reclaiming petition for John Henderson, with answers 
for Janet Mason. 

Lord Ordinary, Gardcnstcu. Act'. Whyte. Alt. Marl Prince. Clerk, Hume, 

g ' Fol. Die. v. 4. p. 33. Fac. Col. No 185. p. 29'. 1 

52 R 2 
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1789. June 18. 

James Shoolbred, and Others, against William Osborne. 

A Debtor, arrested in virtue of letters of caption, having been presented for 
incarceration to James Shoolbred, one of - the Magistrates of Auchtermuchty, 
and the jail of that town being quite unfit for the reception of prisoners, it was 
resolved, for this purpose, to make use of the Court-house, which is immedi- 
ately above the jail, but not secured, as a prison ought to be, with iron bars, 
&-c. 

In order to indemnify the Magistrates, in case of an escape, the prisoner in- 
dorsed to them a bill of exchange for L. 4a, drawn by him and accepted by 
William Osborne. For this acceptance Osborne had received no value, it be- 
ing solely intended to create a fund of credit to the drawer. 

Very soon after, the prisoner made his escape. — The Magistrates, in an ac- 
tion at the instance of the incarcerating creditor, were found liable for the debt. 
And they having sued William Osborne for payment of the bill indorsed to 
them, he, in defence, 

Pleaded, The confinement of a debtor in prison is founded on a presumption, 
that, by the squalor carceris, he may be compelled to pay the sums due by him. 
To permit his escape is, in the contemplation of law, an injury to the creditor; 
and whether this has been owing to collusion or neglect, it implies a breach oF 
duty in those who had him in custody. Hence it must be i kgal for the Ma- 
gistrates of a burgh to enlarge a person confined even for a civil cause, on get- 
ting any sort of assurance that they shall be relieved from the penal consequen- 
ces following from it. And an agreement, such as occurred in the present case, 
whereby the Magistrates obtained a security, in case of the prisoner’s escaping, 
seems to be equally exceptionable. Indeed, when, after a s.ipulation of this 
sort, the debtor actually elopes, the one case can hardly be distinguished from 
the other. Thus the indorsation of the bill here sued on, having been obtain- 
ed by means to which the law refuses its sanction, it must oe considered as in- 
effectual ; and the same defences, which, if the bill had oeen put in suit by 
the drawer, would have been good against him, must be equally so against his. 
indorsees. 

Answered, When Magistrates are required to put a debtor in prison, they 
may pay the sums due to the incarcerating creo ;or, and then set him at liber- 
ty. In such a case, too, they may, with prop 1 Ay, obtain every security that 
the debtor is able to give for their indemnifk - on. In the same manner, when, 
from the insufficiency of the jail, there is reason to fear that the debtor may 
make his escape, the Magistrates may, with equal propriety, take every pre- 
caution that is necessary for their own security. So far from injuring the in- 
carcerating creditor, such foresight must, in the end, preve beneficial to him. 
Where, then, can be discovered the illegality of the transaction here occur- 
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ring ; or what solid reason can be given for maintaining, that the Magistrates, 
who are unquestionably entitled to sue a person who has escaped from prison, 
iu 't fl dcr to their recovering the sums paid to his creditors, may not, by a pre- 
vious agreement, voluntarily entered into on , his part, provide for their indem- 
nification? Erskine, b. 3. tit. 2. § 31.; Kilkerran, ist February 1749, Thom- 
son against Colvill, No 190. p. 1632. 

“ The Lord Ordinary over-ruled the defences.” 

After advising a reclaiming petition with answers, one of the Judges seemed 
to think, that, independently of the alleged illegality of the transaction, the 
indorsation not being in security of a debt, but oF a contingent or eventual 
claim, could not give the holder the privileges of an onerous indorsee. But 
the majority of the Court being of opinion, that such an agreement as here oc- 
curred, if not absolutely illegal in its own nature, was of an improper tenden- 
cy, and not to be permitted ; it was on this principle that 

“ The Lords altered the judgment of the Lord Ordinary, and sustained the 
defences.” 

Lord Ordinary, Drcghorn. Act. Blair. Alt. CuUtn. Clerk, Gtrdtn. 

C. Fol. Die. v. 4. p. 31. Fac. Col. No. 71. p. 128, 


SECT. V. 


Bond granted Causa Adulteriu 


1622. July 20. Durham against Blackwood. 

The Lords found a bond of 5000 merks given by the Laird of Blackwood 
to Helenor Durham, daughter to Sir James Durham, and to Weir, 

daughter procreated in adultery betwixt the pursuer and defender, to be n ull , 
by way of exception, as given ob turpem causarn adulterii. 

Fol. Die. v. 2. p. 21. Haddington , MS. No 2654. 

*** Kerse reports this case. 

Bond made by the adulterer to the adultress, and bairns gotten betwixt them, 
found null ipso jure , and ordained to be riven. 

Kerse , MS. fol. 46 . 


No 1 8, 
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No 20. 

Contrary to 
fhe above. 


' ' *#* This case is also reported by Duric. 

Weir, of Blackwood being married upon a daughter of the Lord Elphingstoii. 
in the time of his marriage begets a bairn upon Helenor Durham, daughter 
to Sir James Durham, and, after the birth of the bairn, gave a bond to the 
mother, to provide that bairn to a certain sum ; which bond being desired to 
be'registered by the woman against the maker, the Lords found, that it ought 
not to be registered, and that it could produce no manner of action, neither in 
favour nor at the instance of the woman, nor at the instance of the bairn, in 
whose favour it was conceived ; seeing it was a writ given for reward of adul- 
tery, albert that cause was not therein expressed ; for it was given to one be- 
gotten in an adulterous conjunction, which was not allowable; and, therefore, 
the Lords found that it was null, and could not produce action at no person's 
instance, being given ob turpem causam, albeit the cause of the turpitude pre- 
ceded the giving of the bond ; for it was alike, being premium adulterii et tur- 
pitudinis. 

Act. Stuart Cj? Hamilton. Alt. Hope. Clerk, Scot. 

Durie , p. 31 . 


1642. June 25. Ross against Robertson. 

One Mungo Ross having begotton two daughters upon one Cobertson, there- 
after gives her a bond, to pay to her 1000 merks at a term ; dhd, failing of her 
by decease, before the term, to pay it to their said bairns. The woman being 
married upon an husband, charges to pay the sum, and the man suspending, 
that it was given ob turpem eausam, for the said cause of adultery ; the Lords 
rejected the reason, and sustained the bond, neither respected they that it was 
alleged, that the bond was given ob causam adulterii, tanquam causa turpis 
fuerit ; seeing it is said in law, Quod mulier turpiter facit cum sit meretrix, sed 
cum sit meretrix accipiendo non facit turpiter ; though the suspender atiswered 
That etiam acceptum ob praemium adulterii auferendum est a muliere; which 
was repelled : And the suspender further alleging. That, in respect of the te- 
nor of the bond, providing the sum to the bairns, in case the woman die before 
the term, therefore, and in respect of the cause itself, in all equity, the wo- 
man, who is now married on an husband, ought only to have her liferent use 
of the sum, and that the fee thereof should pertain to her bairns ; this allege- 
ance was also repelled, in respect the woman survived the term of payment, 
and the fee was found to pertain to her. 

The Suspender per Lawtie. Alt. . . 

Fol. Die. v. a. p. 21. Durie, p. 8 96. 
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1707. March 7. Irvine against Skene. 

No *i» 

An assignation by an adulteress to her adulterous son, was not found niill on 
that score at the instance of the cedent’s executor, qua nearest of kin, the act . 

119th, Parliament 1592, relating only to dispositions of heritage. 

v Pol. Die. v. 2. p. 21. Forbes. 

*** This case is No 19. p. 6350. voce Implied Condition. 


7765. June 2 6 . 

Sir William Hamilton of Westport against Mary de Gares, alias Bonamy, 

and Mart Burton Hamilton. 

Sir James Hamilton of Westport granted an heritable bond of annuity, for 
L. 40 Sterling, to Maryde Gares, alias Bonamy, of the Island of Guernsey, 
the wife of John Bonamy, of that island. He granted a like bond for L. 20 
per annum , to encrease to L. 30, upon the death of her mother, to Mary Bur- 
ton, alias Hamilton, the daughter of Mary de Gares, by Sir James himself, as 
was supposed. , 

Upon the death of Sir James, the estate of Westport devolved on his nephew 
by a sister, William Perrier, son of John Perrier, writer in Linlithgow, who 
assumed the name of Sir William Hamilton. 

Actions were brought by Mary de Gares and her daughter, for payment of 
their annuities ; and Sir William insisted in a reduction, upon the ground that 
the bonds were null, as granted causa adultcrii j and, therefore, ob turpem 
jausam. 

Answered for -Mary de Gares, There is no evidence of any turpis causa ; the 
bond bears to be granted for good and weighty reasons, and onerous consider- 
ations. And, allowing it to be true, that Mary de Gares lived in adultery with 
Sir James, it does not follow, that the bond was granted on that account. It 
was not given as an inducement to her to leave her husband, f jx it was grant- 
ed long after she had left him, and probably with a view of putting an end to 
the connection. At any rate, the rule of the law is clear, Turpiter facer* 
quod sit meretrix , non turpiter accipere, cum sit meretrix ; 1 . 4. $ 3. D. De 
Condict. ob turp. caus. Tire first violation of her chastity is an act of turpi- 
tude ; but, after having taken that fatal step, there is no longer any turpitude- 
in her receiving the wages of prostitution, which is now perhaps her only ve. 
source. 


No 22 i 
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■No 22, The law is still clearer, in the case of a bond of annuity granted to a woman 
in that unhappy situation ; by placing her in a state of independence, it gives 
leisure for reflection and repentance, and puts it in her power once more to re- 
turn to,u life of decency and virtue. Instead, therefore, of being reprobated^- 
such obligations ought to be favoured by the law; and, accordingly, a bond 
of this kind was sustained, 25th June 1642, Ross against Robertson, No 20. 
p. 9470..; a decision the more remarkable, that it was pronounced at so early 
a period, when less indulgence was shown to the delicta carnis than may be 
expected now r . 

Answered for Mary Burton Hamilton, The supposed turpis causa cannot ap- 
ply to her. The presumption is, that she w r as the daughter of the husband of 
Mary de Gares : Pater est quern nuptial demonstrant. But, supposing her 
to be the daughter of Sir James, it not only was' not unlawful to provide for 
her, but he was under an obligation to do it. See 7th March 1707, Irving 
against Skene, No 21. p. 9471. 

Replied , It is not denied that Mary de Gares left her husband, and lived in 
adultery with Sir James. And it will be difficult to assign any other reason for 
the large provisions W’hich he made to her and her daughter; indeed, the thing 
is clear from the words of the bond to the daughter, where Sir James gives her 
his ow n name, at the same time that he designs her as the daughter of Mary 
de Gares. 

There is no difference between a previous corrupt bargain, and a reward gi- 
ven ex post facto ; the cause is still the same. And though, where a young 
woman is seduced and robbed of her virginity, she may perhapi have action 
for any gift made to her by the seducer, as, indeed, she is entitled to damages 
at common law ; yet, the case of a married woman living in adultery is differ- 
ent, her guilt being at least equal to that of the person with whom She lives. 

The quotation from the civil law does not apply, being confined to the case 
of a common whore, who is such by profession ; and, even in that case, it 
■would seem, that, though there is no condictio for repetition of what is given 
to a whore, yet she hrfs no action for payment : In pari casu melior est con- 
ditio possidentis. So Perezius lays down the law in his Commentary upon 
the title of the Code De Condictione ob turp. cans'. Voet, under that title of the 
Pandects, num. ult. gives a clear opinion that no action lies. And, upon these 
principles, a bond, similar to that now in question, was found not actionable, 
either at the instancy of the mother or of the child; 20th July 1622, Weir 
against Durham, No 19. p. 9469. 

If this defence would be sustained, in favour of the party himself, because 
his turpitude is no greater than that of the pursuer, much, more must it be a- 
vailable to his heir, who is altogether innocent. 

The Lords found, “ That no action can lie upon the bond granted to Mary 
de Gares, in respect it was granted ob turpem causam ; and reduced, assoilzied, 
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decerned, and declared accordingly : But repelled the reasons of reduction and 
defences against the bond granted to Mary Burton Hamilton ; and decerned.” 

Act. I/ay Campbell. Alt. Ltckbart, Crttbie. 

G. F. Fol. Dic. v. 4. p. 26. Fac. Coll. No 11. p. 218. 


S E C T. VI. 

' ' Pactum contra Fidcm Tabular um Nuptialium, 

1577. January. Turnbull against Hepburn. 

1 

There was one Turnbull, a young man, who, by the advice of his friends, 
and being interdicted; contracted himself in bond of matrimony with a young 
woman called Hepburn. The young man thereafter being otherways pursued* 
refused to fulfil the bond of matrimony with the said woman ; yet had he be- 
fore, by reason of -his ardent love that he had to the woman, given an acquit- 
tance of 400 merks, granted to have received the same, in name of tocher 
good. He thereafter desired to see his acquittance decerned to have no effect, 
because non secutum fuit matrimonium, et non secuto matrimonio stipulatio 
dotis evanescit. — The Lords decerned it to be referred to the party’s oath, if 
• there was any real enumeration of silver made, otherwise the acquittance to be 
of no avail. 

Fol. Die. v. 1. p. 22. Colvil , MS. p. 262. 


1633. December. HepbUrn against Seton. 

Some part of the things prestable on the bridegroom’s father’s side, viz. to 
possess his Son in- a certain number of chalders of victual, being remitted by 
the bridegroom himself on the very day of the contract, by a private transac- 
tion between his father and him ; this was found contra bonos mores et fidem 
tabulahim nuptialium ; and, therefore, declared null. 

J ^34- Jahuary 15. — But the son, long after the marriage, having volunta- 
rily come to his father, and promised to adhere to the former bargain ; the 
Vol. XXIII. 52 S 
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Lords, in regard he prejudged none thereby but himself, and that his promise 
could not bind his wife, found this relevant to be proved by his oath. 

Fol. Die. v. 2. p. 21. Spottiswood . 
#4* This case is No 71. p. 8959. voce Minor. 


1665.. June 30. Kennedy against Agnew. 

Andrew Agnew, Younger of Lochnaw, granted a bond for L. rooo to Tho- 
mas Hay of Park, his father-in-law, which being assigned to Thomas Kennedy 
of Kirkhill, he charges young Lochnaw; who suspends, and intents reduction, 
with concourse of Sir Andrew Agnew, his father, upon this reason ; that the 
said Andrew having married Park’s daughter, Sir Andrew did provide his son 
and her to a competent provision, and the heirs of the marriage also, for 
which, in name of tocher, Park was obliged to pay Sir Andrew L. 10,000, this 
being a solemn contract of marriage, Park; did most .fraudulently, contra bonos 
mores , without the privacy or consent of Sic Andrew, procure this bond from' 
his son-in-law, the time of the contract, there being nothing treated thereof 
betwixt the parents. It was answered , That the reason is noways" relevant • 
because,- Park having given a considerable tocher with his daughter, for which 
the provision was made by Sir Andrew to his son, it was lawful for Park to 
take a bond for so small a sum, being only the tenth of the tocher, and which 
was only payable after his wife’s- death, wherein no circumvention was used, 
nor enorm lesion to the granter. 

The Lords, in respect of the meanness of the sum and small lesion, assoil- 
lied. 

Fol. Die. v. 2. p. 22. Gilmour, No 153. p. 109.. 

/ 

Stair reports this- case. 

1663. July 27. — Kennedy of Kirkhill r as assignee by Thomas Hay of Park, 
to a bond of L. ioco, granted by Andrew Agnew, Younger of Lochnaw, char- 
ges him thereupon, who suspends, and raises reduction on this reason, that the 
bond was granted at the time of his contract of marriage, clandestinely, with- 
out the knowledge of his father, who was contractor, contra pacta dotalia, et 
eontiR bonos mores. The defender answered, That he having given a very 
great tocher, viz. L. 10,009, ab6ve his estate, which is all paid to his good-son’s 
father, he did declare, that he was not able to give so much, and thereupon 
he got this bond, not to have execution till after his death, which he might 
lawfully do, having given a' tocher suitable to the condition of the- receiver, 
and above the condition of the giver. 
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The Lords repelled the reason, in respect of the answer. 

This was thereafter stopped, to be further heard. 

Stair, v. r. p. 302. 


1668. July 21. Paton against Paton. 

Paton, in his son’s contract of marriage, dispones to him his estate, and the 
tocher was payable to the father. After the contract, and before the marriage, 
the father takes a bond of 2800 merks from his son. The wife and her brother 
pursue a reduction of this bond, as fraudulent, et contra bonos mores, et con- 
tra pacta dotalia. It was alleged for the father, That he might very lawfully 
take a bond from his son, for provision of his children after the contract, and 
before the marriage, -having infeft his son in his whole estate, which was worth 
1000 merks yearly, and getting but 2500 merks of tocher, and having some 
debt, and many children. It was answered, That the estate was not worth 
600 merks of rent, and the father’s liferent of 400 merks reserved ; so that the 
annualrent of this bond would exhaust the remainder, and they would have 
nothing to live upon. 

The Lords having considered the contract and allegeances, thought that it 
was not sufficient to annul the bond, that it was after the contract, and before 
the marriage, if there was any reasonable cause ; therefore, and before answer, 
ordained the communers at the marriage to be examined, whether it was com- 
muned and agreed, that the tocher should be accepted for satisfaction of the 
debt and bairns portions ; and they having deponed affirmative, ' 

The Lords reduced the bond, as contrary to the communing at the contract 
of marriage, the estate being very mean.' 

Fol. Die. v. 2. p. 11. Stair,, v. j. />„ 555, 


1680. January 23. Home against Homes. 

\ 

In a contract of marriage, the wife having a power, in case of no heirs of the 
marriage, to make her tocher return to what person she should appoint ; and" 
she having named her husband, this nomination was sustained, though done 
'after the contract, and before solemnization ; because, this was not impingiu r 
upon the contract, but only exercising a faculty given by the contract. 

Fol. Die. v. 2. p. 23. Stair. 

*** This case is No 304. p. 6093. voc: Husband and Wife. 

5* Si 
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1700. June 21. 


-Elizabeth Walker against David Walker. 


My Lord Crocerig reported, Elizabeth Walker against David Walker, her 
nephew. Mr George Walker, Clerk to the Regality at Dunfermline, dispones, 
in his eldest son Thomas’s contract of marriage with Elizabeth Beton, some te- 
nements and acres of land, with absolute warrandice ; but, at the same time, he 
takes a private back-bond from his son, whereby he consents that his father 
shall burden the lands disponed to him with L. 1000, for a tocher to his sister 
Elizabeth. Mr George and his son being now dead, and Elizabeth pursuing 
David, her brother’s son, as heir to his father, for payment of that sum, at least 
to have his tenements declared liable and affected therewith; he raises a reduc- 
tion thereof ex capite dolt, and on the act of Parliament 1621, and as a private 
clandestine deed, expressly contrary to the solemn paction and agreement in 
his fathers contract, and that the Lords have oft annulled such bonds, as frau- 
dulent,- et contra fidem tabularum nuptialium ; and, particularly, 16th July 
1672, Duff contra Fowler, voce Personal and Real; and Sir George M‘K.enzie’s 
Observations on the act 1621. Answered, The father having settled his whole 
estate on his eldest son, it was but reasonable that he should secure his sister in 
a small and moderate tocher ; and seeing the boy is served heir to his father^ 
he can no more quarrel it than his father could have done. The Lords thought 
such voluntary and gratuitous deeds, granted in manifest derogation and preju- 
dice of the solemn pacta dotalia ,• (which are maxima; et uberrima fidti ,) are 
most unfavourable, and can never subsist against the relict, to exclude her life- 
rent ; so if he be served heir of line to his father, he cannot come against hi s 
deed ; but if he be only served heir of provision, or heir of the marriage, ' he, 
-as a creditor, can quarrel and impugn the same; and referred tp the Reporter 
to try* the matter of fact, or, if he w as yet minor, in which case, he might re- 
voke and reduce his service and retour as heir general. 

Fol. Die. v. 2. p. 21. Fountairihall, v. 2. p. 98. 


Dalrymple reports this case. 


,701. June 27, — Mr George Walker dispones to Thomas Walker, his son, 
and Elizabeth Beaton, then his future spouse, and to the heirs of the marriage, 
a tenement in Dunfermline, and ten acres of ground ; and Thomas is bound to 
infeft his future spouse in liferent, and the bairns in fee, in a tenement belong- 
ing to himself, worth 4000 merks, and provides the conquest during the mar- 
riage in the same manner. ' , 

' During the communing, and two days before signing the contract of mar- 
.rincre, Thomas grants a bond to his father, narrating the terms of the contract, 
and that, seeing his father might be necessitated to contract debt^for providing 


Digitized by 


Google 



Sect. 6 . PACTUM ILLICITUM. 9477 

his children, or otherwise, therefore, he obliged him, either to become cautioner 
for the sum of 1000 merks, or that it should be in the lather’s power to burden 
the said acres therewith. 

The father assigned this obligement to Katharine Walker, his daughter, for 
her provision, who thereupon pursues David Walker, as representing Thomas 
the granter, for payment of 1000 merks, with annualrents, at least declaring, 
that the said acres or conquest, during the marriage, are liable to be affected 
for payment thereof. 

It was alleged , That the bond being granted during the communing, and 
contrary to the terms of the contract, was reducible, as in fraudem tabularum 
nuptialium. 

The pursuer answered , The defender was heir-of line served and retour'ed to 
his father, and could not quarrel his deed whom he represents. 

It was replied , The defender is still minor, and his service as heir general 
was to his lesion ; because, he was heir of provision by his mother’s contract, 
and, as such, had interest to quarrel any deed done in fraud of the contract, 
cofttrary to the provisions thereof. 

The pursuer duplied , 1 mo, There was no fraud in granting -the obligement li- 
belled ; because, the defender’s grandfather having disponed his whole estate 
to his eldest son, leaving no fund for providing his other children, it was a 
just and reasonable act of administration, that the eldest son should grant, and 
his father accept, of a bond for securing younger children in a small sum, not 
exceeding ioro merks; 2 do. The defender succeeds tohis father, not only in 
the tenement and ten acres, specially provided in the contract to the heirs of 
the marriage, but likewise in a considerable conquest, whereof a condescen- 
dence is given ; and, therefore, the pursuer ought at least to affect the con- 
quest. ' 

The defender answered, 1 mo, An heir of provision is, indeed, liable to all" 
onerous or rational deeds of administration ; and if, after the contract, his fa- 
ther had fairly and' openly granted the bond libelled, it \ might have been con-' 
sidered as a just and reasonable act ; but the defender insists chiefly, on this 
ground, that the bond was a private latent paction betwixt the father- and the 
son, at the time of the contract, to burden the provisions in favour of the- heirs 
of the marriage, which, if sustained, might have been a foundation to enervate 
the contract : And it is of most dangerous consequence to give the least en- 
couragement to private transactions betwixt father and son; in prejudice of the 
wife and heirs of the marriage, whose friends rely upon- the faith of the public 
contract; 2 do, Albeit there be a more ample power to dispose of, or burden 
conquest, than of special sums or rights provided to heirs of a marriage ; yet, ■ 
in this case, the reason of reduction militates equally against both, viz. Liiat 
the bond was a private latent transaction, contrary to the public communing 
with the wife’s friends': Neither are sucli bonds reckoned altogether free up. n 
the husband’s part, because of the influence that, a father hath upon his son, \ 
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Nc 28. and that the father dispones his estate in the son’s contract of marriage, accord- 
ing to communing, and so hath it in his power to exact from his son privately 
what he pleases, against which the law most justly provides. 

“ The Lords reduced the defender’s father’s obligement, as in defraud of the 
contract, and that not only in so far as the same might affect the tenement 
and acres specially disponed, but also in so far as it might burden the con- 
quest ; and found the defender’s service, as heir of line, reducible on minority 
and lesion.” 

Dalrymplc, No 23. p. 28. 


No 29. 

In a contract 
of marriage, a 
father bound 
himself to pay 
a sum to his 
son and his 
wife in con- 
junct fee and 
liferent ; but, 
prior to the 
contract, he 
took, a dis- 
charge from 
his son, de- 
claring, that, ' 
though his fa- 
ther should be 
bound in the 
contract, yet 
the sum was 
never tQ be 
exacted. The 
discharge was 
reduced, as 
contra fiiem 
factor um nvp- 
iialium , 


1705. February 21. Grieve against John Thomson. 

By minute of contract of marriage betwixt John Thomson and. Margaret 
Grieve, John Thomson elder provides 500 raerks and certain tenements, and, 
John Thomson younger provides 1000 merks of his own to the future spouse in 
liferent, and to the children in fee ; and, by a contract of marriage posterior, 
these sums and tenements are provided in the same way. 

John Thomson younger dispones -all he had to his wife ; and, after his death, 
she charges John Thomson elder to pay the said sum of 500 merks : He sus- 
pends, and alleges , That his son, who was fiar in the sum, had discharged the 
same posterior to the minute; and because there was a contract to be extended, 
the discharge bears, that though his father should afterwards be bound in the 
contract, yet the sum was never to be exacted. 

It was answered. The discharge was null, as contra 'fid cm vaciorvm nuptia- 
lium, and fraudulent ; 2 do. The obligement in the contract was - r. teriorto the 
discharge, and introduced a new obligement, whatever the discharge might 
otherwise import. 

It was replied. The charger hath no interest in the sum, except for her life- 
rent, as to which, he will not obtrude the discharge ; but for the fee, her title 
is only as assignee by her husband, who was the fiar, and might freely dis- 
charge the same ; and both law and equity do favour the pursuer in exacting 
the same, because he was drawn to exorbitant terms for his son’s satisfaction, 
whom he saw to be a tender weakly person, not likely to survive the marriage 
long, as it happened ; he got but a small portion, which was to return, failing 
heirs of the marriage ; and she also impetrate from the husband a disposition 
of all he had, in prejudice of the suspender’s numerous family ; and the dis- 
charge does expressly declare, that the contract to be made shall not be effectual 
as to that sum. 

It was duplied. That, the circumstances of the contract , and any deed done 
in the charger’s favour, could all be justified, if needful; but the point of law 
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lies in this, that private deeds, contrary to solemn contracts of marriage, are No 
fraudulent contra bonos mores , and ought to receive no encouragement from 
any judicature ; and such discharges are prejudicial to the wife, not only for 
her liferent interest, but in so far as they cut off the fund of sustaining the 
married couple, and_educating the children ; and such unfair dealings could 
even be quarrelled by the granters of private discharges themselves, as being 
elicited at a time when children cannot debate nor contend with their parents, 
and ought not to be imposed upon-; and it is reasonable, and necessary, that 
all such underhand practices should be discouraged ; for who can be secure in 
matching their daughters, if private pactions can evacuate solemn contracts of 
marriage, upon the faith whereof matches are made, and settlements for main- 
tenance of the married persons and their issue ? 

. “ The Lords found the discharge null, not only as to the liferent, but_the 
fee, as being contra pacta dotalia, and fraudulent ; and did not proceed tb de- 
termine on the other point, viz. that the contract was posterior, being willing 
to discourage all such underhand transactions.” ' 

Fol. Die. v. 2. p. 21. Dalrymple , No 6i. p. 77. 

*** Fountainhall reports this case : 

1705. February 24. — John Thomson, merchant in Jedburgh, being to marry 
Margaret Grieve, in the contract of marriage the said John’s father dispones 
the fee of some houses tohim, and likewise becomes obliged to pay 500 merks ; • 
and both these are provided to the wife in liferent,, and her father engages for 
4C0 merks of tocher. Thomson’s father prevails with his son to give him a 
clandestine discharge of the 500 merks before the marriage, (.which.' subsisted 
little above a year ;) and Thomson being dissatisfied with his father’s impetrat- 
ing that discharge without any payment from him, he assigns the same 500 
merks to his wife, and gives her the fee of the houses, there being no children, 

(for which some called him a true John Thomson’s man ;).-and he dying, his 
relict pursued Thomson, her father-in-law, for payment of the 500 merks. 

He founded on his discharge from his son, and alleged , That he being of a ten- 
der and sickly constitution, his wife’s friends had so far imposed on him, as to > 
make him yield to the most extravagant conditions ; and he entreating his fa- - - 
ther to comply with them, offered freely to discharge his father of the 500 
merks, if he would but please his wife’s friends so far as to put it in the con- 
tract. Alleged , The taking the discharge was a manifest cheat put upon the 
wife and her father, who upon the faith of that obligement entered into the ‘ ' 
contract, which otherwise they would not have done ; and being contra Jidem 
tabularum nuptialium , it is a paction reprobated in law' ; and if such fraudulent 
private transactions were allowed, there w’ere no security by contracts of maV- 
riage, which are the most solemn deeds, and ought to be uberrimae Jidei ; for 
when parties think themselves secure by what provisions they see there, they can 
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No 29* be all frustrated and evacuated by private -discharges, contrary to that fidelity 
and trust amongst mankind, and the rule of law, that nemo debet ex proprio dolo 
Jucrari. Answered, The farthest this can be pleaded is, that her husband's 
discharge cannot prejudge her quoad the liferent of the said sum, which is all 
the interest she has in it 4 but as to the fee, the discharge must stand good, 
seeing she can pretend no sort, of damage, being not only liferentrix of all her 
husband’s means, but likewise made fiar of his houses, &c. so that nihil ei deest. 
And as to that brocard, Fidei pactorum dotalium non licet derogare ; Perezius 
ad tit C. De pact, convent, cites no expresp law for it, but refers to Annaeus 
Robertus, lib. 2. cap. 2. ; et Tuldenus eod. tit. Cod. founds its authority on the 
N consequence of sundry laws. The first is, /. 3. D, De extraord. cognit . which 

case the doctors extend and apply thus ; a bride’s father threatens the bride- 
groom, that he will not suffer his daughter to marry him, unless he remit him 
a part of the tocher, or the bridegroom’s father tells him, I will not consent, 
unless you discharge me of a part of my obligements, and he does both for 
.fear the marriage go back. The„other laws are, /. 7. D. De pact. dot. et l. 7. C. 
,De jure do*, from which they infer, when a good-father and a son-in-law make 
a paction derogatory to the pactions contained in the contrrct of marriage, 
which were given ad susttnenda onera matrimonii , tale pactum sponsee non con- 
sentient i prtrjudicare non potest. Some of the Lords thought the discharge was 
null, in so far as it prejudged her jus quesitum , viz. the liferent of the' sum pro- 
vided to her in the contract ; but the generality of the Lords thought the 
taking a gratuitous discharge in such a manner . was an act against common ho- 
nesty aud morality, and therefore reduced it simply et in to f o ; for if such 
pactions were anyway sustained, then none had security by any provisions 
made to them in contracts of marriage. 

December 1. — In the case mentioned 24th February 1705, betwixt Margaret 
Grieve and John Thomson, her father-in-law, the discharge he had taken from 
his son' her husband, being there reduced and annulled, as contra jidem tabula- 
rum nuptialium, he now founded on another receipt to infer compensation against 
her, whereby his son, in the journal account-book of the shop, acknowledged 
the receipt of L. 283 Scots from his father. Alleged, It was null, neither bear- 
ing writer’s name nor witnesses. Next, it was false, seeing his son, when a 
young boy, being his apprentice, had wrote his name up and down sundry 
pages of that book in a childish manner, and above one of these scribblings 
this receipt was filled up, as appeared by ocular inspection. Answered, They 
opponed the receipt, where the subscription appeared evidently to be the son’s 
hand-writ ; and that the'receipt was superinduced, was gratis dictum ; and that, 
in fortification of it, they could prove he had bought his son plenishing to that 
value, and delivered it to him, and thereon took his receipt for the sum ; and 
that, by the 9th act, Parliament 1669, holograph subscriptions in count-books 
y/eve probative for twenty years without witnesses. Replied, Though the sub- 
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scription might be his son’s, yet it was clear that it has been wrote by him at No 29. 

random, when a boy, and quite differs from his subscription to his contract of 
marriage, and other papers signed by him after he came to be a man ; and so ** 

being null,, cannot be adminiculate ; and this case falls not under the act of 
Parliament 1669, for that relates only to counts constituting and acknowledg- 
ing debts, but this is a receipt and discharge relative to no account. The Lords 
found the receipt founded on in this book not probative, and null ; and there- 
fore repelled the compensation, and found the letters qrderly proceeded, and > 
decerned him to pay all the expenses of the process, and the sr.i l Margaret’s 
damages, as as shall be given up in account, and as she shall verity upon oath ; 

And, in regard of his tampering to vitiate the count-book, they fined him i.r 
500 merks, and sent him to prison, there to lie till he paid the same, a; .i iiil 
he applied to the Lords for obtaining his liberation. And accordingly a war- 
rant for his commitment, bearing the cause, was signed in prcesentia , conform 
to the late act of Parliament for personal liberty in 1701. Forgery turning so 
barefaced and bold, the Lords thought it fit by such examples to •/.- courage it. 

Fountainball , v. 2. p. zjz. u 290. 

■*** This case is also reported by Forbes : 

1705. December 1. — Margaret Grieve as having right by assignation from 
the deceast John Thomson her husband to 500 merks, which John Thomson 
elder obliged himself in their contract of marriage to pay to the cedent and his 
heirs, charged her father-in-law for payment : Who suspended upon these rea- 
sons, 1 mo, The cedent had discharged the sum .betwixt the minute of the con- 
tract of marriage and the' extending of the contract itself ; 2 do, He offered to 
prove by the charger’s oath, that her husband and she had received household 
furniture and goods to the value of the sum charged for. The Lords repelled 
the first reason of suspension, and reduced the discharge granted betwixt the " 
minute and contract as contra Jidem tabularum nuptialium , et bonos mores. 

When the charger came to depone upon the second reason of suspension, the 
suspender past from her oath, and offered to prove the'allegeance scripto. And 
to that effect produced an account-book wherein there ,was a receipt of L. 286 
written by the suspender, and subscribed by his son. 

Alleged for the charger ; That the suspender had, falsely with his own hand* 
made up and superinduced that receipt to her > husband’s subscription, who, 
when apprentice to his father, bad, in a childish way, written his name in seve- 
ral places of that account-book, to try his hand. And, to fortify the suspicion 
of a fraudulent contrivance, urged the reasons followed : imo , The suspender 
deceitfully elicited the discharge reduced as contra bonos mores ; and sernel ma- 
ins, semper prasumitvr malus , especially in this case, where the first deed of 
fraud was designed to evacuate the same claim ; 2 do. It is inconceiveable why 
the suspender referred his allegeance to the charger’s oath, when he had 39 
Vot. XXIII. 5- T 
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No 29. cleara discharge ; but it seems he had not then filled up the receipt, or enter- 
ed io deep upon the contrivance ; 3 tie, There being but eight days interven- 
ing betwixt the discharge reduced, and the date of the posterior receipt quar- 
relled, it is not probable the suspender, who was so desirous, to pay nothirig, 
would so suddenly have made payment of the most part; or that having a re- 
ceipt upon real performance, he would have suffered his good name to be call- 
- ed in question for the first discharge, without supporting it by the production of 
the second ; 4 to, The husband’s subscription in the book produced, is disconform 
to his subscription in other writs in his manhood, and therefore has been writ 
by him when he was a boy ; 5/0, The subscription to the receipt appears to 
have been a childish scribbling ; for the subscriber’s name stands written after 
the same manner in 20 other parts of the book, which the suspender had in- 
dustriously blotted out, to conceal the congruity of these subscriptions with 
that of the receipt. It may also be observed, that to cover the scribbling un- 
der the subscription, there were several accounts pinned on. Lastly , There is 
no article of business marked in the said book after the year 1.697, except this 
receipt in the year 1703, and another in 1701, 

Answered for the suspender ; imo, It cannot be concluded that everything, 
that is contrary to the law of Scotland, is contra bonos morjrs ; nor can a person, 
who is no lawyer, be justly charged with malice, for not observing the niceties 
of the municipal law of his own country ; 2 do, The- reason why the suspender 
did first refer his ground of suspension to the charger’s oath, was to vindicate 
himself from her calumny by her own testimony; but afterwards : njg in- 
formed she would prevaricate in her deposition, he thought fit to resile, and 
prove his allegeance scripto ; and it is a most artificial and aosurd inference, 
that the suspender referred the cause to the charger’s oath before he contrived 
the receipt, and resiled after contriving ; 3 tio, It is true, the suspender at first 
thought- not himself obliged to pay the sum charged for after the first dis- 
charge ; but immediately after the marriage, be was told by intelligent persons 
upon what head it was quarrelled, and therefore took the now controverted re- 
ceipt from his son ; 4*0, As the charger’s husband was a man of a very uncon- 
stant head, so he was a man of a very unconstant hand, and varied his sub- 
scription frequently; and therefore nothing can be drawn from the disconformi- 
ty of his subscriptions ; 5*0, It is a caluminous glc-ss to assert that the father 
scored out the son’s name in the book to conceal the congruity of the subscrip- 
tions; since it is a. thousand times more probable, that the son was so cautious 
as to delete his own name for fear of superinduction, and that he would also 
have delete his subscription to. the receipt, had it not been a true deed of such 
a date ; as to the insinuation that some receipts were pinned upon that found-’ 
-ed on in the book, the better to cover the contrivance ; there is no more sense 
in it than to conclude that where several papers are tacked together, that which 
falls to be uppermost was so placed to hide the rest ; and no more could the; 
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suspender, if he were not an idiot, fancy, that the pinning of other papers up- .No 29. 
on ’the receipt in the book, might hide it, than the first or second leaf of 
a book could hide -the third ; Lastly, The reason why the suspender did not in- 
sert other business in that book, was to conceal from his younger children the 
transactions betwixt him and his eldest son. 

The Lords found the receipt in the book founded on null, and^ not probative, 
and therefore repelled the reason of suspension ; and decerned the suspender 
to pay all the expenses of the process, and the charger’s damages to be given 
up in an account by her upon oath ; and for his tampering to vitiate the ac- 
count-book, he was fined in 500 merks, and sent to prison till he paid it, and 
applied to the Lords for his liberation. 

Forbes , p. 48. 


1709. January 28. 

William M'Guffock. of Rusco, and his Lady, against David and James 
Blairs, Sons of the second marriage to Hugh M'Guffock, the said 

William’s Father. 

Hugh Blair, alias M'Guffock of Rusco, in his contract of marriage with 
Mrs Margaret Dumbar, daughter to Sir David Dumbar of Baldoon, his second 
Lady, provided her to a liferent annuity of L. j,ooo Scots, and the children of 
the marriage to 50,000 merks. Thereafter in anno 1695, in a contract of mar- 
riage betwixt William M'Guffock, his eldest son of the first marriage, and Mrs 
Elizabeth Stuart, daughter to the Laird of Ravenston, lie disponed the estate 
of Rusco in favours of William and the heirs-male of the marriage, with the 
burden of 45,000 merks of debt, and obliged himself to warrant the lands dis- 
poned to be worth 8,000 merks of yearly rent, and burdened his other estate 
with making the same good and effectual, in case the rent of the lands dispon- 
ed fell short. Hugh M'Guffock, after his eldest. son’s contract, before his marri- 
age, entered into a transaction with him; whereby the father gave him some .land 
and moveables not contained in the contract ; and the son obliged himself to pay 
all his father’s just and lawful debts, and discharged the obligement to make the 
lands disponed to him worth 8,000 merks yearly ; and the father, with consent of 
his son the bridegroom, disponed to David and James Blairs, two sons of the se- 
cond marriage under pupillarity at the time, some lands out of which the fa- 
ther stood obliged to make those disponed to the eldest son worth 8,000 merks 
of rent. William M'Guffock, now of Rusco, raised reduction of the disposi- 
tions to David and James Blairs, as granted contra fidem tabu! arum nuptialium. 

Answered fox the defenders; They were creditors by their mother’s contract 
of marriage in 50,000 merks, in prejudice of which provision the' father could 
do no voluntary gratuitous deed in favours of his eldest son of the first mani- 
age, but what not only they might quarrel upon the act of Parliament i5z r 

52 T 2 


No 30. 

A person dis- 
poned an- 
estate to his 
eldest son, in 
his son’s con- 
tract of mar- 
riage, war- 
ranting it to 
be worth a 
certain yearly 
value, and he 
burdened an- 
other estate 
with making 
the same 
good. Before 
the marriage, 
he took, a 
discharge 
from the son 
of this obli- 
gation. . In « 
reduction of 
the discharge 
against the 
father’s other 
representa- 
tives, to 
whom the se- 
parate estate 
was disponed* 
the pursuer’s 
estate falling 
short of the 
rent at which 
it was war- 
ranted, the 
Lords reduc- 
ed the dis- 
charge as 
a 'itt it fiifm. 
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NO 30. hut did subject him, who was alioqui successurus passive , to the payment of 
their previous debt ; for, by our law and practique, a disposition of heritage to 
an eldest son even in his contract of marriage is reckoned praceptio bareditatis , 
and infers the passive title of successor titulo lucrativo post contraetum debitum ; 
seeing, though such a contract of marriage be onerous quoad the wife’s liferent, 
it is lucrative and for love and favour, in so far as concerns the eldest son. 
Stair, Book 3. Title 7. § 3. 2 do, Though any deed in favours of the father 

might be reduced as contra fidem tabularum nuptialium, the deeds quarrel- 
led must stand ; because, made to the defenders who had no accession to the 
fraud, which is personal in the father, and no vitium reale. A ground of re- 
duction upon fraud cannot militate against innocent third parties acquiring for 
onerous causes, J uly 1 6th 1672, Duff contra Fowler, voce Personal and Real • and 
the defenders (who were noways partakers of their father’s fraud, yea by reason 
of their non-age, incapable to know any thing of the transaction) have the dis- 
positions in implement of the provision in their mother’s contract of marriage, 
which is a most onerous cause. 

Replied for the pursuers ; It is irregular and incongrous in hoc statu, to argue 
concerning the pursuer’s being liable personally for the debt claimed by the de- 
fenders,; because, the present question is not about the cause of the deed for 
which the defenders may pursue as accords, but the reduction of the deed itself 
made fraudulently contra fidem tabularum nuptialium, which was reducible in 
his father’s lifetime, when the pursuer could neither really, nor by fiction be 
his heir ; ‘ Et quod ab initio non valuit, tractu temporis non convalescit.’ ido 
v Albeit the defenders are not presumed to have been conscious of their father’s 
1 deed in their eldest brother’s contract of marriage ; his knowledge and deed are* 

to be reputed theirs, who were pupils under his legal administration ; because, 
Nemo debet ex alieno dolo lucrari. And albeit a tutor’s fraud cannot be a ground 
to take from his pupil what is already his property ; yet ‘ Dolos tutoris nocet 
‘ pupillo in eo riegotio in quo jus acquirit pupillo, L. 10. § 5. D. Qua: in frau- 
‘ dem creditorum.’ By the same analogy of law, the oath of a wife praposita 
negotiis. proves against and prejudiceth her husband, December 7th 1675, Dal- 
ling contra M‘Kenzie, No 212. p. 6005. Yea, Paton contra Paton, No -26. 
P- 9475 ’ > k bein S communed at a contract of marriage, that the son should 
nor be subject to debts or children’s provisions, the Lords reduced a bond 
taken from him betwixt the contract and marriage by the father, in favours of 
creditors or other children, as depending upon the father’s deed, contra fidem 
tabularum nuptialium. So that there is an evident distinction betwixt directly 
acquiring to a tiiird party, by one who in ipso negotio is in mala fide ; and a third 
party’s purchasing bona fide for an onerous cause,' from a person, what he mala- 
fide had formerly acquired to himself. 

Duplied for the defenders ; The right to them for onerous causes cannot be 
taken from them by the fraud of their administrator in law, who was debtor 
in the very deed, and obliged to implement their mother’s contract; which. is 
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not like a fraudulent deed done by a tutor in favours of his pupil, to whom he 
was not debtor. And the decision. Paton contra Paton is- not to the purpose, 
for there the bond was taken by the father from his son without a preceding 
onerous cause. 

Triplied for the pursuers ; A tutor who is debtor to his pupil, acquiring to 
him fraudulently in satisfaction of that debt, puts his pupil in a worse case, 
than if the tutor were not debtor; because, a tutor who is debtor is under 
stronger temptation to do so, than one who is disinterested ; and a tutor bank- 
rupt cannot by partiality prefer his pupil to other creditors. A tutor who is 
also debtor to his pupil, duplicem personam gerit , et ego non sum ego; and though 
he cannot authorise his pupil in rem suam, yet when he qua debtor mala fide 
dispones to his pupil, perinde est, as if he did mala fide acquire from another for 
his pupil, which acquisition would be reducible upon the tutor’s fraud.. - 

The Lords repelled the defence, that the disposition in favours of the chil- 
dren of the second marriage, was made by the father with the pursuer’s con- 
sent, for an anterior onerous cause in their mother’s contract of marriage, in so 
far as would extend to the sums provided by the said contract ; in respect of 
the obligement in the pursuer’s contract of marriage, to make up the estate 
disponed to be worth 8,ooc merks of yearly rent out of the father’s other lands 
and estate; and therefore sustained the reason of reduction. 

Fol. Die. v. 2. p. 21. Forbes, p. 313, 


1716. July 20. Gordons against Sir William Gordon of Lesmore. 

Duff of Drummuire having contracted his daughter with the eldest son of 
Sir James Gordon'of Lesmore, the whole estate of Lesmore, without reserving 
any thing, saving a yearly aliment to Sir James, was disponed in the contract 
and Drummuire paid a suitable tocher ; but the day before the marriage, there* 
was a private paper granted by the son to-his father Sir James, wherein he ob- 
liges himself to grant bonds of provision to his younger brethren and sisters 
for such a sum of money as his said father should think fit to bestow upon them, 
payable at what terms the father should determine. The son' having died 
without making these bonds. Sir James himself, in supplement thereof, granted 
bonds of provision to his said younger children : And now Sir William the 
grandchild, being pursued upon the said bonds, repeats, a reduction upon this 
head, that they were gtanted ‘ contra fidem tabularum iiuptialium et pacta do- 
* talia,’ both in relation to Drummuire the father, who paid the tocher and 
Sir William the heir of the marriage. 

Answered for the pursuer ; That the obligement granted by the son is no- 
ways derogatory to the contract, it not being provided in the contract,’ that the 
estate shall not be burdened with the children’s provisions ; for, though it be 
not expressed that it shall be, yet there is a great difference betwixt doing 
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deed whereof there is no mention in the contract ; for, had it contained an ex- 
press clause burdening the father with the children’s provisions or the like, then 
the latent obligation had been indeed contra fidem ; for that imports contrary 
to what is pactioned ; but here there is no such provision : And therefore, ido. 
As a consequence of this, where father and son are not expressly tied up by the 
contract, they may do rational deeds ; and it is a very rational deed to provide 
younger children ; nay, it was debitum natures upon the father, and consequent- 
ly upon his son and heir, praci pirns hetreditatem by the contract ; and since 
Drummuire knew there were younger children infamilia , and unprovided, he 
could not think but that the father and son might, notwithstanding of the con- 
tract, reasonably provide for them ; and what is rational cannot be said to be 
fraudulent. 

Replied for Sir William Gordon ; That the marriage-settlemerit being fairly 
stipulated, and it being therein agreed, that the lands enumerated should be 
disponed, without any other reservation than the" father’s aliment ; and the 
tocher being accordingly paid ; therefore, as Drummuire could elicit no deed from 
his apparent goodson, prejudicial to the contract, no more could Lesmore the 
lather : 2do, Here Lesmore younger was plainly concussed, the paper in ques- 
tion being elicit before signing the contract, for he was thereby put under a 
force either to go into any terms his father should propose, or suffer the marriage 
to be deserted : 3 tio, The paper was subscribed without the presence or know- 
ledge of Drummuire, or any of his friends. 

To the second , replied ; That though it was reasonable Sir James should pro- 
vide his younger children, yet, in common honesty, these provisions ought to 
have been propaled at communing about the marriage : Thus Voet, speaking 
of pacta dotalia, and clandestine frauds which may be used in prejudice there- 
of, says, ‘ Non enim fraudibus hisce, quibus mortales etiam prudentissimi capi, 
‘ decipi, ac circumveniri, facile possent, indulgendum est and Green wegen, 
ad l. 4 . C. De dot. promise, putting the case betwixt public and private, marri- 
ages, says, ‘ Ita et clandestina, quae, insciis propinquis, aut altera parte super 
‘ dotibus et donariis, adversus publicos contractus ineuntur, pacta, nostris, et 
‘ aliorum, moribus adeo impr bantur, ut publicis tabulis standum sit, et secreta 
‘ pactio paciscentibus non suftragetur And thp Lords’ decisions do here agree. 
Thus, 29th Nov. 1626, Scot against Scot, voce Provision to Heirs and Children; 
and Paton against Paton, No 26. p. 9475. the present case is almost decided in 
terminis : And Margaret Grieve against John Thomson, No 29. p. 9478. the 
Lords reduced a dischage, granted by a bride/ room to his father, of a sum he 
had engaged for in the contract, as being contra JUerrl tabularum nuptialium : 
So thaf the very keeping up of the said debts, or exacting an obligation of the 
above nature to grant provisions tc, the younger children, where there was no 
other fund for their payment than the estate disponed, was an express violation 
of the contract. 
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“ The Lords sustained the reason, that the bond by the defender’s father was 
granted contra fidefti Jtactoriim nuptialium, and reduced that bond.” 

Act. Sir IV. Pringle. Alt. Horn. Clerk, M‘K:nzir, 

Fol. Die. v. 2. p. 22. Bruce, v. 2. No 20. p. 24. 

Lord Karnes account of this case is that given on the margin, which 
does not accord with. Bruce’s report. See Appendix. 

1716. November 22.' 

The Viscount of Arbuthnot against Morison of Prestongrange. 

By contract of marriage betwixt the Viscount of Arbuthnot and Preston- 
grange’s daughter, Prestongrange is bound to pay a portion of 50,000 merks ; 
but there being a declaration and obligement granted by the Viscount of Ar- 
buthnot; the dav immediately before the contract of marriage, narrating, ‘ That 
4 he was resolved to marry the young Lady, and to enter into a contract, in 
4 which there was to be a portion of 50,000 merks provided to him ; and that 
4 he was to give a jointure suitable to his circumstances, and the marriage-por- 
4 tion ; but that he was sensible - that Prestongrange would be at great, charge 
4 by the marriage ; and that seeing hisTriends would have 50,000 merks to be 
4 insert in the contract, (albeit Prestongrange had refused to give more than 
4 40,000 merks) it was hi6 earnest desire to Prestongrange, that 50,000 merks 
4 should be insert in the contract ; but that he obliged himself, upon his ho- 
4 nour, to discharge ic,ooo merks thereof,’ 8tc. 

The Viscount designing to claim the full 50,000 merks, pursues a reduction 
• of the declaration and obligement, as being elicit from him in his minority, 
without the consent or knowledge of his honourable friends, who were treating 
for him j and to his lesioD, in as far as he gave provisions suitable to the por- 
tion, fifty chalders of victual to the Lady in liferent, artd if there were but one 
daughter of the marriage, the Lady’s portion of 50,000 merks to that daughter, 
and proportionally more, if two or more daughters ; and the portion of the one' 
daughter is expressed in the contract thus, 44 To her the mother’s portion un- 
derwritten Which was a manifest lesion, reflection and affront upon the Vis- 
count’s friends, who were drawn in to be witnesses to a contract in the lowest 
terms to which they would acquiesce, and yet that contract to be made inef- 
fectual by private inffuence~upon a minor. 2 do. The said obligement was con- 
tra pacta dotalia , which is reprobated by the law of this and most nations ; as is 
observed by Voet in his commentary upon the title, De pactis dotalibus, and 
Gronvegan ad 1 . 4. C. De dotis promissione, and Pereiius on the title, De pac- 
tis conventis tarn super dote, &c. And thus it was decided in the Parliament 
of Paris, as is observed by Annaeus Robertus, Rerum judicatarum, 1 . x. cap. 2. 
where he has the pleading at length, agreeing almost in terminis with the pre- 
sent case, being a discharge elicited from the bridegroom of a part that was stipu- - 
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No 32. lated nomine doth; and the like also found with us, 1st December 1705, Grieve. 
contra Thomson, No 29. p. 9478. 

It was answered for Prestongrange ; The reasons of reduction are not rele- 
vant. It is true, the pursuer was minor, but he had no curators, and was ma- 

- jorennitati proximus , and was not lesed, because the portion was competent, and 
it was in his own power to accept the sum offered, in which he needed not the 
consent of his friends ; for it was but a point of respect to them, that he chose 
rather to deal with-Prestongrange privately, than to make any public struggle. 
2 do, Whatever might be said, if Prestorigrange had elicited a bond, declaration 

' or obligement from the Viscount, by proposing the expedient to him, yet the 
paper bears, and is matter of fact, ‘ That Prestongrange was prevailed with, at 
‘ the Viscount’s desire, to satisfy the friends in the, public contract.’ And if 
he were overtaken, he would be the person ensnared, and not the Viscount, 
Et minoribus deccptis non decipientibus jura subveniunt ; and if need be, what 
is affirmed in the Viscount’s declaration is offered to be proved, viz. ‘ That the 
• defender refused a greater portion than 40,000 merks, and that he agreed to 
‘ insert 50,000 merks in the contract, and accepted of the Viscount’s oblige- 
‘ ment at his own desire.’ 

And as to the lesion, by giving greater provision to the Lady and daughters; 
these are but casual and accidental lesions, which may or may not happen, and 
restitutions in integrum go not beyond the lesion ; so that at worst the 10, coo 
merks could only be subjected to make up that liferent, in the event that the 
Lady should survive, or that there were only daughters of the marriage. 

And as to the other reason of reduction, That the declaration was contra 
pacta dot alia, and the several decisions and citations on that subject ; it is an- 
swered, None of these will quadrate to this particular case; for. here there "is 

- nobody concerned in the present question, but the pursuer and defender, who 
' came to an agreement in the terms of the pursuer’s declaration and obligement 

at the time of the treaty, and that paper is a part of the bargain, and qualifies 
the contract ab initio ; but where contracts are completed, or minutes of con- 
tract, and afterwards altered, either before the public contract, in the case of 
, minutes, or after, and before marriage ; such deeds are justly reducible, as con- 
tra pacta dotalia ; but where the deed is before the contract expressing the 
terms on which the contract is extended, and what is truly communed .and de- 
signed, it qualifies the contract as a back-bond doth a bond. And the apply- 
ing of that rule, will answer any practick that can be founded upon in our law. 
And as to the foreign authors, what they say has a special relation to their mu- 
nicipal customs; neither doth our law quadrate with the civil law, in what re- 
lateth to portions whereof the property remains with the wife. . 

It was replied ; That contracts of marriage are the most solemn contracts, in 
which the greatest sincerity and integrity are required, and the least enormity is 
by consequence redressed without mitigation. It was indeed in the Viscount’s 
power to marry without his friends, and without a portion too, if he would ; 
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but then the marriage ought to have been publicly in that method, as by him- 
self, they not concurring ; but seeing the pursuer had that respect for his 
friends, that he would not disoblige, or deal without them, and that they would 
not comply and concur in other terms than those of the contract ; fair dealing 
would have required, that the defender should have complied with the friends, 
or openly refused ; and then the Viscount was to .hear their advice, and either 
to reject them, and marry without their concurrence ; or comply with them, 
and break the marriage. But to deal privily without their advice, was unfair ; 
and yet more so, in as far as the highest conditions for the Lady and daughters 
of the marriage, were obtained suitable to the portion of the contract, as the 
Viscount’s declaration expressly bears, and whereby there was a manifest lesion 
to the minor. And though, in some cases, reductions upon lesion are restrict- 
ed to the true damage ; yet in others, not ; and the just punishment of clan- 
destine dealing in a treaty of marriage, to the minor’s lesion, ought to annul 
the deed in toto, upon both the reasons of reduction. 

“ The Lords repelled the defence, and reduced.” 

Fol. Die. v. 2. p. 22. Rem. Dec. v. 1. No 1. p. i«. 


1718. February 8. Pollock against Campbell of Calder. 

Sir Hugh Campbell of Calder, in his son Sir Alexander’s marriage articles, 
became bound to provide his estate to his son and the heirs-male of the mar- 
riage “ free of all charge and burden having reserved no power to provide 
younger children. He, at the same time, privately elicited from his son a pro- 
mise to grant him a faculty of burdening the estate with L. 2000 Sterling to 
his younger children ; which promise, Sir Alexander fulfilled about two years 
after the marriage, upon the narrative of the said promise, and that the marriage 
articles had been entered into in compliance with the bride’s friends and law- 
yers, that there might be no stop of the marriage. Sir Hugh ha\ ing exercised 
this faculty granted him by his son; in a pursuit against the heirs of the mar- 
riage, for payment of this sum, the Lords found, that the particular commun- 
ing betwixt Sir Hugh and Sir Alexander before the marriage was in franiem 
pactorum nuptia'.ium ; and seeing the bond was granted by Sir Alexander, t.'i mtrh 
posterior to the marriage, on the narrative of the said prior communing, a ij 
that the marriage articles were only made and granted by Sir Hugh in com- 
pliance with the bride and her friends ; therefore, that the said bond was not 
binding on the heir-male of the marriage. See Appendix. 

FT. Die. v. 2. p. 21. 

Vol. XXIII. 52 U 
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1739'. December 19. Russel against Gordon'. 

By contract of marriage between John Gordon, son of Robert Gordon of 
Halhcad, merchant at Boulogne, with consent of his father, and Annie Bond- 
ler, with consent of Thomas.Bondler of London, her father, signed at Boulogne 
and London in January 1729, Robert Gordon, in consideration of the mar- 
riage and tocher agreed to be paid, became bound “ to resign his estate in Scot- 
land therein mentioned, in favour of his said son in liferent, and the heirs-male 
of the marriage in fee, and to the bride for her liferent therein mentioned ; and 
became bound to free the said estate of all incumbrances.” 

The day after the solemnization of the marriage at London, John the hus- 
band, on the narrative of the said contract of marriage, whereby his father 
had become bound to resign his whole estate, and that it was just his brothers 
and sisters, the other children of the said Robert, should be competently pro- 
vided, became bound within a year after his father’s death, to pay the sum of 
L. 20,000 Scots to the four younger children of the said Robert, in such pro- 
portions as he should appoint. 

In the action at the instance of one of the younger children for her propor- 
tion of the said sum, it having been made appear by the letters of Robert Gor- 
don sent along with the said contract of marriage to his correspondent at Lon- 
don, that he had directed him not to deliver up the contract, till his son 
should grant the foresaid obligation, cautioning him to say nothing of it to Mr 
Bondler, the Lords. “ found that the said bond was contra Jidem tabularum nvp- 
tialium, and therefore is of no effect during the subsistence of the marriage be- 
tween John Gordon and Amie Bondler, or the existence of children of the said 
marriage.” 

The circumstance of the bond’s being dated after the marriage was not re- 
garded, as it was granted so de recently and that Robert having discharged the 
giving up the contract till his son had agreed to his proposal, he was supposed 
to have engaged to grant the bond before the correspondent had given up the 
contract ; and as to the legal effect of pacta contra fidem tabularum nuptialium , 
or relevancy of the objection, though it was urged for the pursuer that it could 
in this case neither lie to the wife nor children, whose respective interests of 
liferent and succession to the estate were absolutely secured, so it could not lie 
to the husband the defender, against his own voluntary deed; yet the Lords 
found as above.. 

They considered the objection to lie not only to the wife and children, but 
to the granter himself; otherwise the effect of voiding such pactions would be 
eluded : That every one must be sensible that the father of the bride would as 
little have agreed to his daughter’s marriage, if, by a restriction of, or burden 
on the settlement made by the father of the bridegroom, his fund for subsist- 
ing his family was lessened during the subsistence of the marriage, as lie would 
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have done had his daughter’s liferent or the childrens provisions been to be 
thereby affected. It was indeed said, that it might be a question, Whether 
such a deed would be effectual against the husband himself, should the mar- 
riage dissolve by the death of the wife without children ? But as that was not 
the case at present, there was no occasion to give judgment upon it; mean 
time, with respect to that point, a distinction may seem not improper, that if 
it was an imposition by the father upon his son, who being once engaged in af- 
fection to the bride, would rather comply with any terms than be disappointed 
of the marriage, even the son might in that case reduce ,as he might on any 
other ground of concussion ; but if the case should appear to be not a concus- 
sion upon the son, but which often happens, a fraudulent contrivance between 
father and son, to deceive the bride and her friends, the case might receive a 
different consideration. 

N. B. There is a petition against this interlocutor not advised ; but as it is 
only laid upon the point of fact, without controverting the relevancy, this is a 
judgment on the point of law. 

Fol. iiic. v. 2. p. 22. Kilkerran , (Pactum Illicitum.) No 1. p. 361. 


1740. December 23. Lundin against Law. 

Found, That the exception against a deed as contra fidem tabularum nuptia- 
lium was perpetual, and therefore competent even after the lapse of forty years, 
where the prescription of the claim itself had been interrupted by minority. 

Fol. Die. v. 4 . p. 30. Kilkerran , (Pactum Illicitum.) No 2. p. 363. 


SECT. VII. 

Pactum super bareditate viventis . 


1630. July 6. Aikenhead against Botiiwell. 

The Lords found it not unlawful to Mr James Aikenhead to sell to his bro- 
ther, Mr Adam Bothwell, all the gear that his wife should happen to fall by 
the decease of Adam Bothw r ell her father, nothwithstanding of the civil law 
alleged quod pactum sit illicitum de successione viventis. 

Fol. Die. v . 2 . p 23. Auchinleik , MS. p. 21. 

52 V 2 


Digitized by 


Google 


No 34. 


No 35. 


No 36. 



949 * 


PACTUM ILLICITUM. 


Sect. 7. 


No 36. 


No 37. 

A disposition 
by a remoter 
heir, convey- 
ing to the 
disponee his 
hope of suc- 
cession to an 
estate, when 
the nearest 
heir was yet, 
arid ma ty 
years there- 
after, alive, 
w is sustained, 
though it was 
alirg^d f o be 
factum corvi- 
tiurn dt hjertii - 
tuU vivcuttu 


*** Durie reports this case : 

Adam Bothwell being obliged, in the contract of marriage betwixt Mr 
James Aikenhead and his daughter, to make her a bairn of his house at the 
time of his decease, diverse years after there is a contract made betwixt the 
eldest son of the said Adam Bothwell, brother-in-law to the said Mr James, and 
the said Mr James, whereby the said Mr James dispones that clause of the said 
contract, and all benefit which he might have thereby, or by the decease of 
his said father-in-law, to his said good-brother, who is obliged therefore, by his 
particular bond, to pay Mr James 8000 merks, at the first term after his father’s 
decease ; which bond being desired to be reduced at the instance of the said 
Adam Bothwell’s son, upon this reason, because it was pactum contra bonus 
mores factum super hxreditate viven’is , which is forbidden in law, for thereby 
the good-son sells his partage of the goods, which he may succeed <0, or fall to 
him, by bis father-in-law’s decease : This reason was not sustianed, but an ab- 
solvitor was given therefrom, because the civil law in this case (albeit also it 
receive diverse constructions and limitations, as if such pactions be made, con- 
sentiente eo, de cujus liareditate paciscuntur, tunc pacta sic facta tenent, and sun- 
dry others) has no place, according to the laws of Scotland, as in tailzies and 
renunciations of the bairns’ part of gear, and others ; and this was a disposition 
of that which was provided by the father-in-law to his good-son, in his con- 
tract of marriage, which might be in law disponed upon by him, in whose 
favours it was conceived. 

Act. Advocmtus US Mow at. Alt. Nicolson & Stuart. Clerk, Gilson. 

Duric, p. 525. 


1708. July 15. Ragg against Brown. 

John Williamson, sheriff-clerk of Perth, and his posterity, being deceased, 
Alexander Ragg, whipmaker in London, being the said Williamson’s sister's 
son, takes brieves out of the Chancery for serving himself heir to his uncle in 
the lands of Barnhill, and a house in Perth. Isobel Brown, relict of Borth- 
wick of Hadside, alleging, she is descended of the said John’s uncle’s daughter, 
raises advocation of Ragg’s brieves, on this reason, that though your rehi- 
tion seem nearer than mine, yet I must be preferred, because I offer to prove, 
that Ragg, your father, being one of Oliver Cromwell’s soldiers here in Scot- 
land, during the usurpation, pretended to marry Margaret Williamson, sister 
to the said John, of which you w^as born, and yet had a wife then living in 
England, and was censured for taking two wives in one of their military judi- 
catures they had at that time, and so you being an adulterous bastard, I, as 
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next in blood, have raised advocation of your service, and taken out brieves No 37. 
for myself; and the witnesses to prove his being then married, being very old, 
as this affair is in re antiqua, she craved the witnesses might be examined to lie 
in retentis, till the declarator came in by the course of the roll. Answered , 

This allegeance of bastardy, in having two wives at one time, is a mere dream 
and chimera, and can never be proven ; but, on the contrary, Ragg offers to 
prove, by the whole neighbourhood of Perth, that his father and mother coha- 
bited together as man and wife during their whole lifetime, and were habit 
and repute such, and never any question nor controversy moved about it ; and 
craved a commission for examining the witnesses thereupon.-- — The Lords 
advocated Ragg’s service to their macers, of consent of both parties, and named 
two of their own number for assessors, to assist them in any objections that 
should be made, why neither of the services should proceed till the probation 
of bastardy on the one side, and of cohabitation as man and wife on the other, 
were taken. 

1708. July 29. — In the cause, Ragg contra Brown, mentioned supra 15th 
July 1708, it was objected against Ragg’s service, that without a procuratory 
no man living without the kingdom, as he did, could be served ; and as to the 
procuratory produced, it was null, being a disposition made by Ragg to David 
Smith, Methven’s brother, in 1 700, now eight years ago, conveying to him 
his hope of succession to Clerk Williamson’s estate, when the nearer heirs were 
yet, and for many years thereafter, in life ; which is the pactum corvinum de 
luereditate viventis reprobated by the Roman law, as inducing votum captandee 
mortis alienee ; and it was contra bonus mores to dispose on her succession who 
lived seven years after that disposition, containing a procuratory to serve him 
heir to her whenever the succession should devolve and exist; and whatever an 
apparent heir may do, yet a remote presumptive heir cannot till their right 
exist. And now, after so long time, it may rationally be presumed, that lie 
is dead, in which case his property is dead with him. Answered, That the 
Romans, a jealous people, much given to poisoning, did restrict such bargain- 
ings, but our law has repudiated these niceties, and sustained such pactions, as 
Durie observes, Clh July 1630, Aikenhead contra Bothwell, No 36. p. 9491.; 
and a mandate to be executed post mend ant is mortem subsists, 1 8 th January 
1678, Gray contra Lady Ballegernoe, voce Tutor and Pupil ; and friends may be 
empowered to divide an estate among children, and take it from orre to another, 
as was sustained in the Laird of Dundas’s case; and, by the 113th act Pari. 9. 

Jas I. no exception is received against the breif of mortanccsty ; and nothing 
hinders a person having no present right to resign and dispone what he has re- 
motely in s['C, and the supuvonient title will accrcsce to the receiver. And 
so, by the same rule, a conditional procuratory may be granted, to take effect 
when his right exists ; and the ugh it be some years ago, yet still prasUhiUttr 


Digitized by v^ooQle 



Ko 37. 


No 38. 


No 39. 

Found thit 
the deposita- 
ry of a bond, 
could not pro. 
pone compen- 
sation, upon a 
bond for ali- 
ment, which, 
while in the 
knowledge of 
the debt in 
the bond en- 
trusted to 
him, he had 
taken in con- 
travention of 
it. 


9494 PACTUM ILLICITUM. Sect. *. 

vivere, unless they offer to prove dead.— The Lords sustained the procuratory 
as sufficient to carry on Ragg’s service. 

Fol. Die. v. 2. p. 23. Fountainhall, v. 2. p. 453, & 459. 


Forbes’s report of this case is No 23. p. 5260. voce Heir Apparent. 


1 746. July 9. 


Wright and Ritchie against Murray. 


The liferent of a subject being left to a woman, with a power to her of dis- 
posing of the subject, at her death, to any of certain persons named, she desired 
one of the nominees to get a disposition drawn in his own favour ; but stipu- 
lated, that her husband should have the liferent. The nominee agreed with 
the husband to give him a certain sum in lieu of the liferent, and took the dis- 
position simply to himself. A reduction of the disposition being brought by 
the other nominees contra bonos mores, the Lords repelled the reason of reduc- 
tion. 

Ftl. Die. v. 4. p. 30. D. Falconer. 


* # * This case is No 50. p. 4952. voce Fraud. 


SECT. VHI. 

Contravention of a deed by collusion of the depositary. 


1724. January 28. 

Elizabeth Lauder against Katharine Brown, and her Husband. 

The Representatives of William Brown were pursued by Elizabeth Lauder, 
as executrix confirmed qua nearest of kin to Mary Seton, for payment of a 
bond for 500 merks, granted by William to the said Mary, dated 23d of 

. March 1 706. 

In this bond it was expressly provided, ‘ That the said Mary Seton should 
t not have it in her power to uplift or assign the foresaid sum, or to contract 
« debt, or do any other fact or deed that might affect the same, without con- 
‘ sent of David Forrest and William Lauder,’ &c. And for Mary Seton’s fur- 
ther security, the bond was depositated in the hands of the said David Forrest. 

The defence proponed was compensation, founded on a bond for L. 450 
Scots, granted by Mary Seton to the said Forrest, and by him assigned to the 
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defenders ; which bond bore in its narrative to be for aliment furnished to the 
said Mary Seton by Forrest and his mother, for several years preceding 1691. 

It was answered for the pursuer, That since Forrest was in the knowledge of 
the qualities in Brown’s bond, and was entrusted with it for Seton’s behoof, 
neither did he pretend any claim of aliment at the time of granting it, the 
compensing bond was an undue imposition on Mary Seton, and could not be 
regarded. 

The Lords found, that -the bond bearing the qualities therein mentioned, 
the depositary could not take a bond in contravention thereof for aliment pre- 
ceding the bond. 

* 

Reporter, Lord Cullen. Act. Ja. Bos well. Alt. Ad. Watt. Clerk, Gibson. 

Fol. Die. v. 4.I p. 24. Edgar, p. 9. 


SECT. IX. 

Members of the College of Justice buying pleas . — Paction de quota litis. 


Colt against Cunningham. 

An advocate may buy land, although the matter be depending by process, 
notwithstanding of the act of Parliament upon that subject ; because, by the 
act, it is found, that the contravener hereof shall tyne his office and privilege, 
but not his action. (See act 220. Pari 14. James VI. 1594-) 

Fol. Dic. v. 2 . p. 24. MS. Cases at the end of Pitmeddens copy, o/Cohil. 


1611. June 5. Cunningham against Maxwell. 

An advocate having bought land to be holden of the King; and perceiving 
a cause of reduction of a comprising of the said land, will not be excluded 
from his action, upon allegeance upon the act of Parliament, that it is not leisom 
to Advocates, or Members of Session, to buy lands depending in plea, and, if 
they do the contrary, they shall tyne. their place, office, and privilege ; but 
their actions will proceed, hut prejudice to any party having interest to seek 
his deprivation, according to the act of Parliament. 

Fol. Die. v. 2. p. 24. Haddington, MS. No 2 x$6. 
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1625. July 6 . Mowat against M'Lellan. 

In an action of spuilziation of six kine, pursued by James Mowat, writer, 
against M’Lellan, it was alleged , That he cannot be heard to pursue that action, 
being a Member of the Session, and being pursued only by him as assignee 
made by that person, from whom the kine were alleged to have been spuilzied, 
and so not competent to have been pursued by a Member of the Session, being 
a bought plea, conform to the act of Parliament ; the Lords sustained this 
action at the assignee’s instance, notwithstanding of the allegeance, and act of 
Parliament, in respect that there was never any action intented upon that 
spuilzie at the cedent’s ow r n instance ; and that the pursuer was not made 
assignee to an action, but to the deed of spuilziation. 

Fol. Die. v. 2. p. 23. Durie, p. 174. 


2635. July 30. Richardson against Sinclair. 

A declarator being only executed, but never called, nor any process de- 
duced thereupon, the Lords found, that the buying of the right in question, by 
a Member of the College of Justice, was not buying of a litigious right, which 
came under the compass of the act of Parliament. 

Fol. Die. v. 2. p. 23. Durie. 

This case is No 34. p. 3210. voce Death-bed. 


1675. February 24. Hume against Nisbet. 

Katharine Hume, apparent heir to John Hume in the lands of Shefield, 
being in hazard to enter heir to him, did employ Mr Archibald Nisbet, writer 
to purchase an assignation of a sum due by her brother to Mr Janies Keith 
which he procured for 5C0 merks, the sum principal and annual extending 
above 6coo merks, whereupon he adjudged from her the lands of Shefield, and 
obtained decreet for the bygone duties thereof, intromitted with by Mr Alex- 
ander Hume, and thereupon apprised his estate, and was infeft in both ; and 
after all, he gave a back-bond in favours of the said Katharine, to denude him- 
self in her favours, being satisfied of the 500 merks he paid to Mr James Keith 
and of 500 merks he expended in the process and infeftments, and retaining 
to himself a fourth part thereof. Being charged on this bond, he gave in a 
bill of suspension, whereupon the cause was appointed to be discussed ; and 
alleged that he could not denude till he was satisfied, conform to the back- 
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bond. The charger answered, That she was content to pay what he had de- 
barred, and a gratification for his pains at the sight of the Lords ; but alleged, 
that the detention of the fourth part is not allowable, being pactum de quota 
litis , which is not allowable to advocates, agents, writers, & c. who are prohibit 
to buy any pleas. It was replied, imo , That paettm de quota litis was only 
reprobated in the case of advocates, ne detur causa calumniandi, as the law bear- 
eth, which quadrateth not with writers ; 2 do, Acquiring pleas or pactions there- 
anent are only rejected when done lite pendente , for here lit erat sopita by sen- 
tences before the back-bond was granted ; and the charger having no means of 
her own, and all being done upon the peril and hazard of the suspender, she 
hath neither ground of complaint in law nor equity. 

The Lords found, that the plea being ended before the back-bond, the 
retaining of a fourth part was allowable. 

1675. July 23. — Mr Archibald Nisbet having charged Margaret Hume upon 
a bond of 500 merks, she suspends, on this reason, that it appears by the bond, 
that Mr Archibald being intrusted to adjudge or apprise the estate competent 
to the suspender, as apparent heir to her brother ; that, upon that considera- 
tion, she was obliged to pay him 500 merks, and he had right to retain the 

- fourth part of her brother’s estate, which is an unlawful paction de quota litis, 
and against the act of Parliament prohibiting Members of the College of Jus- 
tice to buy pleas. It was answered. That the act of Parliament quadrates not 
to this case, because the bond is granted at that time Mr Archibald denuded 
himself post Jinitam litem ; and the suspender being an indigent person, he did, 
at her desire, acquire a debt of her brother’s, and thereupon adjudged, and 
run the hazard of his sum, and after all her process was ended, disponed the 
same in her favours for this obligement ; which in no case could be prejudicial 
to the said obligement, although it might have been a foundation of censure 
against Mr Archibald, if he had transgressed, as he hath not. 

The Lords having ordained Mr Archibald to depone, if pendente .lite there 
was any agreement; he did depone there was none, but there was a commun- 
ing before he began the process, and that he got this bond after all was ended ; 
whereupon the Lords sustained die bond. 

1676. January (>. — Mr Archibald Nisbet having taken assignation to the 
^um of aooo merks due by umquhile Hume of Shefield, did thereupon adjudge 
the lands of Shefield from Katharine Hume, as apparent heir to him, and like- 
wise obtained decreet against Hume of St Leonards, .for his intromission with 
the rents of the lands of Shefield, and apprised his lands thereon, and obtained 
decreets of mails and duties against the tenants of both, and entered in posses- 
sion. After all process ended, he gave a back-bond to the said Katharine, 
obliging himself to denude in her favours, upon payment of 500 merks that he 
gave out for obtaining an assignation to her brother’s bond, and getting the 
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fourth part of the adjudication- to himself, and his expenses. The said Katha- 
rine having pursued him to denude, as being intrusted by her, as appears by 
his back-bond, hrid that upon payment of his expenses only, without a fourth 
part, which is pactum de quota litis , not allowable ; it w r as answered , That this 
pactum was only rejected as to advocates, ne detur causa calumniandi, which 
could not be extended to ’writers to the signet; 2 do, There was here no pactiop 
pendente life ; for the back-bond was granted after all process were ended. It was 
replied , That the parity of reason rejects such pactions, as to writers and agents, 
seeing thereupon occasion is given for pleas to vex and trouble the lieges ; and 
albeit the back -bond be after the end of the process, yet the agreement was 
made before the ending of the process, during the dependence thereof, or be- 
fore intenting of the process, upon design to intent the same, which is .equi- 
valent, the inconveniency being alike, m alL It was duplied t That the pursuer 
having no means of her own, durst not enter heir to her brother for fear of his 
debts ; and, before any prooess, freely offered to Mr Archibald, that if he 
would buy in a sum of her brother’s, and adjudge his estate, he should have 
the'fourth part, and all his expenses, which might very lawfully be done, there 
being no plea, but a clear debt of her brother’s, to affect his estate, which 
> none could oppose ; and yet the defender took the hazard, and bad no security 
from her in case he should lose the sums given out by him ; and denies any 
paction or agreement at any time before his back-bond, which could have 
obliged him to give this back -bond. Likeas, he had already deponed, that 
there wasv a free offer before any process. 

The Lords ordained him also to be examined, whether there was any paction 
or agreement before, or during the process for implement, whereof he granted 
tile back-bond, after the process was ended. 

Fol. Die. v. 2. p. 23. Stair, v. 2. p. 326. 361. & 390, 


1678. July 30.. The, Earl of Hume against Hume- 

The Earl of Hume gave in a complaint against Mr Patrick Hume, advocate-, 
bearing, that Mr Patrick had taken right to a plea, anent Coldinghame, de- 
pending against the Earl of Hume, and therefore craved that he might be 
' deprived, conform to the act of Parliament against Members of the College of 
Justice buying pleas. The defender answered, That, both by the law, and 
this statute, there w T as nothing to impede persons to give or take in free gift, 
Vut only prohibiting them to buy, or to purchase pleas for money, while de- 
pending ; tut, in this case, the defender had a disposition from Frank Stuart, 
his cousin-german, of Coldinghame freely, without giving any thing therefor. 

The Lords found the defence relevant, and refused the bill. 

Fol. Die* v. i. p. 23. Stair, v. 2 . p. 643.. 
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1680. June 23. Ruthven against Weir. 

Mr William Weir having charged Edward Ruthven for payment of a sura 
due by his grandfather, General Ruthven, to Patrick KLer, ami assigned by him 
to Mr William ; he suspends on this reason, that Mr William is an advocate, 
and a member of the College of Justice, and so neither process nor charge 
should be sustained at his^ instance upon a bought plea, contrary to the prohi- 
bitions of the act of Parliament thereanent. It, was answered. That Mr Wil- 
liam his assignation is after his cedent had obtained decreet when there, was no 
lis dependens, which the Lords sustained. The suspender further alleged. That 
the charger’s right was purchased ex pacto de quota litis , Mr William being ad- 
vocate for his cedent, and having agreed with him ' for such a share of what 
should be decerned, and therefore neither process nor charge should be sustain- 
ed at his instance upon this title, which is reprobated by the civil law, and by 
the custom of all civil nations. It was answered , That the act of Parliament 
prohibiting buying of pleas, being our special remeid by statute, is in place of 
the custom of other nations de quota litis . 2 do, The law doth only reprobate 

such pactions' as to make them void as to the client who made the paction, that 
he is not obliged so stand.to such a paction ; but here the client questions not, 
and it is jus tertii to the debtor, who must either pay to the cedent, or the as- 
signee; and if the assignee be excluded, he will be liable to the cedent, and 
so hath no benefit. It was replied , That our statute is not exclusive of ques- 
tioning rights ex quota litis , and that such pactions being null, to discourage advo- 
cates from entering thereinto, it is competent to all parties to propone a nullity ; 
and as the debtor might allege that the assignation was null, or false, to exclude 
the assignee, it could not be repelled as jus tertii , because he would remain 
debtor to the cedent ; so in this case, the nullity of pactum de quota litis is com- 
petent to the debtor ; and, therefore, he desired that the cedeut’s oath might be 
taken, whether or not there was such a paction. 

The Lords inclined to sustain the nullity, that this assignation was procured 
ex pacto de quota litis , and found it only probable by writ or oath of the assig- 
nee, and ordained him to depone in presence of his cedent, reserving to them- 
selves what it should ope’rate after probation. 

Fol. Die. v. 2. p. 23. Stair, v. 2. p. 774. 
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*** Fountainhall reports this case : 

Mr William Weir, advocate, against the Earl of Callander, and Edward 
Ruthven : The Lords having heard the Lord Newton’s report, “ They find the 
act of Secret Council produced dotfs not prove the allegeance founded on the 
act of Parliament, allowing eight years annualrent to be given down to forfeit- 
ed persons ; and that no other act but the act of Parliament itself can satisfy 
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and prove it ; and allow the defenders yet to produce the same betwixt and 
Tuesday next ; and find the assignation taken from Ker by Mr William Weir 
is after the date of the decreet, and sojs not a transgression of the act of Par- 
liament against buying of pleas by advocates. . And as to pactum de quota litis, 
(which differs from the buying of a plea) before answer, ordain Mr William 
Weir to be examined, in presence of the persons to be condescended upon by 
the defender, concerning the way and manner of acquiring that right, and 
what he gave for it. And ordain all other persons to be condescended upon by 
the defender to be examined upon oath concerning the having of any writs for 
verifying the allegeance scripto. And grant diligence to the defender for that 
effect ; reserving to themselves to consider what the probation may operate.”— 
See Appendix. 

Fountainball, v. 1. p. 104. 


1683. December 2©. 

Sir William Purves, His Majesty’s Solicitor, against Mr James Keith, and 

The Earl of Marishall. 

The case was ; Sir William Purves long ago, disponed a comprising of Lord 
Gray and Lord Marshall's estates to James Allan writer to the signet, who, in 
the warrandice, takes him obliged not only to warrant the formality and legali- 
ty of the executions of the denunciation of the apprising, but also the reality, 
verity and truth thereof ; thereafter Mr James Keith, also a writer, having ac- 
quired the' right of this comprising from James Allan, not for his own behoof 
as was thought, but for the Earl of MarishalPs use, he designedly, as is af- 
firmed, to come back upon Sir William Purves for his special warrandice fore, 
said, causes another appriser of Marishall and Gray’s estates raise a reduction 
and iroprobation of Sir William Purvcs’s apprising against Keith himself, as now 
having right thereto. And though in law after 24 years from the date of an 
apprising, one is not bound to produce the executions of his comprising, seeing 
the messenger who denounces the lands, is oft times also judge to the decreet of 
apprising, and that they are loose papers easily exposed to perishing ; yet if they 
be produced, they may be improved false ; and so Mr James Keith gamely pro- 
duces the executions and all ; and the two witnesses therein being examined, they 
depone, they do not remember that they were adhibited witnesses to that execu- 
tion or knew that messenger, or were ever upon the ground of these lands ; where- 
on the Lords improved the execution and found it false, (which is hard,) and so 
the apprising falling in toto, Mr James Kei th recurs back upon Sir William 
Purves on the special conception of his warrandice, which he had inadvertently 
given too large. On this Sir William Purves raises a reduction of that decreet 
of improbation on these three grounds: imo, That Mr James Keith had lost 
his right, because by the 220th act 1594, members of the Session are discharg- 
ed to buy pleas; it a est, there was a depending process on this when he took a 
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right to it from James Allan. Answered for Mr James Keith, i mo. He was not No 47; 
then a writer, for he had deserted his employment a boat a year or two before : 

2 d$, By his acquisition, non fecit conditionem adversarii deteriorem, et duriorem, 

(which is the reason of law against these purchases,) for he had bought it from 
Mr Allan, another writer, and Sir William Purves his author was also a mem- 
ber of the Session, and so they were as ill with him ; et privilegiatus contra pri- 
•uiltgiatum non utitur sue • privilege : But 3 tio, Esto, he were in the case of' the , 
act of Parliament, the most that could be inferred from the act is not losing of 
the cause, but only deprivation ; even as a beneficed person’s tacks set for a 
longer time than is allowed by law are not declared null by the act of Parlia- 
ment 1617, but only the setters are declared infamous. See 16th November 
1624, Hope contra Craighall, No 19. p. 7943. And as the 133d act. Parlia- 
ment 1584, discharging ministers to be notaries, except in testaments non 
procedit annullarido actum ; even so here, all the certification adjected to 
the act is only the deprivation of the buyer; as was decided, Cuningham 
against Maxwell, No 41. p. 9495. ; and Richardson against Sinclair, No 43,. 
p. 9496. See Stair, Book 1. litle 10. $ 64; and Hope’s Tractate on Reduc- 
tions; as also Vinnius, lib. x. quaest. illust. cap. 1. who is clear ubi lex 
procedit non annullando actum sed irrogando aliam pcenam , that there the act 
subsists, and the poena is only due. It was answered , Though the said act 
mentions only deprivation, yet the said emption must be also null, imo, Be- 
cause the act is conceived in these terms, * It shall not be leisome,’ id est, 
erit iUicitum ; if so, then it is contra legem , et ergo ipso jure nullum ; at least 
declarable to be null in a reduction : 2tlo, Loco poena succedit damnum et inter - - 

esse partis ; which is here the whole cause and value of the plea itself: 3 tio, 

Vinnius ibid, says, poena nonnunquam adjicitur etiam annullationi actus, and so it i* 
both null and punishable. Yet the Lords found the said act of Parliament pro- 
ceeded non annullando actum seu emptionem, sed tantum ad irrogandam pcenam, 
and that the tract of the Lords’ decisions had hitherto expounded it so ; and 
. confessed there were great inconvenience in sustaining such sales, but they 
could' not redress it, that being work for a Parliament, and that Judges tied to 
the laws as they were, had not power to alter laws, ob incommoda urged against 
them ; and that arguments ab incommode ought not to move Judges to recede- 
from established laws. £>uarhur. If the acts of Parliament discharging pe- 

nal statutes, or the act of grace in March 1^74, discharges also the penalty of. 
this act against buying pleas? 2do, If lands in dependence be gifted, the ac- 
ceptation does not seem to fall under the compass of the prohibition of this act, 

3 tio. If the disposition or assignation to a res litigiosa be ex causa necessaria, as- 
for relief of cautionry or payment of debts, it will not hinder but I may pur- 
chase them. 4 to, Shiaritur, Where lands are under plea, and one takes a dis- 
position to them to a member of the Session in trust upon a back-bond, if this 
would be a violation of the act, seeing this is not a formal buying ? Yet this., 
course would elude the act. 
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Sir William Purves’ second reason of reduction was, that this transaction 
made and acquired in by Mr James Keith was to the Earl of Marishall the 
debtor’s apparent heir’s behoof. This being denied, the Lords, before answer, 
ordained Mr James Keith, the Earl of Marishall, and any others Sir William 
Purves condescended oA, to be examined anent the trust. 

The third reason of reduction was, that nothing should take away the exe- 
cutions of a comprising, especially post tanti temporis intervallum , as 26 years, 
except the, clear liquid and positive depositions of the messenger and witnesses, 
denying that they were ever employed in such an act ; but here they are not 
positive, but only as to their memory, which may easily forget after so long a 
time ; and that it is probable they were witnesses ; for they dwelt in the very 
next land to these lands denounced and apprised ; and it is ordinary to take the 
witnesses from the neighbourhood. This third point was not then decided. 

1684. January to. — In the case between Mr James Keith and Sir William 
Purves, mentioned 20th December 1683, the Lords examined Sir George 
Lockhart, Sir John Dalrymple, Mr David Dewar, Mr George Bannerman, and 
the Earl of Marshall's other advocates, what they knew of the Earl Marshall's 
trusting that comprising in Mr Jame? Keith’s name, yea what they believed in 
their private judgment, and to whose behoof they thought it ; which was to 
cause them depone on their fancy and opinion. But it was judged not conve- 
nient to shroud themselves under that priviledge of advocates ne teneantur secreta 
clientum detegere , seeing this was the detection and expiscation of a fraudulent 
conveyance, which it is not an advocate’s credit either t& advise or conceal. Mr 
David Dewar discovered all, that it was for the Earl’s behoof; and that he was 
against the acquisition of it. 

Fol. Lie. v. 2. p. 24. Fountainhall , v. x. p. 252. & 258. 


1713. December 15. 

Sir Patrick Home, Advocate, against Earl of Home. 

^ / * 

In the process of exhibition and delivery at the instance of Sir Patrick 
Home against the Earl of Horae, the defender alleged, That the pursuer’s title 
was null, as being purchased by' a member of the College of Justice, after the 
subject was litigious, and insisted also by way of complaint upon the act 220th 
Pari. 14th Ja, VI. 

Anreucrcd for the pursuer; The act of Parliament against buying of pleas by 
members of the College of Justice, does not annul such rights, but enacts a 
punishment in case of a contravention, viz. the loss of office, upon which the 
lawyers rest as sufficient to restrain the abuse intended to be corrected ; arid so 
it was decided, Richardson and L. Cranston Riddel contra Sinclair, No 34. p. 
3210. 
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Replied for the defender; The statute declares, * that it shall not be leisome,' 
&c. And nullumest quod fit jure prohibente 1 . 7. § 16, D. De pactis, 1 . 5. 6. C. De 
legibus. For though where a prohibitory act imposes a penalty upon the con- 
travener, without declaring the deed unlawful, as if it had been conceived 
thus, ‘ If any member of the College of Justice purchase a plea, he shall Qrne 
‘ his office,’ the deed contrary to the law might stand, and the penalty only 
be incurred ; yet where a statute, as in this case, declares expressly, the deed 
to be unlawful, and adds a particular penalty upon the contravener, it both 
annuls the deed and subjects him to the penalty. If it were otherwise in this 
case, the design of the law would be frustrated, by making unjust acquisitions' 
in favours of heirs, and concealing them till their death, when there is no 
place for depriving them of their office. Besides, the deprivation may happen 
ex accideuti to be a very great punishment to persons of eminence, who are 
least likely to transgress ; it would be hardly a punishment to persons of em- 
ployment of lesser form about the College of Justice who are most ready to 
be litigious. And the sanction of a law must be interpreted as it may effectu- 
ally restrain all sorts of offenders. 

The Lords repelled the objection founded on the act of Parliament anent 
buying of •pleas by members of the College of Justice, and found that the cer- 
tification therein doth not annul the right of the acquirer ; and therefore sus- 
tained process at Sir Patrick’s instance. 

Fol. Die,, v. 2. p. 24. Forbes , MS. p. 12. 13. ' 


A similar decision was pronounced 30th July 1635, Richardson against 
Sinclair, No 34. p. 3210. voce Death-bed. 

\ - 


SECT. X. 

Factors and Agents purchasing Debts of their Constituents^ 

1-632. March 28. L. Ludquhairn against L. Haddo. 

L. Ludquhairn pursuing wrongous intromission of teinds, compeared L. 
Haddo, and alleged, that the tack, which was the title of the pursuit, was ac- 
quired by the L. Ludquhairn, he then being factor to his tutor, and so who 
ought to be reputed as his tutor in this, that he might do nothing in re minoris, 
to his hurt ; whereby that his tack, which was of the teinds of the defenders 
own lands and heritage, albeit he hath acquired the same to his wife during 
her lifetime, and to tly: defender thereafter after her decease, yet it must be 
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No 49* solely profitable to him, and not to her ; and the pursuer answering, that it 
was lawful to him, albeit he bad been tutor, s far more when he is factor only to 
the tutor, to acquire this tack, wherein he hath done no wrong to the minor, to 
purchase the same to him, after the decease of the pursuer’s wife, who is the 
defender’s mother, and who is conjunct fiar of the most part' of the lands con- 
tained in the tack : The Lords found, that the factor might do no more than 
the tutor’s self in this case, and the like cases, and that the tutor might take a 
tack to his own wife, for her lifetime of the teinds of such lands whereof she 
was liferentrix, she defalking a proportion pro rata of the grassum paid for the 
tack of the minor’s lands ; and sustained the pursuit and tack to her for the 
teinds of the lands only ; but for the teinds of the rest of the lands of the mi- 
nor, whereof she had no liferent, the Lords found, that the benefit of the 
tatk in that ought to accresce to the minor, and not to the conjunct fiar, the 
factor’s wife, nor to the factor, nor to the tutor, the minor always paying a 
proportion pro rata of the grassum of the tack, and therefore would not sustain 
the action libelled for the teinds of these lands. — See Tutor and Pupil. 

Act. Nicoltt*. Alb Stuart. Clerk, Gifoon. 

Fol. Die. v. a. p. 24. Durie , p. 633. 


1710. June 1 6. Murray against Murray. 

No $ 0 , A factor is bound to communicate cases ; and it was even found, that a 
clause in a factory, giving liberty to a factor to purchase in claims against his 
constituent for his own behoof, was contra bones mores, and void in law. 

Fol. Die, v. 2. p. 24. Forbes. 
%* This case is No 69. p. 9214. voce Mutual Contract. 


No 51. 


1736. January 15. Corsan against M‘Gowan. 

^ \ 

It is contra bonos mores, and would be of dangerous consequence to allow 
agents to purchase in debts against their constituents, upon which footing an 
agent was found obliged to account for cases to his constituent’s heirs and credi- 
tors. — See Appendix. 

Fol. Die. v. 2. p. 24. 

^ was found, in the case of the York Buildings Company against Mac- 
kenzie, that the common agent for the sale of a bankrupt estate cannot him- 
self purchase it, voce Racking and Sals. 
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SECT. XL 

Sponsions ludicr<t .~ Game Debt.— Premium for procuring a Wife.— 

Private Lotteries. 


1676. February 9. A. against B. 

A pursuit was intented for a sum of money, which the defender was oblig- 
ed by his promise to pay in case he should be married ; having gotten from the 
pursuer in the mean time a piece, which the pursuer was to loose, in case, the 
defender should not be married. , 

The Lords sustained the pursuit ; though some of their number were of the 
opinion, that sponsions ludicra , of the nature foresaid, ought not to be allowed. 

Reporter, Stretburd. 

Fol. Die. v. 2. p. 24. Dirleton , No 327. p. 157. 


1678. June 6 . Campbell against Barns and Stewart. 

Sir William Campbell pursues John Barns and Stewart of Blackhall, &c. to 
pay him 10,000 merles, on this ground, because they had promised him the said 
sum, if he should effectuate marriage betwixt the defender and such women; 
and Sir William subsumed he had done it. This is founded on the title D. 
De Proxenetis, where the law says, Proxenetica jure licito petuntur. But I think 
the pursuer must qualify relevantly, that it was by his mediation and procure- 
ment the marriage followed ; for it is not sufficient to say only, quod matrimonium 
est secutum. This process moved laughter. 

Fol. Die. v. 4. p. 27. Fountain}} all, "j. 1. p. 1. 


1687. January 13. Reid against Scot of Harden and his Lady; 

: ) ; 

Reid the mountebank pursues Scot of Harden and his Lady, for stealing a- 
way from him a little girl, called the tumbling-lassie, that ' danced upon his 
stage ; and he claimed damages, pnd produced a contract, whereby he bought 
her from her mother for L. 30 Scots. But we have no slaves in Scotland, and 
mothers cannot sell their bairns ; and physicians attested the employment of 
tumbling would k ; ll her; and her joints were now grown stiff, and she declined 
Vol. XX 1 U. ,52 Y 


Digitized by 


Google 


No £ 2. 


No 53. 


No 54, 



PACTUM ILLICTIUM. 


Sect, ii. 


No 54. 


No 55. 

I11 a pursuit 
for payment 
of a bond, 
Alleged for the 
(ieieuder, that 
the money 
was won at 
diqe within 
24 hours, ini 
so was not 
due by the 
act 14’ h Pari, 
tjd James 
V I. Aiti*wer~ 
*d^ the a£t 
atforJs only a 
defence wFien 
the money 
is pursued 
for y but 
here a bond 
of money is" 

^pursued. 

The Lords 
found it rele- 
vant uripto or 

juramehtby 

that the bo*>d 
was granted 
for money 
won at game* 
within 24 
hours, to 
make the 
bmi full un- 
der the act of 
V ..iikracnt. 


In the same 
cause it was- 
tound, that 
the money 
lost being 
p?id, ann im- 
mediUtely 
lent back, on 
b ind, though 
possibly the 
individual 
species lost 
was not 160% 
this also icil 
under the act 
of Paikamenu 


95 r -6 

to return ; though she was at least a prentice, and so could not run away from 
her master; yet some cited Moses’ law, that if a servant shelter- himself with 
thee against his master’s cruelty, : thou shalt- surely not deliver him up. The 
> Lords renitenti Cancellario assoilzied Harden on the 27th of January. 

FjuntainhaU , v. 1. p. 439. 


1688. July 19. Captain Straiton against The Laird of Craicmiller. 

In a pursuit at the instance of Captain Straiton against Craigmillcr, for pay- 
ment of a 6,coo merles bond, 

Alleged for the defender ; That the mom y was won at game, viz. dice, with- 
in 24 hours, and so was nof: due by the act 14th Fa. I. 23d James VI. . 

Answered ', The said Sicf affords only a defence against, payment when the 
money is pursued for;, but here a bond of borrowed money is pursued. 

“ The Lords found it relevant scripto or jur ament 0, that the bond was grant- 
ed for money wan at game within 24 hours, to make money fall under the act 
of Parliament.” 

Captain Straiton having deponed, that he lent the defender 4,000 merks, 
which was all truly borrowed money, except 36 guineas, and thereafter lent 
him 2 oco rnerks more, and upon 'giving back the first bond, got the 6,000 
meiks bond delivered to him-; but refused to depone ‘if he won back any part 
of the 4, oco meiks before the lending of the 2,cco meiks. 

Alleged pox the King’s Advocate; That money won at game within 24 hours, 
above icc meiks, is by the act of Parliament confiscated to the poor of the pa- 
rish ; and the pursuer’s refusing to depone ut supra , imports, that after the 
lending of 4, coo merks, he Won back a part on it before lending of the other 
two, which is fraudan facere legi. And if such a thing were allowed, a game- 
ster with i,c cc meiks might win icc.ooo in 24 hours, in lending it over and 
over again upon. tickets, which would quite elude the act of Parliament, intro- 
duced for the public advantage, to refrain youth and riotous persons. 

The Lords were clear that the 2, coo merks fell under the act of Parliament 
in- quantum Captain Straiton won .back of the 4,000 merks lent on bond, though 
the individual species lost was not lent again ; and declared they would deter- 
mine so in all time coming, not only as to money won at cards, dice, and horse- 
races expressed in the act of Parliament, hutsin all other games wherein money 
is win and lost ; but, in respect the act was in desuetude, they would not de- 
termine so as to bygones; “ but found the letters orderly proceeded at the pur- 
suer’s instance against the defender, except as to 31 guineas, the other five gui- 
neas b.,t too merks, allowed to be won in 24 hours.” 

III. Die. v. 2. p. 24. Hitrcarse, (Summons'.) Ko 937. p. z 63. 
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1698. January 27. February 24. and June 22. 

Earl of Buchan against Cochran. 

The Earl of Bnchan suspended a charge upon a bond granted by him for 
L. i,oco Sterling to Sir Johu Cochran of Ochiltree, for his assistance in pro- 
curing to the Earl an English Lady in marriage, with a fortune of L. 10,000 
Sterling, on this ground, that by decree of the Lord Chancellor, the bond had 
been found null as contra bonos mores. Sir John having restricted his claim to 
L. Coo in name of expenses, incurred by his staying some months in London 
and managing Lord Buchan’s affairs; the Loros, before answer, ordained him 
to condescend in. what manner these expenses were incurred, and whether his 
stay in London was on this account alone, or any other business of the Earl or 
his own. 

Fol. Die. v. 4. p. 27.. Fount ainhail. Dabymple. 

This case is No 82. p. 4544. voce Foreign. 


1740. January 25. Neilson against Bruce. 

In a suspension of the charge upon a bill at the instance of an indorsee on 
this ground, that the bill had been granted for money won at play, offered to 
be proved by witnesses, the reason of suspension was repelled, unless it 'were 
offered to be proved, that the indorsee was in the knowledge of its having been 
gaanted for a game debt. • 

The like was found, 18th February 1741, Stewart centra Ilislop, where a 
petition against an Ordinary’s interlocutor, finding it not competent, against an 
onerous bona Jide indorsee, to be proved by witnesses that the bill was accepted 
'for money won at game, was refused without answers. 

Fol. Die. v. 4. p. 34. Kilkerraa, (Bills of Exchange.) A 7 o 4. p. 70. 

*** C. Home reports this case : ' 

1743. January 29. — The question betwixt these parties was, Whether the 
objection to a bill that it was granted, or came in place of another which was 
granted for a game-debt, was good against an onerous indoisee ? 

For the indorsee it was pleaded . That securities do not carry their causes in 
their face; and a fair trader, where there are no suspicious circumstances of the. 
debtor, supposes the causes to be just, otherwise commerce would be at an 
end; for what man would receive indorsations to bills, if the objection of be- 
ing won at play was to .stop his payment? This would render all bills suspicious, 
especially with such cautious people as merchants, who would net fail to argue, 

- ' 52 Y 2 ' 
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No 57. that though the debtor seems to be a very good man, ye^he may love play in 
private, and this may be a game-debt. And. if this had been the intention of 
the act to give so notable a blow to commerce, surely it would have been ex- 
pressed, that bills, though passing into the hands of persons not privy to the 
wrong, should not be exempted from the statutory nullity ; an exception that 
is included in the very nature of the thing, must be carried along in the in- 
tendment of the act of Parliament. And this is the genius of the law of Eng- 
land, by which this statute must be in a great measure explained. The act of 
the 9th Anne, was not new as to the annulling of bills and other securities 
granted for game-debts. The same thing was before statuted by the act 16th Cha. 
II. chap. 7. whereby all such securities are declared to be utterly void, and of 
no effect; and yet it never was imagined by the Judges in that country that 
this was to' hurt innocent parties noways partakers of the fraud, and so it was 
adjudged. See Neilson’s Abridgment, p. 893. and Salkild, under the word Ga- 
ming, Hussie against Jacob; which precedents, as they are founded on good 
sense, must be law every where. 

Answered, for the debtor in the bill ; That by the words of the act, ‘ All 
‘ notes, bills, &c. where the whole, or any part of the consideration of such 

* conveyances or securities, shall be for any money, &c. won by playing at 
‘ cards, dice, & c. shall be utterly void, frustrate, and of none effect, to all in- 

* tents and purposes whatsoever, any statute, law, or usage to the contrary 

* thereof, in any ways, notwithstanding The generality of which words ut- 
terly excludes any limitation or restriction to be put upon them ; the prohibi- 
tion extends not only to the securities themselves, amongst which bills are spe- 
cially mentioned, but also to the conveyances of such securities. And it is 
anxiously provided, that they shall be utterly void, &-c. to all intents what- 
somever, with a non obstante to any statute, law, or usage to the contrary. 
The act proceeds upon the recital, that the former laws were, by experience, 
found-insufficient to restrain the mischief intended to be cured ; and therefore 
goes on, not only to provide new remedies, but. also to enforce those which had 

' been formerly' enacted by a more particular accuracy of expression. It- is 
therefore in vain to plead the onerosity of the indorsation ; if the security itself 
is originally Jbr a play-debt, the law has made it void, and of none effect ; all 
conveyances of it are in the same manner condemned ; and if the* indorsation 
of it to a stranger shall make it revive, the words of the law must be useless, 
and without a meaning ; and, if this is so, arguments from inconvenience, whe- 
ther real or imaginary, can have little effect ; they cannot be supposed to have 
escaped the wisdom of the Legislature; and the law enacted must he looked 
upon to be the result of mature deliberation, after balancing the inconvenien- 
cies on both sides. The mischiefs arising from gaming are obvious ; and it 
- could not but occur, that contrivances would be attempted to disappoint the 
law ; these negcciations are generally carried on in a hidden way ; and where 
securities are to be given, it was natural to imagine that the names of third 
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parties might be made use of to cover the deceit. It is indeed possible that 
minors and onerous creditors may sometimes be unwarily imposed upon to ac- 
cept such securities, not suspecting that they were originally the product of 
game ; but this hazard was not thought of weight enough to be laid in the ba- 
lance with the imminent danger which must arise from false and fictitious co- 
vers which might be made use of in play-debts. It is a maxim in law, That 
every one ought to know the condition of the person with whom he contracts ; 
which must apply in the present case, at least, with equal force, where the ex- 
ception against the original debt is established by a statute, which occurs in 
other instances where the onerosity on the part of the creditor would not be 
available, supposing the bill laboured under the exception of falsehood or force ; 
and yet these would as little appear from the face of the bill as this ; nor can 
the reason be other than this, that the bill being null ab initio, is thereby in- 
capable of conveyance. See the law 2. § 1. et 1 . 4. § 2. De Aleatoribus. And 
as to the precedents quoted for the indorsee, they are prior to the statute in 
question, and so cannot be obtruded to limit or restrain it ; they are laid upon ' 
the act of Charles II. by which the provision is not so full and ample as in the 
present. Besides, they are instances which prove the artilices contrived to defeat 
the law, which makes it reasonable to presume they have given occasion to the 
enlargements made by the posterior act. 

The Lords repelled the reason of suspension founded on the game-act, in 
respect the bill in question was purchased by the charger for onerous causes ; 
and that there is no evidence offered of his being in ‘ the knowledge that the 
bill was granted for a game-debt. 

C._ Home, No 1 42. p. 242. 


1740. November 7. Sir Robert Pringle against Robert Biggar. 

Sir Robert being creditor to Mr John Alves, used arrestment in the hands 
of Mr Biggar, who was debtor to Mr Alves in several bills, which were taken 
in the name of Mr Gilbert Pringle, as trustee for Mr Alves ; and, in a forth- 
coming raised thereon by Sir Robert, Mr Biggar repeated a reduction of the 
bills upon the act 9th Anne, cap. 14. and offered to- prove by Messrs Alves and. 
Pringle’s oaths, that the bills were granted for money won at game. 

Answered for Sir Robert ; That it was a maxim in law, that the oath of. the 
cedent was not competent in prejudice of an onerous assignee, whether- legal or 
voluntary, and as the statute had introduced no alteration from, the common 
rules of law in this particular, they behoved to apply to the present case. The 
statute annuls bills, bonds, &-c, granted for money won at play. It likewise 
enacts, That where a party loses at game and pays, he shall have action of re- 
petition within three months, and that the party woning money at game, shall 
be obliged to answer upon oath, with respect thereto ; but it no where says 
that such oath shall be probative against third patties, the onerous creditors cf 
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No 5U. the winners of such money ; See Neilson’s Abridgment, p. 893. Verb. Ga- 
ming. Cornelius Neilson against Bruce. No 56. p. 9507. 

Replied; That the nullity 'in the security granted for money won at game 
was general, alfecting all persons Whatsoever, who had or might come to have 
interest therein, and w’as indeed a vitium reale in such securities, introduced by 
statute, with a non obstante as to all laws and customs in the contrary thereto. 
As to the mean of proof, by the oath of the winner at game, the words of the 
third clause of the act, declaring it competent, are geueral,.as well as the nul- 
lity itself ;. and by thfe said clause, though the winner or original creditor in the 
bills were not a party to the suit, they might be compelled to answer upon 
oath, whether or not the sum in question was won at game, which must 
hoM longer in this case, where the winner at •game, add his trustee, are 
the only parties called, or that-properly fell to be called in this process of re- 
duction. If it were true, that no more was necessary for avoiding the effect of 
the said clause, than for a gamester r when he is sued upon the act, to get a 
creditor of his to arrest in the pursuer’s hands, and plead, that the gamester, or 
his trustee’s oath could not be taken, it is obvious, according to that explana- 
• tion, the clause could be of no effect, seeing such a remedy could never be 
be wanting; See July 1735, Gillon, February 1731, Pringle, ( See Appen- 
dix.) 

Duplied, The rules of law are not to be altered upon imaginary inconveni- 
■ encies, without statute ; and as it is directed only against the winner, without 
speaking of onerous assignees, they are entitled to the common benefit of law; 
but there is really no inconvenience in the case, for if the loser be ^ind^d to 
take the advantage of the statute against the winner, he has no more to do but 
bring his action in terms thereof and when the matter is rendered litigious, he 
will have the benefit of the winner’s oath in prejudice of any onerous assignee, 
and if he is not disposed f to take that benefit against the winner, but would 
take the advantage against an onerous assignee, there is no good reason why he 
should have right to such an option ; for even after he has paid to the onerous 
assignee, still he has action against the winner. 

The Lokds found, That the reason of reduction, that the bills in question 
were granted for money lost at play, was probable by the oath of Gilbert Pringle 
and John Alves, or either of them. > 

Fol. Lie. v. 4. p. 33. C. home, No 156. p. 265. 


1741. February 18. Stewart ayainst Hyslop. 

No 59. 

In the question betwixt these parties, the Lords found, That it was not com- 
petent to prove by witnesses, that the bill charged on was accepted for money 
lost at game, against an indorsee for an onerous cause, who was not privy to 
the wrong. See No 56. p. 9507. 

Fcl. Die. v. p. 4. 34. C. Home, No i 6 i. p. 275. 
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1742. January 23. Mary Proven against Calder. 

Calder, and his companion, Anderson, being one evening in an ale-house at 
Falkirk, and Calder, in his cups, offering to kiss the servant-maid, was desired 
to retire with her into another room; from ‘whence, after a 'short interval, she 
returned to the company with a bill of L. ico Sterling, saying, she bad got it 
frotn Calder upon- a promise of marriage, and gave the bill to Anderson to be 
kept for her. This was made the foundation of a process of exhibition and 
payment, at the servant-maid’s instance, against these gentlemen, in which 
a proof being admitted before answer, the foregoing fact came out. The de- 
fender, Calder, denied that any thing criminal had passed betwixt him and 
the pursuer; nor was- such a thing alleged on the part of the pursuer. But 
some of the Judges being impressed with the notion that this bill was premium 
pudicitice, and was the means made use of by Calder to debauch an innocent 
young woman, the defender’s lawyers were obliged to state some of their de- 
fences so as to meet this suspicion. Admitting that il is highly criminal to 
attempt the chastity of a- virtuous woman, they observed f.at it may be at- 
tended -with very bad consequences to countenance a process- cf this nature, 
without distinction of persons; as it would infallibly furnish bad women, or 
those of a suspected character, with an opportunity to pick the pockets of 
young men, who in drunkenness, or otherways in hot blood, would be an easy 
prey to them. 2 diy, That though an obligation granted as a reward after the 
fact is committed, may be effectual in law, such as a bond granted causa adul. 
tcrii, yet that the law does not countenance an obligation granted upon the 
condition of doing an unlawful act; action cannot be sustained upon such art 
obligation, which would be giving countenance to wickedness, and encouraging 
the same by a solemn judgment. And therefore, as the bill in question is sup- 
posed to have been granted, in order to entice the woman to submit to the 
gr'anter’s unlawful desires, it is null as granted upon the condition of. doing ail/ 
unlawful act. - 

The first argument could only be answered by a supposition, of which there 
was no evidence, that Mary Proven, though a common servant in an ale-house, 
was a most virtuous woman, and would not have been. drawn to prostitute her ' 
body without a very strong temptation. The same supposition was insisted on 
in answering the second argument. And indeed, upon this- supposition, < there 
is some foundation for distinguishing the present cave from those where the 
. condition of the grant is,_to commit an action- wicked in itself,, such, as murder 
or perjury, which ought nbver to be countenanced by sustaining action for the 
premium. But, as the yielding to a man’s desires is unlawful only as tQ the 
manner, and as the temptation may be great to excuse the frailty, there ap- 
pears to be a tolerable good foundation for awarding damages to the person. 
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No 60. thus corrupted ; and consequently, to sustain action upon a bill granted for 
such a cause. 

“ It was carried, by a narrow plurality, to repel the defences, and to find the 
defenders, conjunctly and severally, liable for the L. 100 Sterling.” 

Patrick Calder thought himself so much injured by this judgment, that he 
brought an appeal to the House of Lords j and the judgment was affirmed. 

Rem. Dec. v. 2. No 30. p. 4 6 . 

*** C. Home reports this case. 

Mary Pro van happening to be in a public-house with Calder and Ander- 
son, Calder, in his cups, made love to Mary, and, as alleged, proposed marriage 
to her ; and, upon her expressing some diffidence of him, as he had formerly 
deserted other girls, he, in order to give her assurances of his sincerity, granted 
her a bill for L. 100 Sterling ; thereby meaning, as she averred, that he should 
pay the same in case he should not fulfil his promise of marriage, which bill 
she gave to Anderson, upon his promising either to return the bill to her when 
she should call for it, or to pay her the sum therein contained. Calder having 
resiled, and likewise got the bill from Anderson, Mary brought an action, 
against them both, concluding against Anderson the depositary for exhibition- 
and delivery of the bill ; and, in the second place, in case of failzie, both 
against him and Calder for payment. In this process, a proof before answer 
was allowed of what passed at the time the bill was granted, and, in conse- 
quence thereof, several witnesses were examined. 

Pleaded for Anderson, That he acknowledged the bill was put in his hands, 
but not with any serious purpose of being kept for the pursuer ; so far from it, 
that, as the whole affair, from first to last, was transacted in the way of joke, 
it was understood by every body present, that the bill was not to be made use 
of, and that, he ought to re-deliver the same to the granter, which accordingly 
- he did ; and that, even supposing it had been deposited in his hands in terms 
of the libel, he could only be liable in damages in case the bill should be found 
valid. 

And for both the defenders, it was urged , That a bill being granted to the 
pursuer for L. 100 Sterling, and put into Anderson’s hands for her behoof, were 
facts not relevant to be proved by witnesses ; that our law was very jealous of 
parole evidence, and never admitted the same in matters of importance. If 
the pursuer had libelled a special casus amissionis, or lost casu improviso, the 
necessity of the thing must have made way for a proof by witnesses j. but, if people 
give trust, they must follow the faith of those they do trust, and have no reason 
to complain of beingdenied a proof by witnesses, when it was in their power to 
provide themselves with better evidence. And with respect to the fact, that 
t i, e pursuer trusted Anderson with the bill, it was said to fall under the act 
1 06. as a species of trust, and not probable otherwise than by writ or oath. 
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But granting' die facts were true, as alleged by the pursuer, the bill is gratuitous, 
and so not binding, as decided, Weir against Parkhill, No 17. p. 1413. — 
A promise of marriage, which one is at liberty to retract next moment, may 
be the impulsive cause to make a deed ; but surely it will never be understood 
an onerous cause to make the deed be considered any' thing else than as a do- 
nation. Lastly, The biU was granted intuitu matrimonii, and consequently 
must fall to the ground, as causa data, causa non secuta, since marriage has not 
followed ; and it can never be supported on the supposition that it was only 
a penalty upon Calder, to be forfeited in case he refused to implement the 
marriage, as penal stipulations cannot be constituted in the shape of a bill. 
A promise of marriage, under a penalty, is not effectual, more for the penalty 
than for the marriage itself ; there is locus pcenitentice with regard to both, /. 5. 
in fine, C. De sponsal, 21st January 1715, Young, No 68. p. 8473. 

Answered for the pursuer, That there is nothing more frequent in our law, 
than to sustain a proof by witnesses, where the question is concerning the te- 
nor of writs of importance ; and that all lawyers agree in this, that chiro - 
graphum apud debitorum repertum, is only a presumption which may be defeat- 
ed by circumstances ; amongst which this is one, if the writ was not given up 
by the creditor, but came into the debtor’s hands in an unwarrantable way, as 
Lord Stair observes in several places. And as to the point, whether the depo- 
sitation in Anderson’s hands is a thing likewise probable by witnesses, the 
pursuer believes it is a general rule, that the delivery or receipt of moveables, 
of whatsoever kind, is probable by witnesses, with one exception, the borrowing 
or receiving of current money, which can only be proved by oath or writ of 
party. Upon this principle it is, that, in actions of exhibition and delivery, 
the having of writs of the greatest importance is probable by witnesses, see 14th 
February 1629, Farquhar, voce Proof. And as to the observation, that 
the depositation in Anderson’s hands is a species of trust, and therefore not 
probable by witnesses since the act 1696, it could have no weight; since that 
act has hitherto been understood only to take place where writs and securities 
are taken in the name of one person in trust, and for the behoof cf another. 
It was likewise observed, that there was no evidence in the present case, tend- 
ing to show the bill in question was granted in joke ; nay, that the very con- 
trary appeared from the evidence of two witnesses who were present. And as- 
to the objection, that a donation could not be constituted by way of bill,, it? 
was answered. That though it has been found, that donations mortis eausa 
cannot be constituted by way of bill, yet the decisions do not at all apply to- 
a donatio inter vivos, which is the present case ; for .the reason why a donatio 
mortis causa not good by way of a bill, is, because it implies a trectum future' 
temporis, which is inconsistent with the nature of a bill, which does not apply 
to a donatio inter vivos ; but, in fact, it was granted for a truly onerous cause, 
\i%. The pursuer’s consent and promise to marry the defender Colder, which 
Vol. XXIII- 52 Z 
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was promising to make over herself and her effects to her husband; and, if 
that is not onerous, nothing surely can be so ; neither is it a clear point, that 
such a promise may be resiled from ; but if it could, it brings the party 
obliged at least under a natural obligation to perform ; and which, of itself, it 
is thought, is a sufficient onerous cause. Neither is it true that the bill was 
granted intuitu matrimonii ; on the contrary, from the whole circumstances of ' 
the case, it appears to have, been intended to take place in the event no mar- 
riage followed ; for in case the defender had implemented his promise, the bill 
would have fallen back to himself jure mariti. In a word, the true cause of 
granting it was, to induce the pursuer to accept of the proposal ; and as she 
did accordingly accept of Calder’s proposal, it can never be said that the bill 
was either granted sine causa, or that it is in the case of causa data non se- 
cuta. 

Tpz Lords sustained the defence, and assoilzied. 

But, upon a reclaiming petition. and answers, “ The Lords repelled the de- 
fence, and found the defenders, conjunctly and severally, liable to the pursuer 
for the L. too Sterling.” See Proof. 

C. Home , No 195. p. 325. 



1753. February 7. 

Sir Michael Stewart of Blackhall against Earl of Dundonald. 

In the year 1698, William Cochran of Kilmaronnock granted bond to John 
Stewart younger of Blackhall, of the following tenor : “ I Mr William Cochran 
of Kilmaronnock, for an certain sum of money paid and delivered to me by 
Mr Johri Stewart younger of Blackhall, be thir presents, bind and oblige me, 
my heirs and successors whatsomever, to content, pay, and deliver, to the said 
Mr John Stewart, his heirs, executors, and assignees, the sum of 100 guineas in 
gold, and that immediately, so soon as I, or the heirs descending of my body, 
shall succeed to the dignities and estate of the Earldom of Dundonald, but 
longer delay, fraud, or guile.” 

This sum being claimed from the heir of the obliger, now become Earl of 
Dundonald, certain defences were made, and the cause being reported, the 
following objections to the bond were suggested by one of the judges, That the 
subject matter of the claim was a sponsio ludicra, which, however innocent and 
equal in the present case, is a sOrt of gaming which ought not to be encou- 
raged, being an inlet to very bad practices ; and therefore, that no process 
ought to be sustained upon the bond, as being contra bonos mores. To this it 
was answered. That a disposition by a remote heir of his hope of succession 
for a certain sum was sustained, though objected to as pactum de har edit ate vi- 
‘L'entis, Fountainhall, 29th July 1708, Rag contra Brown, No 37. p. 9492. And 
a party having taken a gold piece, under condition to pay a greater sum if 
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hg should marry ; the Lords, upon the condition happening, sustained, process 
for the greater sum, Dirleton, 9th February 1676, No 52. p. 9505. Hence 
bargains like the present are not unlawful ; and if purchasing the hope of 
succession from a remote heir be lawful, it cannot be unlawful to give him 
a sum, to receive a greater sum when he shall succeed. It is true, that if an 
heir pinched for money makes an unequal bargain, equity will relieve him. 
And if £he bargain be very unequal, it will be reduced upon extortion, or fraud 
and circumvention, as in the case of Lord Morilaunt, voce Usury. But, 
in the present case, there is no evidence of inequality ; and the parties were 
in such a situation as to remove all suspicion of advantage being taken by 
the one against the other.- Accordingly, it is a rule of the English law, “ That 
these hazardous bargains with heirs or others, are not always set aside in 
a court of equity, for they may be fair; and it is only upon the circumstance 
of fraud, or being extremely unreasonable, that they can be overthrown.”' 

“ The Lords found the bond in question void and null, reserving to the 
consideration of the Court, whether the pursuer was entitled to a repetition of,, 
the money paid, upon proving the extent thereof.” 

This interlocutor was obtained by the President’s casting vote, and the dan- 
ger of encouraging such bargains moved the plurality. The judgment can on- 
ly stand upon the following footing, That it is not necessary for commefce, nor 
the convenience of society, to sustain action upon such sponsiones ludicnv. They 
ought to be left upon private faith, and neither be supported by an action, nor 
cut down, unless attended with the circumstances of fraud or extortion ; in 
which case a party will be relieved even after performance. 

' Fol, Die. v. 4. p. 34. Sel. Dec. No 39 p. 44. 

*** This case is reported in the Faculty Collection : 

In the year 1698, Mr William Cochran of Kilmaronock granted a bond to- 
Mr John Stewart, the purster’s father, in the following words, viz. ‘ I Mr Wil- 
‘ liam Cochran of Kilmaronock, for a certain sum of money, payed and deliver-- 
‘ ed. to me, by Mr John Stewart, younger of Blackhall, by thir presents, bind 
* oblige me, &c. to content, pay, and deliver to the said Mr John Stewart and 
‘ his heirs, &-c. the sum of a hundred guineas in gold, and that immediately, 

‘ and so soon as I, or the heirs descending of my body, shall succeed to the dig- 
nities and estate of the earldom of Dundonald/ This bond was written by 
Laurence Crawfurd of Jordanhill, and witnessed by Sir James Smoll'et of Bon- 
hill, and John Brisbane, jun. of Bishopton. At that^time the estate of Bundo- 
nald stood settled upon John Lord Cochran and his heirs-male ; whom failing, 
to his brother Mr William Cochran, the granter of the bond, and John had then 
two sons alive. 

The pursuer, in right of his father, brought his action upon this bond, al- 
leging, thiat the condition of it had beeh purified in the 1725, when the succes- 
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No 6l. sion to the estate and dignities of Dundonald opened to the defender’s father, 
who was the son of Kilmaronock. 

The defender offered sundry special defences ; bnt when the case was report- 
ed to the Lords, it occurred to them, that the first question was, whether ac- 
tion could lie upon such a bond ? 

Upon that point, pleaded for the defender. That this was pactum de beer edit ate 
viventis, and contra bonos mores ; and, as a precedent in point, was mentioned 
the case of Abercrombie against Peterborough, 13th July 1745, voceUsvKt, 
where the Lords restricted the pursuer’s demand to the sum advanced, with in- 
terest from the time o.f the advancements. The like judgment was given in two 
similar cases in England, viz. Berny versus Pit, (Vernon, vol. II. fol. 14.) and 
Wiseman versus Beeche, (Vernon, vol. II. fol. 12 1.) 

Replied for the pursuer, That the bond in question is properly a contract do ut 
des, aud is of a similar nature with bills of bottomry and insurances, which are 
favourites of the law. That, 1 mo, The bargain had all the appearances of be- 
*ing a fair one; for, although the sum paid cannot now be proved, yet, at the 
date of the bond, Kilmaronock’s chance of succession was so distant and uncer- 
tain, that a very small sum advanced was equal to 100 guineas to'be returned 
on that event. Besides, Kilmaronock was no extravagant young heir, seeking to 
borrow money at any rate. Both he and Mr Stewart were equally above all sus- 
picion of imposing, or of being imposed upon ; and the witnesses were gentle- 
men, who would not have set their name to any thing usurious or unfair. The 
case of Dr Abercrombie was entirely different ; for there advantage was taken 
of Lord Mordaunt’s circumstances, to extort from him a bond, by which four 
times the sum received was to be paid back, if he, a young man, should outlive 
his grandfather, a man of 80 years of age. This was plainly an usurious and 
deceitful loan, and such as would have fallen under the Senatusconsultum Mace- 
donianum. 

In the next place, the condition of the bargain "was no way unlawful, or con~ 
tra bonos mores. The maxims and reasons of the civil law concerning pacta de 
bareditate viventis, are by modern laws exploded. The Majoratus in Spain, les 
institutions contractuclles in Fiance, entails in England, and tailzies in Scotland, 
are no other than pacta de bareditate viventis. Purchases of lifereuts, annuities 
upon lives, are daily bargains. In such annuities one may insert the name of 
a father, nay, of the King himself. Yet, in none of all these cases doth the law 
suppose a votum desideranda et captanda mortis aliena. The law is above such 
suspicions. Lord Stair, 1 . 3. tit. 8. § 28. says, ‘ All pactions and contracts, in 
4 relation to the heritage of persons living, are valid and ordinary in ‘contracts 
4 of marriage,’ &c. See the case of Aikenhead against Bothwell, No 36. 
p. 9491.; see aho No 52. p. 9505. 

Triplied for the defender ; That as to the fairness of the bargain, it does not 
enter the case, seeing the sum advanced does not appear ; and though it did, 
no injustice is done if the pursuer get repetition to that extent, it was not upon 
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that Footing, or upon the circutrtWan&eS'xjf the patties, that the judgment was No 6l« 
founded in Abercrombie’s case, hut entirely upon the natural turpitude of such 
bargains, and upon the danger of admitting them in any shape. Insurances, 
bills of bottomry, annuities on lives, purchases of liferent, tailzies, and other 
settlements, are introduced in favour of commerce, or for the convenience of 
mankind, by regulating successions. But no argument of convenience or expe- 
diency can be brought to support wagers of this kind, which generally import a 
tttrpe votum upon one side, a desire to take an undue adrantage upon the other, 
and, at best, folly and rashness upon both. 

“ The Lords found the bond in question void and null, reserving to the con- 
sideration of the Court, whether the pursuer Should have repaid to- him the mo- 
ney paid for the same, upon proving the extent thereof.’ 

Act. H. Home, W. Stewart. Alt. Ferguson. Reporter, Lord Elchiet. Cleik, Kirkpatrick. 

S. Fac. Col. No 61. p. 93. 


1760. August 8. 

Sir William Maxwell of Monrieth against Mr Charles Murray. 

' Sir William Maxwell of Monrieth, in his minority, granted bond to Charles 
Murray of Stanhope, acknowledging the receipt ‘ of a large diamond ring, with 
' aline picture ring, in value upwards of L.40 Sterling, and obliging himself to 

* pay to the said Charles Murray for these rings, 150 guineas at the first term 

* after his iharriage or death, which of these terms should first happen, with the 

* interest after the term of payment and, three years after he became major 
he granted a formal ratification of the same. 

Sir William, in the year 1760, brought a reduction of this bond, upon the 
following ground's ; I mo. That it was a sponsio ludicrae, and in effect a game- 
debt ; 2 do. That the bargain was usurious, an exorbitant advantage being taken 
of him under colour of the uncertainty of the. terms of payment ; and- therefore, 
that it ought not in equity to be sustained for more than the value as estimated 
by the parties, viz. L.' 40 and interest. Answered to the first , That this is ob- 
viously a commercial bargain, and by no means a sponsio tudicree. Here is a 
merx tt pretium both ascertained. The quantity of the price is indeed made to 
depend upon future events, but no lawyer says that this is an objection to any 
bargain. Even bargains of pure chance are indulged in commercial dealings, 
witness a jactus tetis mentioned by all the Roman lawyers. Upon that founda- 
tion stand policies of insurance, bottomry contracts, the pecunia trajectitia , and 
■a thousand others which daily occur in commerce. To the second it was answer- 
ed, That this case must be distinguished from extortion, where a young heir, or 
*ny man pinched for want of money, mdst have it at any rate, and where the 
lender, taking advantage of the borrower's necessity, imposes upon him hard 
and rigorous conditions. This is not the present case. Sir William was under 
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no necessity to have the rings;- not "tvas: he in-circumstances >to put it in any 
man’s power to oppress him with rigo-rous conditions. The terms of the hargaiiv 
were altogether voluntary on his part; and, supposing them unequal, that cir- 
cumstance is not relevant to void a lawful bargain. But they were not unequal. 
Sir William is possessed of an entailed estate, and his creditors cannot draw a 
shilli ig but what they make effectual during his life. The defender, in parti- 
cular, could have no hopes bf his payment but by Sir William’s marriage, which 
is one of the terras of payment of the bond. And even thoygh Sir William is 
married, yet, if he die soon,' the defender has little hopes of his money. He 
does not expect to recover even the L.46, to which the rings were estimated. 

“ The reasons of reduction were repelled, and the defender was assoilzied.” 

Sel. Dec. No x68. />. 129. . 


1 767. March 5. 

John M'Coull, Shoemaker in Edinburgh,- against Alexander Braidwood, 

Shoemaker there. 

M'Coull having charged Braidwood for payment of a bill of L. 8 Sterling, 
Braidwood suspended on this ground, That the bill was granted for money won 
at play, and therefore null by the said statute. M'Coull, in a condescendence, 
averred, that the greatest part of it was for furnishings of different kinds, but 
acknowledged, that having kept a sort of public house, between 30s. and 40s. 
of it was for liquor, won by him at draughts from the suspender, during the 
course of 18 months, and at many sittings. 

" The Lord Gardenstone Ordinary, upon advising this condescendence, “ sus- 
tained the reason of suspension, founded on the act of Queen Anne, That the 
bill charged on was in part granted for a game-debt ; found the said bill void, 
and suspended the letters simpliciter , without prejudice of any action at the 
charger’s instance, for payment of any furnishings, or advances by him, sepa- 
rate from the game-debt, as accords.” 

The suspender reclaimed, and contended , That the act was not meant to re- 
strain from play for amusement, and for trifles. It is entitled, ‘ An act against 
‘ excessive and deceitful gaming.’ What is excessive gaming, is no where ex- 
pressly said in the act, but may be collected from that clause which allows re- 
covering of any sum above L. xo lost at one sitting. This seems a key to the 
spirit of the whole statute, and particularly to warrant a correspondent limitation 
of the general clause, respecting securities, founded on by the suspender. 

2do It is submitted, whether the present case does at all fall under the act. 
In the common case there is no value given for money lost at play. But here 
the suspender got liquor, and as the charger lost fully as much as he, the sum 
charged for was really no more than the suspender’s club, which hfc ought at 
any rate to. pay. " 
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3 tio, The bill ought at least to be sustained to the amount of the advances No 63. 
and furnishings |made by the charger. ' ^ 

Answered to the first ; The statute only allows recovery where the sum a- 
mounts to L. 10; yet it has declared all securities void, whatever sum they may 
be granted for ; and there are very solid grounds for the distinction. 

The law allows to play for any sum under L. 10. provided it be paid in ready 
money, presuming that those who are possessed of so much cash cannot suffer 
by losing that sum. But, if securities wore allowed for any sum at all, they 
might be multiplied without end, which would be very dangerous, especially to 
the lower class of people. 

To the second ; The statute voids all securities, granted either for money, or 
other valuable thing won by gaming ; nor is there any real difference whether 
this bill was granted for money lost at play, or the price of liquor lost at play. 

To the third ; The statute declares the security null, where either the whole, 
or any part of the consideration of such securities, is for money won at play, 
and sufficient justice is done the suspender, by the reservation inf the Lord Ordi- 
nary’s interlocutor. 

“ The Lords adhered.’’ 

For the Charger, Wight. For the Suspender, Armtlronf. 

A. R. Fol. Die. v. 4. p. 34. Fac. Col. No 61. p. 105. 


1770. February 14. 

Jean Thomson, Spouse to George Dallas, Writer in Edinburgh, against Hew 
Mackaile, Writer in Edinburgh. 

Hew and Walter Mackaile, father and son, on the 16th March 1769, grant- 
ed an obligation addressed to George Dallas, which, after a long preamble, sub- 
suming the intention, which was to provide a suitable wife for the son, concludes 
thus : 4 1 hereby promise to pay to you, or order, at your house in Edinburgh, 
4 three days after date, for behoof of Mrs Dallas, your spouse, 21s. Sterling mo- 
4 ney, for the trouble and time she hath hitherto bestowed in our business with- 
"* in mentioned ; as also L. 9 : 9 s. money foresaid, three days after the date of the 
4 contract of marriage that shall, by the providence of God, be voluntarily eri- 
4 tered into and signed and delivered betwixt our son and a 'young gentlewoman, 
* described as within. (Signed) Hew Mackaile. i 

, Walter Mackaile.” 

By the assiduity and management of Dallas and his wife, a marriage was ac- 
cordingly brought about betwixt Walter Mackaile and a young woman, not un- 
suitable in rank, but who had no fortune, and without the, consent and appro- 
bation of her own parents.- The pursuer then brought an action upon the obli- 
gation before the Magistrates of Edinburgh, who at first refused to sustain it ; 
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No 64. but aflerwatda, in respect that the marriage had taken place from the suggestion 
and recommendation of Dallas’s wife, and that the person was a virtuous young 
gentlewoman of good reputation and character, found the defender liable. 

The cause, having been brought into the Court by advocation, it was 
Pleaded for the defender. That this was an illicit contract, a pactum turpe et 
contra bonos mores, and upon which no action could lie. For, 

1 mo. In order to constitute what is called in law a turpe pactum, ox contra bo~ 
nos mures, it was not nece$$ary that there should bo any natural depravity or in- 
herent turpitude in the transaction ; the legal idea of the phrase implied no 
more than that the contract was prohibited by law, or discouraged by the Judge, 
on account of its dangerous or pernicious effects on society. Of this there were 
many instances among the Romans; as the pqcta sweessoria, os pacta de bceredi- 
taje viventisy the pacta de.lite , and the pactum medici cum ezgrato ; and, in this 
country, the purchase of depending pleas by a member of Court, being produc- 
tive of bad consequences, was prohibited by the Legislature. 

The contract in the present instance was still more deserving of being repro- 
bated. To sustain an action of this nature would give encouragement to inte- 
rested and designing men to earn an infamous profit, by destroying the peace of 
families, by rendering children undutiful to their parents, and leading them to 
ruin unperceived till it was past redress. 

udo, By the civil law, a stipulated reward of this nature, which was termed 
proxeneticum, was not recoverable in the ordinary course of procedure ; and it 
appears even to have been regarded in the same light as a pactum de life, and of 
course reprobated by law. If such rewards were recoverable at all, it could 
only be by the cegnitio extraordinaria ; and as this took place only where there 
was no stipulation express or implied, it proved that such demands had no foun- 
dation on contract or agreement. Such appears to have been the doctrine in 
the earlier periods of the Roman law. L. 1. D. De proxenet. Paratit. ad 1 . 50. 
tit. 14. D. L. 2. 3. D. De proxenet. L. 1. §. 7. 12. D. De extraord. cognit. And 
though-, by the later laws of the empire, stipulations for the proxeneticum were 
.authorised, they were laid under such restrictions as to gy^rd against their dan- 
.gerous consequences. L. 6. C. De sponsalibus, &-c. 

3 tio. Though there had been few decisions in this country that bore directly 
upon the point, the principle of such as had occurred was directly Adverse to 
the legality of such a stipulation. 9th Feb. 1676, No 52. p. 9505; Sir Michael 
Stewart contra Earl of Dundonald, No 61. p. 9514.; and in one precisely upon 
this point. Sir William Campbell contra Banes and Stewart, No 53. p. 9505., 
though the question was not determined, very little countenance seems to have 
been given to the action. 

In the law of England this subject was well known ; and marriage brokage 
bonds, ras they were called, not only discountenanced and set aside, but the pro- 
curement of marriages in that way held to be an indictable offence. Jacob's- 
Law Diet, voce Marriage ; Bacon’s. Abridgement* tit. Marriage and Divorce; 
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Abridgement of Cases in fcquity, p. 90. ; 1. Vernon, 402.; 2. Vernon, 652.; 
Shower’s Cases in Parliament, p. 76. Executors of Thomas Thynpe versus Pot- 
ter ; and in the case of Earl Powis, the argument never was put upon the 
ground of there being a marriage brokage contract ; which, if there had been 
any foundation for it, would not have been overlooked. 

Answered for the pursuer : 

1 mo. That marriage ought to be free, was a proposition which admitted not 
of dispute; and that whatever tended’ to destroy that freedom ought to be 
avoided. But when it was considered from what quarter the liberty of choice 
and freedom were in danger, and what sort of interposition was most dissonant 
to that principle, an obvious distinction occurred, favourable to the doctrine the 
pursuer maintained. Wherever a father, guardians, brother, or other near re- 
lation, who were supposed to have a natural influence and authority, stipulated 
a reward, either for giving their consent, or for influencing or procuring a mar- 
. riage ; such agreement, as it was truly destructive to the freedom of choice and 
inclination, might very properly, as it was a betraying of trust, be called a 
turpe pactum, and as contra bonos mores declared void. But the case was very 
‘different here ; for the pursuer had no connection with the young lady, or with 
either of the parties ; she had no authority over either, nor any farther influ- 
ence than that of mere advice and commendation. As she was not therefore in 
a situation to exert any improper or undue means upon the inclinations of either 
party, so far from putting any restraint upon their choice, she in fact contri- 
buted to the indulgence of their mutual wishes. 

There were perhaps very few marriages which were not in some measure 
brought about by the intervention of third parties ; and if it be contra bonos 
mores to interpose when a reward was promised, it pust, upon the defender’s 
principles of the infringement of freedom, be equally the same, when the inter- 
positions proceeded merely from friendly motives ; so that the argument main- 
tained, by necessarily going too far, and leading into a manifest absurdity, was 
truly devoid of just or legal foundation. 

ado, The determination of the question was affected by no precedent in the 
law of this country, or decision of the Court. The Roman law was clear on 
this head, ‘ Proxenetica jure licito petuntur and as that law had always been 
considered as a part of our own system, it was more to be regarded than thelaws 
of our neighbouring country, which with us had certainly no authority. In 
judging of this case, the Court was bound by the laws of no nation whatever; 
as the question, being one of general and natural law, fell to be determined by 
those principles which were most favourable to matrimony, and most conducive 
to the happiness of mankind. 

Upon advising informations, the following judgment was given : 

“ Find, That the offer undertaken by the pursuer, in terms of the missive 
pursued on, dated 16th March 1767, was contra bonos mores ; and therefore find, ' 
Vol. XXIII. 53 A 
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No 64. 'that n« action lies upon the said missive ; assoilzies the defender, and decerns ; 
and finds expences due.” 

Lord Ordinary, Kamts. For Thomson, Jamti Grant. 

Clerk, Ktrkpairui . For Mackaile, Geo. Fergvnon. 

R. H. Fol. Die. v. 4. p. 27. Fac. Col. No 21, p. 51. 
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1774. July 14- ' 

William Maxwell of Dalswinton against Alexander Blair of Dunrod, and 
the Trustees appointed by the deceased Hugh Blair of Dunrod, Father 
to the said Alexander. 

The statute 14th, Parliament 1621, inter alia, enacts. That, wherever any 
person wins above zoo merks, within 24 hours, upon cards, dice, or horse* 
racing, the surplus shall, within 24 hours thereafter, be consigned in the hands 
of the Kirk-Treasurer, if in Edinburgh, or of the Kirk-Session in the country, 
to be applied for the use of the poor. 

In a question between these parties, relative to the payment of a bill that 
Was granted to the pursuer, by the deceased Hugh Blair, in consequence of his 
having lost a bett of L. 200 Sterling upon this feat of horsemanship, which of 
them should ride in the shortest time from Dumfries to Kirkcudbright ?— the 
pursuer having contended. That betts of this kind were not illegal, the point 
deliberated upon by the Court was, Whether or not the act 1621 was in desue* 
tude ? And, for showing that it was not, reference was made to the decision in 
the case of Sir Scipio Hill, 9th February 1711, voce Poor. 

The Court “ found, that the 14th act. Parliament 1621, is not in desuetude ; 
and ordain the Clerk of this process to intimate to the Kirk-Sessions of Dum- 
fries, Kirkcudbright, and Kelton, that they may appear for their interest in 
this cause; and, this intimation being made, remit to the Lord Ordinary to 
proceed in the cause, and to do therein as he shall see just.” 


" Act. Crotbie. Alt. Wight. Clerk, Kiripatrieh. 

Fol. Die. v. 4. p. 34. Fac. Col. No 126. p. 338- 

See the competition between the Kirk Sessions, decided 15th June 
1775, in favour of the poor of the parish of Dumfries, voce Poor. 


No 66. 


1776.. December 3. Hope against Tweedie. 

The Lords sustained action for a wager of a pipe of Port wine between two 
Gentlemen, to be paid to him who should walk first to Edinburgh from a cen- 
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tain place in the country ; though they assoilzied on the circumstances of the 

case, from which a presumption arose, that the wager was not seriously laid. 

See Appendix. 

Fol. Die. v. 4. p. 34. 


No 66. 


1787. 'January 26. 

Edward Bruce, Writer to the Signet, against Walter Ross, Writer to the 

Signet. 

Mr Bruce and Mr Ross laid a bet of L. 50, respecting the election of a 
Member of Parliament for the Eastern District of Fife Boroughs, the latter be- 
ing the agent of one of the candidates. The former thinking he had gained 
the wager, demanded the money ; and, upon the latter refusing payment, 
brought an action against him. 

The pursuer pleaded , A wager is a bargain neither immoral in itself, nor re- 
probated by any statute. Gaming with cards or dice for money is, at least, of 
as hurtful consequence as wagering; but that it is not contrary to law, is evi- 
dent from the act 1621, cap. 14. which, without prohibiting, imposes only cer- 
tain restraints on that mode of gaming. Those restraints, however, do not af- 
fect wagers, the lawfulness of which is evinced by Sir George M‘Kenzie’s Ob- 
servations on the same itatute. This contract, therefore, is a legal ground of 
action; and so, in a case 9th February 1676, No 52. p. 9505. reported by 
Dirleton, the Court found. 

The defender stated nothing with respect to the competency of the action ; 
his argument being confined to the question of fact, Whether the wager was 
lost or won by him. But 

The cause being reported by the Lord Ordinary, the Court seemed to be un- 
animous in the opinion, that action ought not to be sustained. The Judges, in 
general, regarded a wager as in no case & legal ground of action ; while some 
who thought differently, were, nevertheless, disposed to deny action in this 
particular case, from the idea, that political operations were a peculiarly im- 
proper subject of wagering. 

On this ground, therefore ; for, on the matter of fact, the opinion of the Court 
appeared to be in favour of the pursuer, 

“ The Lords dismissed the action, and assoilzied'the defender.” 

A reclaiming petition against this judgment was refused without answers. 


No 67. 
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Reporter, Lord AnktrotUc. Act. IVight. ■ Alt. Ipse. Clerk, Orme, 



Fol. Die. v. 4. p. 34. Fac, Col. No 301. p. 465, - 
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* 0 * This case was appealed. — The House of Lords, 14th April 1788, “ Oit- 
“ dered and Adjudged, that the appeal be dismissed, and the interlocutors 
“ complained of be affirmed.” 


1 796. July 7. Fraser against Sprott. 

Fraser, a jeweller and hardware merchant, having advertised a scheme of a 
lottery, for disposing of his goods, the Procurator- fiscal of the City of Edinburgh 
applied to the Magistrates for an interdict against him, upon the ground, of 
such lotteries being declared nuisances by law, particularly by 27th George TTT , 
cap. 1 . $ 3 . Urged in defence, That the remedy prescribed by the statute was - 
confined to the Courts of Westminster Hall, and that we have no common law 
against making sales in this manner. The Magistrates granted the interdict. 
On a bill of advocation being reported to the Court, the Lords remitted to the 
Ordinary to pass the bill, to the effect of trying the question ; and, in the mean 
time, continued the interdict .— -See Appendix. 

Fol. Die. v. 4. ■ p. 34. 


1799. May 1 5. Samuel Wordsworth against JtfHN Pettigrew. 

Samuel Wordsworth obtained decree in absence against John Pettigrew for 
L. 5 Sterling, as the amount of a wager, that a particular mare would trot 17 
miles within an hour. 

In a suspension, Pettigrew, besides denying tfiat he' had taken the bet, con- 
tended that action does not lie for claims of this sort. 

The Coifrt, upon a verbal report by Lord Probationer Bannatyne, were un* 
animously of this opinion. This was not founded on the statutes against gam- 
ing, but on common law. Courts of Justice (it was observed) were instituted 
to enforce the rights of parties arising from serious transacticns, and can pay no 
regard sponsionibus ludicris ; as to money gained or lost, on which melior est 
conditio possidentis ; 26th January 1787, Bruce against Ross, No 67. p. 9523.' 
’ affirmed on appeal. 

The letters were suspended simpliciUr. 

XL D ,. Fac. Col. No 123. p. 28 i,. 
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SECT. XII. 

Premium for procuring an office. Bond among Electors. Money for 
bribing Ekjjtors. Payment of an Elector’# Debts in a political 
contest. 

4 

1759. February 9. Katharine Young against Gavin Thomson. - 

Mr Ker, being Member of Parliament for Edinburgh, and consequently a 
man of weight, procured for his wife’s brother, Gavin Thomson, an office in 
the excise, with a salary of L. 35 yearly, till he should be better provided for ; 
but took from him an obligation in the following terms, 22d September 1751, 

• I Gavin Thomson, permit clerk, seeing that I stand greatly obliged to Mr 
‘ Ker for the office I enjoy, I bind and oblige me so soon as I receive a yearly 

* free salary of L. 50 Sterling in the excise, to pay out of the same to Isobel 
‘ Young, my aunt, or to any other he shall appoint, secluding, their heirs and 
‘ assignees, the sum of L. 10 Sterling yearly.’ This obligation being put in 
suit, it was objected , That the Court ought not to sustain action upon it, because it 
is contra bonos mores for a man to take a premium to use his interest. One’s in- 
terest ought always to be applied in favour of the deserving, and not to hire it 
out for gain. It was generally the opinion of the Court, that if Mr Ker had 
taken the sum payable to himself the paction would have been contra bonos 
mores ; but not where it is taken by him payable to a friend or relation, such 
as Mrs Yming, who was his wife’s aunt. It was answered, That this distinc- 
tion opens a wide door for defeating the objection altogether; it is but taking 
the obligation ip name of a confident, or some person under authority. This 
is the present case. Mrs Young’s claim depends entirely on the will of Mr 
Ker; because he, when he pleases, can appoint the pension to be paid to ano- 
ther. zdo, If the using 'one’s interest for advancing the fortune of another 
ought to be gratuitous, like lending one’s credit to obtain money to another, it 
is equally contra bonos mores to take' a gratification, whether to himself, to his 
son, to his wife, or to his wife’s aunt; for every gratification of this kind is 
equally averse to the true spirit of benevolence, and tends equally to make a 
man misapply his interest, by engaging for the least worthy, who have no other 
means but such douceurs to recommend themselves. The Court notwithu 
standing sustained process, and decerned. 

. . Fol, Die . v. 4. p. 28. Sel. Dec. No 152. p. 208. 


No 70. 
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*** This case is reported in the Faculty Collection : 

Duncan t Campbell, Captain of the city-guard at Edinburgh; r granted an ob- 
' ligation to Mr Ker, Member of Parliament for this city, to pay, while he en. 
joyed his office of Captain of the guard, and of keeper of the wardrobe in 
Holyroodhouse, to Gavin Thomson, permit-clerk of excise, L. 19 : ics. year- 
ly, or such lesser sum as, when added to his salary in the excise, amounted to 
L. 50 .yearly ; and Gavin Thomson became bound to the same Mr Ker, to pay 
yearly to Isabel Young, his aunt, who was likewise aunt-in-law to Mr Ker, ot- 
to any person he should name, L. 10 Sterling, while his income amounted to 
L. 50, as above, or exceeded it, by his being preferred in the excise. 

Campbell raised a reduction of the first obligation against Thomson, and Isa- 
bel Young charged Thomson for payment of the L. io yearly on the second. 

Campbell’s obligation was reduced, as being contra bonos mores j and Thom- 
son having suspended Young’s charge, pleaded. That his obligation was a part 
of the transaction with Campbell, and was equally contra bonos mores, therefore 
null. 

Both obligations were bribes, which Mr Ker took from Campbell and Thom- 
son, for his interest used in procuring them offices, or keeping them in office, 
and which it was optional to him to bestow on Isabel Young, or any person he 
should name. 

The ruinous tendency of the sale of offices to the state, renders it unlawful ; 
and such transactions are prohibited, and subjected to penalties, by the law of 
-England, 12th Richard II. c. a. ; and 6th Edward VI. c. 16. 

Pleaded or Young ; There is no statute in Scotland prohibiting the sale of 
offices ; on the contrary, offices in the army, and many civil offices, are sold 
publicly, and some have been adjudged saleable by this Court. Neither is it 
clear, that such sales have a bad tendency. 

'But this transaction is not a sale of an office ; for Mr Ker had it not in his 
power, either to confer an office in the excise on Thomson, or deprive him of 
one. He stipulated nothing for himself ; he only burdened Thomson, whom 
he had favoured by using his interest, with L. 10 yearly, for the maintenance 
of his own aunt, to do which he was bound by a natural obligation. It was a 
most pious transaction on the part of Mr Ker ; and so far from being contra 
bonos mores, that it is confirmed by the practice of the courts of England, in 
cases not so urgent as the present ; Hill. 1693, Symonds versus Gibson, 2d 
Vern. 308. j Laurence versus Braiser, 1st Chan, case 72. noy. 142. 

“ The Lords found Thomson liable for the L. 10.” 

Act. And. Pringle. Alt. J. Dalrymplt. Clerk, Pringle* . 

J- C- Fac. Col. No 167. p. 297. 
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1775. March 1. ^ 

John Paterson and Others, against The Magistrates and Town-Council 
of Stirling, elected at Michaelmas 1773. 


No 71. 

In November 1773, a petition and complaint was presented to this Court, The effect of 
under the authority of the statute of the 16th of the late King, for regulating association 
the elections in Scotland, at the instance of John Paterson deacon of the wea- among^e 
vers, and others, as constituent members of the town-council of Stirling, elec- ! eadiD 8 m . el ? 
ted at Michaelmas 1773, setting forth* That James Alexander, then elected “f? borough* 
provost, Henry Jaff'ray, counsellor, and James Burd, bailie, have, since the pw^‘tna“ d 
year 1 768, managed the elections and affairs of the burgh according to their their in,er * ’ 
pleasure j • and that, being resolved to support their influence, they had entered annul a sub- 
into a most illegal and dangerous association in 1772, which they executed in tfonofma- 0 * 
the form of mutual bonds, whereby they became bound to one another, that « istrate5 » a * 
no person should be brought into council that was not approved of by all the by^undue 1 
three, and without their being assured that such persons would stand by and jh^'aMocia- * 
support their interest: That each of the three should name a certain number tion « 
of friends to be brought in at every election : That no oflice or place of trust 
or profit within the burgh should be bestowed on any person but with their 
joint consent; and that they should maintain this engagement during their 
lives. That, agreeably to this bond of association, the council of the town of 
Stifling had, by degrees, been modelled and framed to the pleasure of the three 
bondsmen, and the ourgh entirely brought under subjection to them: and 
therefore, the complaint prayed the Court to grant diligence for recovering the 
said bonds, and to find the same contra boms mores , unwarrantable, and illegal ; 
and to reduce and make void the pretended election of magistrates and coup- ' 
cil made at Michaelmas then last. 

Answers were put in to the complaint, in which Alexander, JafFray, and 
Burd, admitted, that they entered into a bond of association nearly in the 
terms specified in the complaint ; but they alleged , That they never did, and 
never had occasion to give it any effect in election matters ; and that, at the 
election 1773, it was disregarded, and soon after destroyed : This bond was in- 
tended to strengthen a friendship that had subsisted for some time, and they 
never made a bad or improper use of it in any respect whatever. The other 
respondents averred, that they never heard of the bond till after the last Mich- 
aelmas election ; and that none of them felt any influence at the last, or any 
ether election, which they could, after hearing of the bond_ impute to it. 

The bondsmen, Mr M‘Killop, a writer, in Stirling, and others, were examin- 
ed upon a diligence granted by the Court, and from their depositions it ap- 
peared, that the bond, in consequence of a difference that rose amongst the. 
bondsmen at the last election, had been destroyed; but the tenor of it. was- 
substantiated by the bondsmen themselves, and sworn toby M'Killop *ancl 
ethers. 
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The complainers having»been ordained to give in. a condescendence of the 
facts they offered to prove, they accordingly did exhibit a condescendence, to 
■which the bondsmen and others made answers, in which they disputed the re- 
levancy of the condescendence, as it was not offered to be proved that any of 
the respondents, other than the bondsmen, had any knowledge of the bond ; 
and therefore they insisted, that, though it might affect the election of the 
. bondsmen themselves, yet it could not strike against the election of the rest of 
the respondents. 

The complainers, in replies, inter alia , insisted. That, if the provost alone 
be disqualified, the election cannot subsist, agreeably to the opinion of the 
Court in the case of Inverkeithing election, nth March 1761, -{see Appendix). 
Further, 2 do. That this bond does not .merely disqualify the parties who sub- 
scribed it, but affords a good reason for 'reducing the whole election, even of 
those who had not subscribed the bond, as being brought about by undue in- 
fluence, as Was found by the House of Lords in 1 734, in the case of Kinghorn'. 
But, 3 tio. Though they might rest their cause upon the proof as it stands, as 
the bond, though subscribed but by three, ought, for the reasons given, to annul 
the election even of those who did not subscribe it ; yet they are in condition to 
. prove, that both at Michaelmas election 1772, and at Michaelmas election 1773, 
the persons brought into the council as merchant-counsellors, and deacons, were 
informed, that the interest of Messrs ‘Alexander, -Burd, and Jaffray stood upon 
one bottom, and were taken bound, by a promise previous to their election, to 
support that interest. Now, if the persons brought into the council were taken 
bound to support the joint interest of these three men, and if these three were 
bound t6 one another by a bond, as above mentioned,, the case is evidently the 
same as if all the counsellors had been parties to the bond. The replies were 
followed by duplies. ' 

The Court allowed a proof, which having been led upon both sides, after 
advising the depositions and memorials, and hearing parties procurators, the 
whole of the Judges expressed the highest disapprobation of the three bonds- 
men for having entered into such an illegal and unwarrantable bond of associa- 
tion. The only difference in opinion was as to the effect it ought to have upon 
the election in question, which the plurality agreed should operate no less than 
a total avoidance thereof ; but, before signing the decree, the respondents, for 
the first time, moved the Court upon the following plea in bar of the whole 
complaint : 

That the complaist being founded upon the statute of the r6th of the late 
King, which authorises a minority to apply for redress of wrongs committed 
by the majority : That, in the election complained of, there was no minority, 
the whole having passed without a dissenting voice; and, therefore, no com-' 
plaint could be made under the statute : That the complainers were barred, 
persondli exceptione ; and that it was Without example to allow a party allegare 
suam turpitudinem, and ifpon such grounds to challenge his own acts and deeds. 
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The complainers, in answer, stated, that it was obviously the intention of 
the statute to give a remedy against every wrong done .in matters of election, 
whether committed by a majority, or acquiesced in by all concerned. It can- 
not be supposed that any one or more of the members of a meeting who had 
concurred in the several steps of an election, not knowing of any latent wrong 
or ground of challenge at the time of such election, should be barred from 
bringing a complaint upon any relevant ground, when, de recenti, they came 
to be informed of such cause of complaint. Such a doctrine is adverse to eve- 
ry idea of law and equity j and various instances have occurred where personal 
objections, such as here moved, to the title of complainers, have been over- 
ruled ; and it would be absurd to confine redress only to wrongs where the par- 
ties have divided into majority and minority, and to deny relief in all other cir- 
cumstances. 

The judgment pronounced was, 

“ Repel the objections to the title of the complainers ; and find it proved, 
That James Alexander, Henry JafFray, and James Burd, entered into the bonds 
or obligations mentioned in the petition or complaint; and find, that the said 
bonds were illegal, unwarrantable, et contra bonos mores , and that the same 
had an undue influence on the election of the magistrates and counsellors of 
the burgh of Stirling made at Michaelmas 1772, and also upon the election of 
magistrates and counsellors made at Michaelmas 1773, the election now com- 
plained of; the Lords therefore find the said election at Michaelmas 1773 
null and void, and reduce and declare accordingly ; and find the complainers 
entitled to full costs of suit.” 

Act. Hay Campbell, M l Laurin. Alt. M‘$>ueei i, L. Advocate, Dean »f Fatuity, Solicitor- 

General Dundae. Clerk, Gibson. 

The Court having afterward taken into* consideration how far the said James 
Alexander, Henry Jaffray, and James Burd, the three bondsmen, were liable 
to censure for having entered into such an association, 

Their counsel represented, That as, in the complaint the said persons were 
no otherwise parties than as members of the town-council of Stirling, therefore 
no procedure could be had against them under the said complaint, personally ; 
and moved that, at any rate, they might be heard by counsel thereupon. 

The Court, of the same date with the former, pronounced this other inter- 
locutor : “ The Lords having heard what is above represented, they supersede 
the consideration of this matter till the third sederunt day of June next, when 
they declare they will hear counsel thereon ; but, in the mean time, allow the 
decree now pronounced to be extracted.” 

These two interlocutors were affirmed in the House of Lords, 8th November 

1775- 
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1778. November 28.^ _ c . 

Colonel Archibald Campbell and his Trustees, against Robert Scotland. , 

In 1 -nr Colonel Archibald Campbell appeared as candidate to represent, m 
the ensuing Parliament, the district of burghs, of which Dunfermling is one. 
and employed Robert Scotland, a shop-keeper tn that burgh, as his agent for 
managing his political interest there. A large gratuity was agreed to be given 
to Scotland for his trouble ; and, in consequence of his undertaking this busi- 
ness money was, from time to time, put into his hand, by d.fferent person, for 
behoof of Colonel Campbell, to the amount of about L. 3000. No rece.pt or 

voucher was given by him for any part of this money. 

It was afterwards suspected by Colonel Campbell and his friends, that Scot, 
land had betrayed his interest in the burgh, and favoured the other party. Co- 
lonel Campbell himself having gone abroad, and named trustees for managmg 
all hi, affairs in this country, Scotland was retired by them to show h,s ac- 
counts for the money he had received ; and, upon his declining to comply, the 
trustees brought an action of count and reckoning against hpn in their own 
name and that of their constituent, and insisted that he. should, in the first 
plute! be ordained to produce his accompts. Scotland acknowledged his ha- 

vino; received the money ; but c , , , , , - 

Pleaded in defence against this action ; As the defender’s acknowledgment is 

the only evidence of his having received the money, it must be taken subject 
to the intrinsic qualities under which he makes it, viz. that he got the money 
fbr the purpose of-employing it in bribery ; and actually employed it to that pur- 
pose The trust committed to the defender was therefore of an illicit nature, 
and all Action on it is denied by law. The circumstance, that the defender by 
undertaking the trust, was equally criminal as the pursuer, does not preclude 
him from pleading this exception to the action. It is an established point in 
the case of smuggling contracts, and others of a like kind, where both parties 
are equally criminal, that the defender is not barred on this account from plead- 
ing the exception. Were it otherwise, the object of the law in denymg action. 

on illicit contracts would be entirely defeated. 

Answered for the pursuers ; That Colonel Campbell had not entered into any 
illicit compact with the defender: That the money was put into his hands for 
the purpose of giving entertainments to the people ; but that he had received: 
no instructions from the defender to employ it in bribery. The pursuer is- 
charged with a crime, and he must be presumed innocent till his guilt be shown. 
The defender’s averment fixes only his own turpitude ; but he must establish; 

bv proof the unlawful concert he alleges, otherwise his defence, which rests oa 

the hypothecs, that an unlawful agreement had taken place, falls to the ground. 

Observed on the Bench; If the pursuer could produce any voucher of this 
money being in the hands of Scotland, the averment of a turpe pactum would. 
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not be sufficient to screen the defender from accounting ; but, as the receipt of ]\J 0 -.3. 
the money rests on the acknowledgment of the defender, the causa dancli is an 
intrinsic quality, and cannot be separated from the other parts of it. The judg- 
ment was, 

** Sustain the defences, and assoilzie.” See Recompence. 

Lord Ordinary, Braxj^Ll. Act. Itay Campbell. Alt. Rae, M‘Lcod. Clerk, Tail. 

Fol. Die. v. 4. p. 29. Fac. Col. No 4 6. p. 80. 


1786. February 1. Mrs Dalrymple against Shaw. 

Mrs Dalrymple pursued Shaw in an action of declarator, for having it found, 
That as, at the solicitation of her friends, the office of keeper of the re- 
gister of sasines for the county of Ayr had been obtained for him by the 
Member of Parliament for that shire, on a condition stipulated by her, of his 
paying to her, and her children after her, five sixth parts of the fees and emo- 
luments of that office ; so he was now bound to fulfil that condition. When 
the cause came to be advised, this question was suggested, Whether such 
a paction was contra bonos mores , and so not actionable. Afterwards^ in sup- 
port of the objection, the defender 

Pleaded, The stipulation in question is inconsistent with the nature .of a pub- 
lic office. The salaries or emoluments pertaining to such, are not to be deem-- 
ed merely adequate to the service performed, but constitutionally requisite to 
preserve to the public officer that degree of independence, and that rank in 
life, which are suited to the extent of the trust committed to him. In another 
view, it is virtually a bribe received, or a corrupt bargain entered into for the 
procurement of an office of public trust ; a thing reprobated by express sta- 
tute in England, 12th Richard II. cap. 2., as it is by the spirit of our common 
law, the abuse not seeming to have ever risen so high in this country as to de- 
mand the special interposition of the Legislature. In a case similar to the pre- 
sent, action was denied on the principles now stated; 91I1 February 1759, 
Young contra Thomson, No 70. p. 9525. 

Answered, The statute quoted, and others posterior, such as 5th and 6th 
Edward VI. cap. 16. afford proof, that by the common law of England, the 
sale of public offices was not malum in se ; otherwise those enactments would 
have been superfluous. Nor is there any reason to suppose our own common 
law different in that respect. The case of Young and Thomson must hav$ 
been decided on some other ground than that of pactum illicitum ; since of 
two transactions to which that objection was equally applicable, one only was 
annulled by the judgment of the Court. In fact, nothing is more openly sold 
than are public offices every day; the clerkship of the High Court of Justi- 
ciary, for example, the dcpule-cleikships of the bills, the sheriff-clerkships. 

53 B 2 ' , 
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The Court Were agreed, That it is contra' honor mores , and illegal, for those in 
power, procuring from Government, offices to other people, to stipulate a s um 
of money, or any of the emoluments, either to themselves, or to third parties. 
Some of the Judges thought the present case substantially of the same nature j 
while others strongly urged this distinction, That here the Member of Parlia- 
ment bore no part in the transaction in question ; and as there is nothing 
wrong in obtaining a public diice from favour to a particular individual or 
family, so it must be right to do so in the manner best suited to the beneficient 
end proposed. 

It became unnecessary, however, to decide the cause on that general ground; 
the evidence of the alleged stipulation having been found insufficient! But as 
the defender declared his willingness to grant a part of the pursuer’s demand, 
to that extent, 

The Lords decerned against him. 

Report»r, Lord RotMle. Act. Dean of Faculty. Alt. Blair, Corbet. Clerk, Home 

S. Fol. Die. v. 4. p. 28. Fac. Col. No 252. p. 386. 


1786. February 1 6 . 

William Morribs, and Others, against John Wilson, and Others. • 

In a complaint under the statutes of the r6th Geo. n. cap. 11. and 14th 
Geo. III. cap. 81. against an election of magistrates and council of the burgh 
of Dunferlmline, it was 

Objected , Tha* the votes of certain persons had been obtained by means of 
bribery and corruption ; for that, they being utterly bankrupt and under ul- 
timate diligence, their debts had been paid by the political party in favour of 
which they had given their voice. To this objection, it was 
Answered, That the creditors of those voters had been instigated by the op- 
posite party to execute that diligence, in order to prevent them from exercis- 
ing their right of election ; and therefore that such payment of debts was jus- 
tified by the restoring of electors to a state of freedom, of which, from sinister, 
motives, they had been deprived. • 

The Court, adopting the argument of the respondent, 

“ Repelled the objection, and dismissed the complaint.” 

Act. Abercrombie, Maconochie. Alt. Wight, Cullen Clerk, Menziee. 4 

•S'* Fol. Die. v. 4. p. 28. Fac. Col. No 259. p. 355,. 
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Smuggling. 


1723. November 27. • 

The Commissioners of the Customs against Mr John Morison, 

Student in St Andrews. 

Morison having had a paroel of brandy that had not paid the duty, pro- 
poses. to sell it to Scot and Thomson, they running the risk of seizure in bring- 
ing it over the water from Fife ; the buyers agree ; and upon that account, 
get a considerable abatement of the price. The brandy happened to be seized 
by the custom-house boat ; and when the seller charged the buyers upon their 
bills, they suspended upon this ground amongst others, That the bills were 
granted as the price of brandy, which they knew not at the time of the bar- 
gained to have been un-entered ; and that it was seized by the custom-house 
boat. To which it was answered, at discussing the suspension, That they well 
knew the brandy was not entered, and that de facto by the bargain, the buyers 
were to run the risk. 

While this debate was in agitation, the Commissioners of the Customs per- 
ceiving it would give a considerable check to these unfair traders, if the credit 
that subsists in the transactions among them were broken, interposed by peti- 
tion, craving that the Lords, before they should descend to examine the par- 
ticular arguments used by the defenders for avoiding payment of their bills, 
would take the general point into their consideration, and find that process is 
not competent upon such illegal transactions. - 

The topics insisted upon were two : 1st, That this was a bargain super re 
illicita ; which in law can afford no manner of action to the party, who 
.knowing it to be such, transacted upon it: That though where a thing is not 
simply prohibited, or extra commercium, there may be lawful bargains upon it. 
where parties act bona fide ; yet where the parties contractors are in the full 
knowledge, that the thing they bargain upon, is in circumstances that render 
it not the lawful subject of commerce, it is quoad them in the same case as it 
were simply prohibited ; it is a thing known to the buyer, to be in the hand 
of the seller by theft from the public, which is rather more attrocious than 
theft from a private person. But, 2 do, (and upon this point was laid the main 
stresss,) That here there was not singly a bargain upon a commodity, knowing 
the same not to have paid duty ; but a bargain made for defrauding the reve- 
nue, where one of the express stipulations is, “ the undertaking to commit the 
Fraud.” And here the disposition of the law is clear, that a bargain being in 
itself unlawful, whatever either party becomes thereby possessed of, he retains 
unaccountable to the other, to whom the bargain can afford no action, though:- 
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it may subject both to a penalty ; and therefore, though the brandy had been 
actually received by the suspender, he could not, upon such an unlawful bar- 
gain have action for the price. To illustrate this matter, let it be supposed 
the brandy had landed safe at Pinky, and that Scot and Thomson had agreed 
With a common car-man to bring llis car by night to assist them in carrying oft 
their purchase, for which lie was to have ten times the ordinary wages ; can it 
it be thought, in this case, that the car-man would have action for his wages? 

It is believed not ; and the reason is yet stronger, why Morison should not have 

action against Scot for the price. - , ' 

To which it was answered, Were brandy altogether prohibited as to the use 

as well as importation, it might come possibly under the description of merx 
illicita • though, even in that case, it might be a question, ‘ Whether the price 
. of it when truly bought and delivered, would not be due;’ but since neither 
the importation nor the use of brandy is prohibited, since it is most certainly 
the subject of commerce, it is hard to find a reason why it should be deemed 
res illicita. All prohibitory penal laws are strictly to be interpreted 5 and, 
where the law has provided certain penalties, it is a rule, that none other or 
greater can be exacted. If the law had satisfied itself with prohibiting the im- 
portation of brandy without paying duty, and had gone no further, it is cer- 
tain that the brandy imported contrary to that prohibition, would not have 
been forfeited ; and as the law has gone further, and has provided diverse for- 
feitures and penalties for each transgression, this must be deemed the sole 
sanction with which the execution of the law is enforced ; and recourse cannot 
be had to further expedients, until they are by statute enacted. The payment 
of the duty of brandv, is secured by many different precautions ; if it is im- 
ported in prohibited casks, it is forfeited ; if seized in running to be laid on 
Ld or even in carrying at land, it is forfeited ; if, by the party’s oath, the im- 
portation can be proved, the duties may be recovered ; the persons who run it, 
und those who assist in running, are liable to penalties. But here the law stops, 

1 leaving brandy still in the hands of the possessor a merchantable commodity, 
and allowing the use of it to all the lieges. To proceed further then, and to 
declare that no person who buys it is liable to pay the price, would be surely 
to lay a further incumbrance bn that trade ; but an incumbrance that has no 
foundation in the laws of the revenue, and that nothing Jess than the legisla- 
ture could induce. Were games at hazard simply prohibited by statute, with- 
out any further provision, such as play would be guilty of- a trespass ; but sure- 
ly the bills, bonds, or other securities given for play-debts, would not be void ; 
which was the reason why the statutes made in that behalr added to the gene-, 
ral prohibition a special provision, that securities given for sums lost at play 
should be ineffectual. It is suggested, ‘ That any contract or agreement for 
‘ running of goods is unlawful.' This is admitted ; and it will be punn, tom 
enquiry- into the reason of this, that the single act of buying gooes alter they 
are run, is not unlawfuj. If a person bargain with a runner of goods, to assi<* 
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him, for a certain sum of money, to set these goods clandestinely on land ; or 
if a car-man, after they are on land, should bargain privately to transport them, 
such persons, doubtless, are art and part of the fraud ; their paction is de re 
turpi et illicita, to aid a person to trespass the law, and to defraud the revenue ; 
if the runner’s action is guilty, the action of the person assisting is no less so ; 
and the hire or price of the guilty action may properly fall under the condictio 
ob turpem causam. But when the goods are safe on shore in the proprietor’s 
cellar, when they have past perhaps through several hands in sale, the person 
wht> buys them commits no trespass against the law, neither does he who sells 
-them $ because, by no statute, is the buying and selling prohibited ; and, where 
there is no prohibitory statute that can be trangressed in the act of buying and 
selling, no illegality is committed, and consequently there is no turpitude. 
Every man in the nation who purchases Burgundy or Champagne, knowing it 
to be imported from Holland, buys a commodity prohibited to be entered, 
which has paid no duty, and consequently forfeitable, since, by the statute of 
navigation, these wines are not enterable from Holland. Every person who in 
Scotland buys claret, knows that he buys French wine, which has not paid the 
duty of French wine ; and purchases it indeed as such, since he would not 
give the price for it, if it were Spanish, under the name whereof it is entered. 
What then must be said? are these purchases void? are the buyers exeemed 
from paying the price ? must the bargains, which, between them and the sel- 
lers, are absolutely fair and just, be null and of no effect, to the seller’s preju- 
dice, without any law or statute on that behalf? one should, with submission, 
think this cannot be admitted without a great absurdity. Again, 'it- is by ex- 
press statute forbidden to kill salmon after a limited day, and a penalty is in- 
flicted on transgressors ; nevertheless, thousands of people trespass against this 
law, kill black fish, smoak them, and sell them. Should a purchaser, who buys 
such smoaked fish, knowing them to have been killed in forbidden time, pre- 
tend to avoid payment of the price on no other ground, than that the salmon 
caught in breach of the law was res illicita , it would be a good answer, that 
though the killing was unlawful, no law. prohibited the sale, which being fair 
and just betwixt the buyer and seller, must, with regard to them, have .the 
legal effect. It is hinted, ‘ That run brandy is a kind? of res furtiva a' con- 

sequence whereof would be, that the bargain made concerning it, it being 
known to be such, is unlawful, and can yield no action. But it is a point of 
certainty equal to a principle, that the property of run goods, prior to the seizure 
and condemnation, is in the private patty. The Crown indeed has a right to 
the duty, and the goods are forfeitable if seized; but, prior to the seizure, there 
is no jus in re to the Crown ; the owner may export, use, or dispose of them at 
pleasure ; and therefore there is no foundation to suggest, that he cannot con- 
vey the property by delivery on a sale, which certainly a thief could not. : It 
1 is further suggested, ‘ That, in the case in question, there was a separate co;r- 
* sideration, which amounted to. an explicit bargain for defrauding the revenue* 
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2do 75. ‘ viz* the purchaser undertook the risk and hazard of transporting the goods 

‘ free from seizure.’ Had the purchasers (that is Thomson and Scot) under- 
taken this risk for the sake of the seller, to aid him in carrying on the fraud, 
it is already admitted, that the hire stipulated to them might be avoided ; but 
that is not the case ; Thomson and Scot made no bargain of this kind ; the 
seller was not at all concerned what they did with the goods ; and if they pro- 
posed to evade the custom-house officers, the risk was their own, and they were 
to account to themselves for it. On the contrary, the bargain with the seller 
consisted singly in this, that he was to receive the price, and deliver to them 
the brandy ; and that, after it was in their possession, he was. to be no further 
concerned ; for the meaning of undertaking the risk rei vendita , is no more 
than negative as to the seller, that he . is no further obliged than to deliver the 
goods ; the consequence whereof is, that the buyer naturally undergoes the 
hazard of goods which by delivery are his own. 

The Lords found, that action on the bills in question, for the price of run 
goods, though bought as such, is competent. 

FoL Die. v. 2. p. 24. Rem. Dec. v. 1. No 40. p. 80. 


No 76. 
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1736. November 16. Scougal, &c. against James Gilchrist. 

This was a charge upon a decreet of the Bailies of Edinburgh, for the dama- 
ges sustained through the suspender’s not-delivery of certain goods, such as 
brandy, 8tc. sold by him to the chargers. 

For the suspender, it was alleged ; That the goods in question were sold as 
run goods, which appeared from the prices, and whole circumstances of the 
case ; therefore he could not be liable in delivery thereof, or for any damages 
arising through not-delivery ; seeing, by the nth of GeO. I. chap. 29. * It is 
‘ provided, That, if any person shall expose to sale prohibited or run goods, 
‘ the same shall be forfeited, and may be seized by the party to whom the 
‘ same shall be exposed to sale, or any officer of the customs, &-c. ; and that 

* the person so offering to sale such goods, shall also forfeit and lose triple the 

* value thereof* Whence it was contended, That the suspender could not be 
liable to deliver those goods, which the buyer, without payment of the price, 
could not only have seized, but likewise have subjected the seller to triple the 
value ; that thereby the sale was annulled by public law, and the exposing 
thereof to sale was a statutory crime, subject to severe penalties, to which, by 
no law or equity, the suspender could be compelled. 

2 dly, It is also provided, by the same statute, ‘ That all prohibited or run 
‘ goods, so bought by any person, shall, in like manner, be forfeited, and may, 

* after delivery to the buyer, be seized and taken from him by the seller, or 
‘ any officer aforesaid ; and the buyer, beside forfeiture of the goods, shall for- 
.« feit and lose triple the value, &c.’ Whence it was argued, It did likewise 
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appear that the contract of sale was annulled ; seeing the seller was so far from No 76. 
being bound to grant warrandice to the buyer, that he might seize the goods 
himself, and have action against the buyer for triple the value ; which is quite 
inconsistent with ahe substance of the contract of sale. 

Replied for the chargers : That the statute does not make void the contract 
touching run goods, which, however, could not have escaped the legislature, 
had it been intended. And, as to the above provisions, 1 mo, The forfeiture of 
the goods, and triple the value, is not in favour of the person who seizes, but of 
the Crown ; the act here entrusts the seller with a power to be exerced for the 
benefit of the public, which he may use or not at his pleasure, and which does 
not at all impinge upon the precise obligation betwixt private parties'. For, 
idly, Let us suppose the goods actually delivered, and, upon that, seized by the 
offic J ers(Jf the- public ; surely it will not be pretended, that this would save the 
purchaser from payment of the price : or, let us even suppose the goods were so 
seized by the seller himself ; neither could this stand in his way to demand pay- 
ment of the price, which became due upon delivery ; and his afterwards seizing 
of the goods, as an officer of the Customs or Excise might have done, could in- 
fer no culpa or blame to forfeit his price : if so, the consequence is undeniable, 
that the seller should be liable in damages, if he does not implement his bargain. 

2 dly. Admitting the forfeiture were to accress to the benefit of the person who 
seizes, even this would make no alteration ; for, though the seller might seize 
the goods after delivery, yet the buyer has the very same thing to plead ; he 
might seize before delivery, and so the benefit of the forfeiture accress to him ; 
so far they are inparicasu ; and, if neither the one nor the other has done this, 
what remains, but that the bargain should stand? 

Duplied : That though the statute does not expressly annul such contracts, 
yet it virtually does it, as above, and superadds severe penalties. And, to the 
first. It was answered, That, by an express clause in the act, the forfeiture and 
penalties ar.e divided between his Majesty and the seizer. To the second, second. 

The present question is not concerning the recovery of the price of run goods ; 
for though, perhaps, if the buyer had received and disposed of the same, he 
would be liable for the price, yet that does not affect the present case ; for, in 
many instances where the contract of the sale is void, yet the buyer will be 
liable for the price in point of equity. Thus, if a minor, without authority of 
his curators, or even a pupil, purchases goods and dispose* thereof to advantage, 
fie will be liable for the price, though the contract was originally void ; but the 
action, in such case, does not arise from the contract, but from the natural 
ground of equity, that no person is allowed to profit by another’s less. And it 
is absurd to pretend, That, where the seller himself seizes the goods delivered, 
he could have action for the price ; if the price was actually received, he might 
possibly retain it in peenam of the buyer, though the statute is silent on this 
head ; but, for certain, it is contrary to the nature of d contract of sale and ‘ 
warrandice therein implied, that the seller could sue for the price, when-he him- 
Vol. XXIII. 53 C 
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•elf seizes the goods. And the present question is, if he can be obliged to the 
delivery thereof, or be liable in damages, if he fails therein, since he might have 
seized the effects immediately upon delivery. 

To the third : The seller and buyer are indeed upon equal footing, as to the 
liberty of seizing the goods, and being entitled to triple value, &c. ; all ' which 
plainly shows, that the contract is not binding upon the one patty more than 
the other ; so that, upon the whole, it is evident, that this act, in order to dis- 
courage the running of goods, has not only annulled contracts of . sale con- 
cerning the same, hut likewise imposed severe penalties upon the execution 
thereof. 

The Lords found the reason of suspension relevant, that the purchaser knew, 
at the time of the sale, that the goods were prohibited or run-goods, in terras of 
the act of parliament. < 

C. Home, No 34. p, 64, 


1740. November 6 .. 

Thomas. Wilkie Merchant in Cowper of Angus, against Thomas M'Nrn , 

Merchant there. 

The said Thomas Wilkie purchased from one Patrick Wallace, merchant in 
Aberbrothwick, 33 ankers of brandy, which were to be delivered to him next 
day at Hayston ; and next morning,. Thomas M‘Neil (who was present at the 
bargain) came to Wilkie, who was then .going to receive the brandy, and de- 
sired that he would allow him to be a partner for 13 ankera.of the cargo. Wilkie 
agreed to the proposal ; and, in order to execute the same,, he drew a bill on him 
for the price of the quantity, (which he consented to give him), payable to 
Wallace- M'Neil accepted the bill, and gave it to Wilkie, to be delivered to 
Wallace upon receiving the brandy. After this, Wilkie went to Hayston and 
received the brandy, and gave Wallace Mr M'Neil’s bill for the price of the 13 
ankers, and his awn. for the remainder. But, in his way home, a Customhouse 
officer seized the whole. 

Mr Wallace the seller, insisted, against Wilkie for payment, not only of his 
own bill, but likewise for payment of M‘Neil’s bill,, since Wilkie had signed 
the same as drawer. 

Wilkie having been obliged to pay M'Neil’s bill to Wallace, and having got 
an assignation thereto, proceeded to discuss the suspension of a charge which 
had been given by Wallace to M‘Neil. 

For the suspender it was pleaded. That though the bill bore value received, yet 
really and truly no value had been paid for it : That the true cause of granting 
it, was a promise to deliver a certain quantity of brandy, which had never been 
delivered ; and that by the act 29. of nth Geo. I. all bargains with respect to 
an unlawful subject of commerce or prohibited goods, such as brandy, though 


Digitized by v^ooQle 



FACTUM TLLICTTUM. 


9539 


Sect. 13. 

not expressly annulled, was virtually so. And as Wilkie has acknowledged, No 77. 
that the cause of the bill was run brandy to be delivered to the suspender, 
which he might have seized, notwithstanding his bargain, had it been offered to 
him, its being seized by a customhouse officer cannot vary the case. M‘Neil 
was never concerned in the bargain with Mr Wallace, the original proprietor of 
the brandy, but was to. receive a certain quantity of it ; and, seeing it was not 
delivered, the risk ought, before delivery, to fall on Wilkie the seller. See 
Scocgal against Young and Gilchrist, No 76. p. 9536. /. 34. § 1. D. De contra Empt . 

Answered : That delivery to Wilkie for his own and the suspender’s account, 
at his desire, was delivery to himself; that as he was admitted to a share of the 
bargain with Wilkie, he must run the same risk. If, indeed the charger had 
sold him the brandy upon an advanced price, more than had been agreed for 
with Wallace, it might justly have been said, that, before the brandy was de- 
livered to the suspender, the goods behoved to pprish to Wilkie : But that was- 
not the case ; the suspender was witness to the whole of the bargain with Wal- 
lace, desired next day to have a share in it, and entrusted Wilkie with the re- 
ceiving the goods for both their accounts. It is impossible therefore, to imagine 
that Wilkie could undertake the risk and expence of transporting the*suspen- 
der’s share of it, when he was not to get a farthing by ,it ; and that after the 
brandy was delivered, the property of the suspender’s part was as much his, as 
that of the rest was Wilkie’s; so that when the whole perished, or was lost, 
each parcel must be lost to its proper owner. See No 75. p. 9533. 

The statute does not concern this case ; for the penalties thereby imposed 
upon the buyers or sellers, in favours of the one against the other, if he ceased 
to take the advantage, cannot apply, where one for his own and another’s be- 
hoof, gets a bargain of brandy, or any such run-goods, delivered to him. For, 
to be sure, one of the partners cannot seize in prejudice of the other, or subject 
the other more than himself to any hardship, as the hazard must be common 
where the subject itself is so. 

The Lords Found there was sufficient evidence, that the charger and suspend- 
er were partners in the bargain as to the brandy purchased from Wallace, and 
found that the delivery by Wallace to Wilkie, was equal to the delivery to 
M;Neil ; and therefore repelled the reasons of suspension. 

Fd, Die. v. 4. p. 31. C. Home, No 135. p. 263. 


« 


1741. November it. 

Robert Cockbqrn against John and James Grants. 


The said Robert Cockburn purchased some ankers of French brandy from 
•the Grants, part of which he received, and paid the price thereof ; but the 
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price having risen, the other part was not delivered, whereupon he brought an 
action against them for damages. 

Pleaded in defence, That the pursuer knew that the brandy was run or pro- 
hibited goods ; and, consequently, the bargain fell under the statute; undecirm 
Georgii I. that the commerce of such subjects was plainly prohibited by that 
act ; for, besides the general prohibition to import such goods, without regular 
entry and payment of the duty, and the severe penalties therein specified, it is 
enacted, ‘ That if any person shall offer or expose to sale any such goods, wares 
‘ &c. the same shall be forfeited, and the person to whom they shall be oflfer- 
* ed to sale may seize the same for his own behoof ; and, further, the person 

who so offers and exposes them to sale, is made liable in triple . the value ; 

‘ and, by another clause, such goods may, after deliveryv to the buyer, be 
1 seized and taken from him by the very person' who sold the same ; and the 
k buyer is also made liable in triple the value.’ It fs true, the statute does not, 
in terms, discharge the buying and selling of goods so unlawfully imported ; 
yet there can be no doubt, that such prohibition is strongly implied from the 
w hole scope and purport of the law, where they are not only prohibited to be 
imported without payment of the duty under high penalties, but w hen so im- 
ported contrary to the prohibition, are, in effect, discharged to be bought or 
sold. For it is plainly impossible the common rules of law, in emption and 
vendition, can take place in a consistency with what is statuted in the act. 
How can there be a proper sale, where the property of the thing sold neither 
is nor can be transferred, but the goods may be retaken by the seller himself 
-immediately after delivery? If the defenders could not have obliged the pur- 
suer to pay the price, though the goods had been delivered, it follows, that he 
cannot bring ah action for delivery, or damages in case of not-delivery ; and 
so it was determined, 16th November 1736, Scougal and Young, No 76. p. 

9536 . . ' 

Answered, There w T as nothing in the title or statutory part of the law which 
could support the defence,; idly. Where certain penalties are inflicted by law, 
quite different from that of annulling the contract of sale, upon those who buy 
and sell such commodities, in some cases, those very penalties cannot be in- 
curred without a previous sale ; as, particularly, in this statute, the seller may 
seize the goods from the buyer ; but no other person, except an officer of the 
Customs or Excise, can do. this ; which shows, that nothing can give him this 
privilege but the contract of sale, completed by delivery. If so, it must follow, 
that the sale is not prohibited, but that there is a necessity for a sale, before 
the penalty can take place ; 3 dly, There is a very great difference between an 
act discharging all buying and selling of such and such goods, and, in case of 
sale, declaring the bargain to be void and null, and an act which only prohi- 
bits the buying and selling under a penalty. Besides, it is plain from the 
whole clauses, that the Parliament carefully avoided the enacting of any tiling 
so as to annul a bargain of sale, though, at the same time, they enacted such 
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penalties as would have had the same effect, had advantage been taken of 
them ; 4 M/y, There is no such thing known in the laws of England as an im- 
plied prohibition ; further, the buyer has the power first to seize, and the seller 
never has power to seize, except the buyer neglect to take the benefit of the 
law ; so they are not upon a level : But if, by implication, the buyer shall be 
denied action, then the buyer becomes the most unfavourable person of the 
two, contrary to what .ought to be, seeing the seller is the person who imports 
such goods. 

The Lords found the pursuer could not maintain an action for recovering 
damages in this case. 

Fol. Die. v. 4. p. 31. C. Home , Na 180. p. 301. 

Kilkerran reports this case. 

1741. November 2.< — Found, on report, that no action of damages, for not- 
delivery, lay to the buyer against the seller of run goods. 

This was so found upon the construction of the statute of the 1 1 mo Georgii 
1 mi, cap. 29. entitled, Act for preventing Frauds and Abuses in the Public 
Revenue. Not that the said statute was thought to put run goods extra com - 
mercium ; for where they are sold and delivered, it was not doubted but that 
there lay action for the price : But the act was thought to have this effect, to 
deny action for performance of any bargain about such goods, known to be 
such, not yet completed by delivery ; and that such was the very intention of 
the statute, for discouraging traffic in that sort of commodity.- For, in as much 
as it is thereby statuted, that the seller may, after delivery, seize the goods 
from the buyer, it was thought to be implied, that the buyer could not be 
bound to receive, when next breath the seller himself might seize ; and if so, 
that same buyer could net have action of damages for not-delivery ; and so the 
statute had formerly been constructed ; 1 6th November 1736, Scougal and 
Young against Gilchrist, No 76. p. 9536. 

Others were of a different opinion. . Their notion was, that, as the statute 
had said ho such thing as was argued to be implied in it, and which was ob- 
vious and easy to have been said, had it been so intended ; so the end of the 
law, which was the’ discouraging this sort of traffic, was rather better attained 
by sustaining the action, and understanding the buyer bound to receive, even 
though the seller could forthwith seize ; for, even in case of such seizure, they 
thought action would’lie for the price, and also for triple the value, which 
would be yef a greater discouragement than the denying action to the buyer. 

Notwithstanding this, the Lords again found as above. 

Kilkerran , (Pactum- Illicitum.) No 3. p. 363. 


No 78. 
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1751. November 12. 

William Stewart against Lamont of that Ilk, and Campbell of Ottar. 

Archibald Lamont of that Ilk, Joljn Campbell of Ottar, and sundry other 
Gentlemen, granted bond, narrating, that William Stewart, Surveyor of the 
Customs at Greenock, had, at their request, and on their becoming so bound, 
discharged a prosecution .before the Vice-Admiral of Argyle, against James 
Black and others, for invading, beating, and bruising him, and obstructing him 
in the execution of his office ; and that they had made payment to him of his 
expenses debursed in the said prosecution, and of a further sum in lieu of as- 
sy thment ; therefore, binding them, that no tenant, or person residing on their 
estate, should, for the space of seven years, by himself, or others in his name, 
or for his behoof, directly or indirectly, be concerned in smuggling certain 
goods mentioned, under the penalty of L. 100 Sterling, to be paid to the said 
William Stewart, or his successors in office, or the Collector of the Customs at 
Greenock for the time being, by the person on whose estate the person so 
smuggling should reside for the time, for every such delinquency ; which should 
be probable by the confession of the delinquent, or the oath of two or more 
witnesses, and be cognoscible by the Sheriff of Argyle, in a summary way, by 
petition at the instance of the said William Stewart, or the said Collector, or 
their successors in office, who. should be holden to make previous intimation of 
such intended prosecution, to the landlord of the delinquent, 14 days before 
the proof should be adduced therein. 

After the lapse of the seven years, William Stewart petitioned the Sheriff of 
Argyle, shewing, That within the time, .certain persons residing on the grounds 
of Lamont and Ottar, had been concerned in smuggling, though the goods 1 
were not landed on either of their grounds ; and the cause was advocated ; and 
the Lord Ordinary, 23d February 1751, “ Remited the cause ad bunc effec- 
tum, that a proof might be taken before answer before the Sheriff, with this 
instruction to him, That he should allow a conjunct probation to both parties, 
of all facts and circumstances which had been condescended on by either of 
ihem.” 

Pleaded in a reclaiming bill. It was illegal in an officer of the revenue to ex- 
act such a bond ; the legislature has reserved to itself the' power of imposing 
duties, and of limiting the penalties necessary for putting the laws in execu- 
tion ; and it is not in the power of any officer to vary the regulations of the 
law. It would be dangerous if officers had this power ; as they might, by 
threatening prosecutions, intimidate people to submit perhaps to the regulations 
nf Excise, with regard to duties to be uplifted as customs. The terms of this 
very bond are extremely unreasonable ; as, although the obligants should guard 
their estates, they could not hinder persons residing on them to smuggle else- 
where ; and by the bond the penalty is incurred, if they shall be concerned by 
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themselves, or others in their name, or for their behoof ; and the infraction may No 79. 
be proved against the obligants by the cbnfession of the meanest inhabitant. 

By the act Henry VIII. anno 33. c. 39, all obligations concerning the King’s 
Majesty shall be made domino regi, and to none other person, for his use sol- 
vend, eidem 'domino regi; and if any person take any obligation to the use of 
th^Ling otherwise, such shall suffer such imprisonment as shall be adjudged by 
the King or his council ; this bond being taken to these officers, otherwise than 
as directed by the statute, is null. 

Answered, The officers have not illegally exacted this bond ; but it was vo- 
luntarily granted by the obligants; they were concerned for their tenants, who 
had made themselves liable to punishment, and to exempt them therefrom, 
they came under this obligation, Which the statute of Henry VIII. does not re- 
gard, as it concerns securities for debts previously due to the King; but here 
it was lawful to modify this original obligation as the parties pleased; it is not 1 
taken to the use of the King, but to the officers themselves; and whereas, at 
moving of the petition, it was observed that, considering it in this light,- no’ 
more of the penalty would be found due than was equal to that interest of the 
officers, which they could shew was affected by the breach of the bond ; it is 
answered, a person may stipulate a sum to himself on any condition, 1. 38. § 17. 

D. De verb, oblig. 

The statute does not annul securities taken, not according to its directions,- 
but punishes the persons. 

“ The Lords found that the bond was illegal, and could produce no action.” 

A«t. H. Home. Alt Fcrgium. 

Fol. Die. v. 4. p. 33. D. Falconer , v. 2. No 229. p. 277, 


1759. February 27. , Andrew Walker against John Falconer.- 

0 * ‘ No 

John Falconer merchant in -Nairn, commissioned from James Jamieson Action sus- 

merchant in Gottenburg, a quantity of teas ; which having been shipped by l ained at *, he 

_ _ __ , - * ■ “ • instance 01 a 

Jamieson on board a vessel tor rortsoy, in terms of the commission, the vessel 
was, upon her arrival, seized by the customhouse-officers, together with all her 
cargo. 

Jamieson, by his trustee Andrew Walker, brought an action against Falcon- 
er, for payment of the price of the teas. 

Pleaded for the defender, By act 12 mo, Charles II. cap. 17. teas are prohi- 
bited to be imported into Great Britain from Gottenburg, or any other place 
of which they are not the product, or from which they are not usually first 
shipped for transportation ; the contract therefore between. the pursuer and de- 
fender was unlawful, and can afford no action in a court of law. The inten- 
tion of the parties was to carry on a smuggling trade ; and Mr Jamieson could 
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Na 80, no t be ignorant how the law stood in this respect, as he is a native of Scot- 
land, and carried on business here as a merchant for some years before he went a- 
broad. It would therefore be improper to sustain action upon this contract, 
which was entered into directly against law. Nor is it enough to say, That the 
statute has inflicted certain penalties upon transgression, such as forfeiture of 
the goods, &c. ; and that the Court has no power to add new penalties. Jhe 
present objection, if sustained, is not adding any penalty upon the pursuer; it is 
only denying the aid of the law, to render effectual a contract which is reprobat- 
ed by the law. 

Answered for the pursuer, The maxim, Quod lege prohibente fit, est ipso 
jure nullum, admits of this general exception. That where the prohibition is 
enforced with a penalty, and does not enact an express nullity of the transac- 
tion, the sole effect of contravention is to incur the penalty. The legislature 
of Great Britain has prohibited the importation of certain commodities under 
particular penalties ; but has not yet gone the length of denying action to the 
foreign merchant who furnishes ,such goods upon commission from his corres- 
pondents in this country. Nor would it be proper or expedient, that such a 
certification were imposed ; for, however faulty or criminal it may be in the 
subjects of this country to import uncustomable goods, this cannot, in justice, 
strike against the foreign merchant or factor, whose duty it is to answer his 
commission, and furnish his correspondent, without 'enquiring, whether the 
goods may be lawfully imported into this or the other country. A merchant 
residing abroad, whether a native of this country or not, cannot have access 
to know, or be informed, of the different revenue acts which are from time to 
time passed in Great Britain ; neither is it his business to enquire into these 
matters. His commission is at an end how soon the goods are shipped upon 
the risk and peril of the person who gave the commission. The importation is 
the act of the purchaser ; which, however criminal with regard to him, can- 
not vitiate the antecedent sale. No trade could be carried on among different 
nations, if the contrary doctrine were to be established. 

“ The Lords repelled the defence.” 

Act. Lockhart . Alt. A. Pringle, 

IV.JJ. Tol. Die. v. 4. p. 31. Fac. Col. No 16. p. 27. 

No 81. 1 

1761. November 23. Magnus Gray against John Barron. 

Magnus Gray freighted his ship for six months to John Barron. Both from 
the charter-party, and from the circumstances of the voyage, it appeared that 
she was freighted for a smuggling adventure. Her contraband cargo was seized 
in the Orkneys. 

Gray pursued Barron in the Admiralty Court for payment of the freight. The 
Judge Admiral found, That the contract was unlawful,, and that therefore Gray 
had no action for payment of the fieight. 
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The cause having come before the Court of Session by suspension, and into 
the innerhouse upon informations, the Court ordered a hearing in presence up- 
on this abstract question, whether an action lies for payment upon the perform- 
ance of a smuggling contract ? After the hearing, there were informations or- 
dered; but one of the parties having dropt the suit, the point was not decided. 

Aft. Montgomery, J. Ddrjmple. Alt. Garden, Lockhart. Clerk, Justice. 

J. M. Fol . Die. «. 4 <p. 33. Fac. Col. No 64. p. 148. 


1765. November 13. More and Irvine against Steven. 

Steven, merchant at Newtyle, having commissioned a quantity of tea, bran- 
dy, &c. from More and Irvine merchants at Gottenburg, to be shipped on board 
the first Swedish vessel bound to the coast of Scotland between Ythan and Pe- 
terhead, the vessel was driven, by stress of weather, into the Frith of Forth, 
where it was seized' and afterwards condemned in the court of Exchequer ; 
and, in the trial, More and Irvine appeared and claimed the cargo as their pro- 
perty. 

It was pleaded for Steven, in a suspension of a ^charge for payment of the 
price ; imo, As this was a bargain entered into by subjects of this kingdom, for 
the importation of goods, which the contractors well knew were prohibited to 
be/imported, it was pactum' illicitum, on which no action ought to lie; and it 
would be expedient to refuse action, as that would be a means of discouraging 
smuggling; . 

ido. The conditions of the commission had not been observed, as the ship 5 
instead of touching at the part of the coast directed, had come into the Frith 
of Forth, where it was seized ; 

3 tio, The chargers, by claiming the cargo as their property, shewed they did 
not understand the commission to have been properly implemented. 

Answered to the ij* defence ; Though, by special statute, the goods in question 
are, in certain circumstances, put extra commercium in this country, yet they are, 
jure gentium, of free commerce at Gottenburg, from whence they were commission- 
ed. The prohibitory enactments of these statutes can have no force at Gottenburg, 
or any place beyond the jurisdiction of the British legislature ; persons residing in 
a country subject to different laws, are not presumed to know or attend to the 
various laws enacted in this country for regulating such matters ; nor are they 
obljged to enquire, whether the purchasers are to enter the goods or not, but, as 
factors, must answer such commissions as are sent them. The dismission of this 
action would not have the effect of discouraging smuggling,; it would only 
change the course of the trade, and throw the whole of it into the hands of fo- 
reigners, who would only deal for ready money. See Lord Bajjkton, v. 1. p. 

Vol. xxm. 53 0 
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413. § 16., and 27th November 1723, Commissioners of the Customs contra 
Morison, No 75. p. 9533 ; Walker contra Falconer, No 80. p. 9543. 

To the id ; The goods were shipped op board a Sweddish ship, bound to 
that part of the coast of Scotland where they were directed to be sent, though 
the vessel was driven, by stress of weather, into the Frith of Forth. Foreign 
factors, or merchants, are always understood to have fully implemented their 
commission, so soon as they have shipped the goods commissioned, agreeably to 
the directions of their constituents ; 

And, as to the 3 d defence ; It was observed, that it was usual for the foreign 
merchant to claim the goods in the Court of Exchequer, in order, if possible, 
to save them from condemnation. 

“ The Lords repelled the reasons of suspension ; found the letters orderly 
proceeded, and expenses due.” 

C- 3 . Tol. Die. v. 4. p. 31. Fac. Col. No 15. p. 22$. 


1776. February 8. Duncan against Thomson. 1 

Two persons having been engaged in a smuggling adventure, the one grant, 
ed bill to the other for the value of his share of the profits. The goods being 
afterwards seized, the Lords refused action for payment of the bill. See Ap- 
pendix. 

Fol. Die. v. 4. p. 32. 


1779. February 26. M‘Lure and M'Cree against John Paterson. 

A vessel loaded with foreign brandy in small casks having come in to Clan- 
yard Bay, on the coast of Galloway, Paterson, jointly with others, purchased’ 
on board of the ship part of the cargo. — The casks were brought on shore by 
the purchasers during night in boats hired by themselves, and were left on the 
coast among the rocks until a convenient opportunity should be got of carrying 
them away. In a few days after, the purchasers granted an obligatory missive 
to Thomas Ferguson, proprietor of the goods, for the price; 

Part of these spirits were seized by the revenue officers ; but the remainder 
came safe to the hands of the purchasers, who afterwards refused payment of. 
the price. — Ferguson indorsed to trustees the obligatory missive, and they 
brought an action upon it against the purchasers before the Admiral which was 
carried into the Court of Session by advocation. The purchasers contended 
that, at any rate, they were only liable for the price of what spirits they had. 
received j but, separatim. 
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Pleaded in defence against payment of any part of the price ; Foreign bran- No 84. 
' dy is prohibited, by the revenue statutes, to be imported in small casks, under 
the penalty of forfeiture to the Crown. The goods, in the present case, falling 
within the enactment of these statutes, were imported into this country, and 
had incurred forfeiture before they were sold to the defenders. — Previous to the 
sale, the vessel with the prohibited goods on board, had come into Clanyard 
bay, which is within the limits of a port. — This is held in law to be an act of 
importation, as much as if the goods had been landed on shore ; and the re- 
venue officers were entitled to have seized them on board of the ship as forfeit- 
ed by law. 

In every instance where goods are smuggled, the property of them vests in 
the Crown from the time of committing the offence, and not merely from the 
time of seizure or condemnation. This necessarily excludes all kind of com- 
merce in the goods smuggled. — The holder of them cannot transfer the pro- 
perty of them to a purchaser. — Any sale made by him flows a non domino, and 
the Crown could seize the goods, though in the hands of a bona fide purchaser. 

But, at whatever time the property of smuggled goods vests in the Crown, 
if both parties are in the full knowledge that the subject sold was smuggled, 
the sale is a contract super re illicita ; and no action can be given to purchaser 
or seller for implement of the contract. — All traffick of this kind is considered 
by the law as criminal. Severe penalties are enacted by statute against those 
who knowingly offer prohibited goods to sale, or knowingly purchase them, 
xith G. III. c. -30. $ 18. 

It is of no consequence, therefore, that the importing of such goods is not a 
moral wrong in itself. — When, by the act of the legislature, the public revenue 
is fixed, and smuggling prohibited, it is thereby rendered criminal j and the 
defrauding the King of his revenues is to be considered thereafter as a moral 
wrong, as much as the defrauding an individual of his property. 

The Court have repeatedly found, that no action lies at the instance of a 
buyer against a seller for delivery of smuggled goods, nor for damages on ac- 
count of the non-performance of any smuggling contract ; Scougal and Young 
against Gilchrist, No 76. p 9536 ; Cockburn against Grants, No 78. p. 9539; 

Duncan against Thomson, No 83. p. 9546. 

In the present case, there was not merely a sale of goods knowing them to 
be smuggled, but a joint adventure, where both parties were equally concern- 
ed in defrauding the Crown of its revenue. 

Answered for the pursuer ; Goods, on being smuggled, do not vest ipso facto 
in the Crown. — In no case of forfeiture whatever has the Crown any real right 
in the effects from the time of committing the offence, unless the statute enact- 
ing the forfeiture declares, that it shall draw back to that period. — If this is 
not expressly provided, the property remains with the holder, and does not vest 
in the Crown until condemnation, or at least till seizure. 

53 D * 
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The revenue statutes contain no declaration, that the forfeiture is to draw 
back to the time of smuggling. — They plainly intimate the contrary. — The 
words of these statutes are, * That the goods shall be forfeited.’ Although, 
tlierefore, goods are liable to forfeiture by being smuggled, they remain in com- 
mercio, and are the property of the holders until they are condemned, or at 
least seized by the Crown officers. — The contrary doctrine is not supported by 
any authority from the law of this country, or the law of England. — But, in _ 
the present case, there is ho room for this question, At what time the goods 
were forfeited ? As they never were condemned in the Court of Exchequer, 
they cannot be considered by this Court as forfeited now, or at any other time. 

The knowledge of parties, that the goods sold were smuggled, is no defence 
against payment of the price. 

Foreign brandy is the subject of commerce in this country as much as any 
other article of trade ; and, although smuggled into the country, yet, as long 
. as the goods remain the property of the private party, and are not put extra 
commercium by seizure and condemnation, the sale of them is lawful. 

The offence in the case of smuggling is entirely malum prohibitum. By im- 
porting foreign brandy in small casks, no moral wrong is committed, and the 
criminality of the importer arises solely from transgressing a statutory prohibi- 
tion. The only penalties or forfeitures, therefore, which can be inflicted by 
judges on the offence, are those which the statutes have enacted.— This is the 
rule of law in every case where a trespass is declared by statute. — If it is meant 
that any contract or transaction betwixt the parties should be voided, over and 
above other penalties, it is so declared in the statute. The legislature thought 
Ihis expedient in the case of game debts ; and, accordingly, the obligation of 
debt is declared expressly to be voided by the act 9th Annexe. 13. But, on 
the other hand, although members of the Court are, by act 1 594. c. 720. ex- 
pressly prohibited from purchasing pleas, and penalties annexed to the offence j 
yet, as the statute does not go further, and declare the transaction itself to be 
annulled, it is a fixed point, that the sale of the plea is good.— Among the ma- 
ny revenue statutes enacting forfeitures and penalties, no statute is to be found 
declaring, that persons selling smuggled goods shall forfeit to the purchaser the 
price of the goods sold and delivered to him.— From this, it may be concluded, 
that the legislature has purposely avoided that mode of correcting the evil as 
dangerous to the freedom of commerce. 

The decisions founded on do not apply. In these cases, action was brought 
for implement of contracts to furnish smuggled goods. The pursuer was, 
therefore, demanding performance of an unlawful act, which could not be en- 
forced by the Court. — But the payment of the price for goods delivered, is an 
act of common justice, and, therefore, it cannot be unlawful to demand it.— 
In one of these cases, Cockburn against Grants, for delivery of run goods. Lord-; 
£ilkerran observes, that, ‘ where they are sold and delivered, it was not doubt- 
ed that there lay action for the price.’ Accordingly, in every Case where 
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such action has been brought, it has been sustained ; Commissioners of the 
Customs against Morison, No 75. p. 9533, where action was sustained for the 
price, although the goods were seized before delivery ; Wilkie against M'Neil, 
No 77. p. 953 8; Drummond against Yule, (See Appendix.) Bank. b. 1. 1. 19. 
§17. Walker against Falconer, No 80. p. 9543. 

The Court were of opinion, That, in this case, it was not necessary to 
determine the point, at what time smuggled goods are put extra commercium 
and vested in the Crown, as, from the other circumstances, there was sufficient 
ground for holding the transaction to be unlawful. 

The judgment was* “ Find no action lies on the note in question, and assoil- 
zie the defenders.” 

A reclaiming petition for the pursuers was refused without answers. ' 

Lord Ordinary, Atuhinlttk. Act. Rat, G. Wallace. Alt. Cullen. Clerk, Tail. 

* Fol. Die. v. 4 * p* 31 . Fac. Col. I\o 74 * P* 1^,. 


1788. December 5. James M‘Lean against John Sword. 

Sword purchased, within land, from M‘Lean, some brandy and coffee-ber- 
ries, of which the latter was not the importer. The goods not being’ accom- 
panied with a permit, were soon afterwards seized by the officers of the re- 
venue ; and, in fact, it appeared that the duties had not been paid for them, 
M'Lean brought an action for payment of the price against Sword, who 

Pleaded ; That this being a smuggling, and therefore an illegal contract 
could afford no ground of action in a court of law ; agreeably to the decision in 
the case of M‘Lure and M‘Cree contra Paterson, 26th Feb. 1779, No 84. p. 9546. 

Answered for the pursuer ; In the case referred to, action was indeed refused 
for the price of brandies Imported in unenterable casks, and purchased at sea 
within the limits of a port. But it would be dangerous to extend this principle 
to such cases as the present, where goods have passed, on shore, from hand to 
hand : For thus it would be in the power of every retail customer to plead that 
objection, to the great embarrassment and prejudice of trade. 

The Court admitted the distinction, and adhered to the judgment of the 
Lord Ordinary, ‘ Repelling the defences, and finding the defender liable,’ &c. 

Lord Ordinary, Alva. Act. Armstrong. Alt. Wm. Steuart. Clerk, Tati. 

Fol. Die. v. 4, j>. 32. Fac. Col, No 2 ..p. 2. 
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No 86. 
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No 87. 

The Court 
refused to 
sustain pro- 
cess at the in- 
stance of a 
Scotsman car- 
rying on trade 
abroad, for 
the price of 
contraband 
goods, fur- 
nished by him 
to a person 
ip Scotland. 


1789. 'January 13. Trustees of Henry Greig against John Davidson. 

Greig, a Scotsman, who was settled as a merchant atGottenburg in Sweden, 
shipped, in consequence of the commission of Davidson, a quantity of tea and. 
other prohibited goods, on board of a vessel bound for the coast of Buchan in 
Aberdeenshire. Greig himself paid the freight ; which was so far above the 
ordinary rate, that the excess appeared to be a eompensation for the risk attend- 
ing a smuggling voyage; and in the bill of lading which he took from the ship- 
master, the hazard of seizure, as well as that of the sea, was excepted. 

An action having been brought agatnst Davidson for payment of the goods, 
lie pleaded in defence, That as the pursuer was a native of this country, though 
residing abroad, he was in a different situation from that of a foreign merchant ; 
insomuch that the degree of participation, in the smuggling adventure, which 
was apparent from the circumstances mentioned above, precluded his right of 
action. 

The Lord Ordinary, in a process of advocation, affirmed a sentence of the 
Judge Admiral repelling the defence ; and the Court, on advising a reclaiming 
petition and answers, 

Adhered to the interlocutor of the Lord Ordinary. , 

A second reclaiming petition however having been presented, the Court ex- 
pressed doubts of the preceding judgment and appointed the petition to be an- 
swered ; but in the mean time the dispute was compromised by the parties. A 
similar question was afterwards determined in the case of the Attorney of Jame& 
Cantley contra Thomas Robertson, nth February 1790, infra. 

Lord Ordinary, Dunsinnan. Act .Altrcromly. Alt. Hay, Maconothlt. Clerk, Home. 

S. Pol. Die. v. 4. p. 32. Fac. Col. No 53. p. 94. 


1790. February n. 

Attorney of James Cantley against Thomas Robertson. 

Robertson sent, by a ship bound to Rotterdam, and from thence back to 
Scptland, a commission to a trader in that place for a quantity of gin. The 
person to whom the commission was directed not being found, the shipmaster 
applied to Cantley, then settled at Rotterdam, but who was a native of Bri- 
tain, had formerly carried oh a smuggling traffic in the north of Scotland, 
and still held correspondence with people of this country engaged in illicit 
trade. 

Cantley on this wrote to Robertson, desiring authority to execute his order 
and requiring cither a remittance for paying the shipmaster his freight In mo- 
ney, or an order for the payment of it in goods. 

Robertson in answer gave the authority required, and ordered the freight to 
be paid in goods at the rate of six shillings per anker, being greatly beyond 
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the allowance in fair trade. He added, in a postscript to his letter, that “ he No 87* 
expected his goods to be delivered at Collieston,” which is a noted place of 
rendezvous for smugglers. 

Cantley shipped the goods, and took from the shipmaster a bill of lading; 
containing an exception of sea-hazard and searchers ; and it bore the receipt 
of the above-mentioned rate of freight. 

The cargo was seized on the coast of Scotland by the officers of the reve- 
nue ; and Cantley haring raised an action, in the name of an attorney, against' 

Robertson, 

The defender pleaded. The action being founded on a pactum illicitum, ought 
to be dismissed, the pursuer having been an accessory to the smuggling trans- 
action. Mere knowledge, it may be admitted, that the buyer is acting for 
a British smuggler, and that -smuggling is the object of the transaction, is not 
sufficient to constitute such accession j but, joined to this knowledge, there 
was, in the present case, an actual participation, by the pursuer’s soliciting. the 
commission, and by the whole other circumstances of the case. 

The laws of. this country will not permit a foreigner, more than a native, to 
violate them. Hence, the goods of a foreign merchant seized in the act of 
smuggling, are equally liable to confiscation as if they had been those of a sub- 
ject ; nor will action ait his instance be sustained, if he be a party to the 
smuggle. But the accession of a native to -an adventure in illicit trade, will 
be evinced by slighter circumstances than where a stranger is concerned, who 
owes no allegiance to our laws. Were a rebellion to exist in this country, 
a native residing abroad who should furnish arms which he knew were to be 
employed against the Government, would stand in a very different predica- 
ment from that of a foreigner entering into the same transaction. 

It may be added, that nothing' contributes so much to the increase of contra- 
band trade, as the interference of natives of Britain when abroad, whose know- 
ledge of the country, and of its inhabitants, gives them so peculiar an Advan- 
tage, which therefore it is highly necessary to check. 

In conformity to these observations was the decision in 1779, in the case of 
Sibbald and Company contra Wallace ; * and in the Court of King’s Bench, 
the English judges, in the case of Biggs and others contra Lawrence, r8th No- 
vember 1789, refused action on this ground, that the plaintiffs, British subjects, . 
carrying on merchandise abroad, acted illegally in furnishing goods which they 
knew were to be imported into Britain in defiance of its revenue laws. * 

Answered , A merchant having his residence abroad, whether a native of this 
country or a foreigner, is entitled to action here for the price of commodities 
sold by him, although he knew it was the intention of the buyer to import 
them in prejudice of the revenue, if he himself had no farther concern in the 
smuggle. This seems to be admitted ; and were there any law to the contrary,, 

• Not reported} See ArfESDu* 
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it would lay such an embargo on the freedom of the commence, as it could 
hardly survive. Nor is it any objection to so obvious a doctrine, that British 
subjects in foreign countries are prevented by their allegeance from furnishing, 
in the way of trade, warlike implements to be employed against our Govern- 
ment, which would be a true crime, a misprision of treason ; whereas trespass 
sing upon the revenue laws is not in itself immoral, being rendered criminal 
by positive law only, which is not of force beyond its territory. 

Accordingly, that action ought to be sustained in such cases, has been re- 
peatedly found, Walker contra Falconer, aist February 1757, No 80. p. 9543 J“ 
and Moir and Irvine contra Steven, 13th November 1765, No 82. p. 9545. 
Nor is the case of Sibbald and Company of a contrary tendency; for there the 
smuggling bargain 'was entered into, not with a merchant residing abroad, but 
with a native at home, who engaged himself to import contraband goods in de- 
fiance of the very laws to which he was subject at the time. 

In like manner, in England, action was sustained £or the price of contra- 
band goods, because, in the words of Lord Mansfield, “ though the seller knew 
what the buyer was going to do with the goods, he had no concern in the 
■transaction itself;” Holman versus Johnson, Cowper’s Reports, p. 341. As to 
the case of Biggs contra Lawrence, the transaction took place between parties 
in Great Britain, in the same manner as in that of Sibbald above-mentioned. 

Before the defence be sustained then, some accession to the running of the 
goods must be shown on the part of the pursuer. This could only be, by his 
having an active hand in the importation, by his being concerned in the profit 
or loss of the adventure, or by the payment of the price being made to de- 
pend upon the safe arrival of the goods. Nothing of that kind however ap- 
pears from the species facti ; nor indeed any thing farther on the part of the 
pursuer, than the knowledge of a design to run the goods, and a natural 
desire of a profitable transaction in the way of his business. It seems impos- 
sible to conceive that he could have been liable to penalties for illegal im- 
portation had he returned fo Scotland, as the shipmaster or the defender 
would have been ; w'hich is the criterion by which to ascertain the point of 
^ .accession. 

Replied, It appears from the report in the case of Holman, that the sdlens 
were a foreign company bearing no allegiance to Great Britain. 

The Lord Ordinary sustained action ; and the Court at first adhered to that 
interlocutor. 

But a reclaiming petition, with answers, having come to be advised, 

By some of the Judges, the idea seemed to be entertained, that in cases of 
this nature, even without participation, from knowledge alone of the buyer’s 
purpose, the sale becomes an illegal act, so as to bar action. A British mer- 
chant carrying on trade abroad, it was observed, is by no means to be consi- 
dered in the same light as a foreigner. He still continues bound by his allegi- 
ance to this country. If, in furnishing arms to rebellious subjects, he would 
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be guilty of treason, his affording to smugglers the means of infringing the 
revenue-laws is also a public offence, even smuggling being a species of re- 
bellion. 

The Lords, by a very narrow majority, “ altered their former interlocutor, 
and assoilzied the defender.” 

A reclaiming petition having been presented against this judgment, it was, 
by the same narrow majority, refused without answers. 

Lord Ordinary, Stonefeld . Act. Dean of Faculty. Ait. Maconochie. Clerk, Home. 

S. Ffll. Die. v. 4. p. 32. Fac. Col. No in. p. 210. 


1790. July 7. 

The Attorney of Young Co. against Alexander Imlach. 

Imlach commissioned a quantity of tobacco and rum from Henry Greig, 
a merchant in Gottenburg, but a native of Scotland. The bill of lading bore 
the exception of seizure ; and it was evident, that Greig knew of the goods 
being destined for a smuggling adventure. From his letters it appeared, that 
he had been looking out for a cargo of such contraband gooft for Imlach’s use 
and that, on a former occasion, he had employed his owi* agents at London 
to make an insurance, of a cargo of that sort sold by him, to Imlach, against 
the hazard of seizure by the revenue officers, as was evinced by the amount 
of the premium. 

The goods were seized on their arrival in the Frith of Forth, and carried in- 
to condemnation. Greig afterwards drew bills on Imlach for the value, in fa- 
vour of Young and Company, his agents in London. 

In consequence of a commission likewise from Imlach, John Christian, a na- 
tive of the Isle of Man, who carried on trade at Dunkirk, of which town he 
was a burgess, shipped for him a quantity of Geneva. The bill of lading in 
this case, mentioned the ship’s being bourfd for Bergen, and expressed nothing 
as to the hazard of seizure. It appeared, however, that Christian’s agents at 
London had, at his request, insured part of this smuggling cargo for Imlach. 
The vessel carrying the goods happened to be totally wrecked in the Murray 
Frith. * 

Imlach having granted a promissory note for th'e value, it was indorsed to 
Young and Company, who were also agents for Christian. They accordingly, 
in the name of an attorney, brought an action against him, for payment of 
both parcels of goods, before the Admiralty-court, where they obtained de- 
cree. A bill of suspension was presented, which the Lord Ordinary reported 
to the Court, who appointed memorials on the cause. 

Vol. XXIII. , 53 E 
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The argument contained in them was not, in any thing material, different 
frum that which occurred in the case of Cantley, iith February 1790, No 87: 
P-955°- 

On advising the memorials, the Lords, by a small majority, passed the bill.” 

Reporter, Lord Justice-Clerk. Act. Ahercrumiy. Alt. Cullen. 

S. Fol. Die. v. 4. p. 32. Fac. Col . No 144. p. 286. 


179 1. January. Nisbet’s Creditors against Robertson. 

An heritable bond was granted for the price of smuggled goods by a mer- 
chant in Scotland to his correspondent in Holland, wh^'was accessory to the 
importation; the bond was assigned for value to a third person, who took in- 
feftnient on it. On the bankruptcy of the debtor in the bond, the trustee for 
his creditors brought reduction of the security on the score of its being pactum 
iUicitum , and the Lords reduced it accordingly. See Appendix. 

Fol. Die. v. 4, p. 33. 


1793. M,sy 15. • 

Attorney of Thomas Cullen W Co. against David Philp-. 

Thomas Cullen and Company, merchants at Ostend; had been in the prac- 
tice of supplying David Philp at Boar-hills in Fifeshire with contraband goods, 
sometimes on commission, and sometimes»at shore price, that is, a price payable, 
on delivery of the goods in Britain, and sufficiently high to ensure the vender 
against the risk of seizure. 

Captain Oldfield always had the charge ' of the vessels employed by Cullen 
and Company on these occasions. By a letter from Cullen and Company to 
Philp in January 1789, they informed him, that Oldfield., was to sail in a few 
days from Ostend, with a quantity of gin and brandy ; that he meant first to 
call at Boarhills, when he expected Philp would be prepared for him, and assist 
him in the disposal of the cargo. 

The letter was so expressed as to leave room for arguing,' that the goods were 
the property of the capiairts 

Oldfield accordingly arrived at Boarhills soon after. Philp agreed to take 
a considerable quantity of the cargo, and accepted bills for the price, payable 
to Thomas Potts, nephew to Thomas- Cullen, who acted as supercargo on this 
occasion. The greater part of the goods were seized in the landing. 

The bills were indorsed to Sir William Forbes and Company, for behoof of 
Cullen and Company, to whose account they were immediately placed; and.’ 
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Philp being charged fbr payment by their attorney, -brought a suspension, in jsjo 90 . 
which , 

Both parties agreed, that on the principles established by the case of Cantley, 
nth February 1790, No 87. p. 9550, and others, if Cullen and Company 
were accessory to the smuggling, no action could lie ; and the one endeavour- 
ed to establish the accession by the evidence in process, and the other to show 
that there was none. 

The Court were of opinion, that this adventure was just a continuation of 
the former illicit trade, and that the interposition of Oldfield was intended 
merely as a cover to the real transaction, and unanimously adopted the follow- 
ing distinction. When a merchant settled abroad, whether a foreigner or na- 
tive of this country, simply sells goods to a smuggler, tanquam quilibet, and 
makes delivery on the spot, he can maintain action for them in pur courts, 
though he suspected, ot even knew, that they were meant to be smuggled into 
Britain ; but if he is accessory to the smuggling, and thereby to an infringe- 
ment of the laws of the land, (which he is bound to know as far as Concerns 
his trade,) he cannot demand the aid of the British Courts for. recovery of his 
debt. And this, (it was observed,) was not a new doctrine, but established 
before the case of Cantley, by that of Sibbald against Wallace, in 1779..* 

The Lords suspended the letters simpliciter. 

On a motion for expenses by the counsel for Philp, it was observed, that the 
principle of the judgment was in turpi causa melior est conditio possidentis , and 
therefore that no expenses ought to be awarded. 

• Lord Reporter, Stontficld Act. Dean of Faculty, IF. Murray. 

Alt. David Catbcart. Clerk, Home. 

D. D. . Fol. Die. v. 4. p. 32. lac. Col. No, 49. p. 102. 

1793 - May \ 5: 

Reid and Parkinson against James Macdonald, John Elder, and Others. 

Messrs Kirkpatrick and Company, natives of Scotland, settled at Ostend, 
had been in the practice of carrying on an illicit trade with persons in this 
country, and, in particular, had formerly been engaged in a smuggling adven- 
ture with Macdonald and Elder of Inverness, and others. In spring 1790, 

Macdonald, &c: having embarked in a new scheme of the same na*ure, trans- 
mitted bills, ,fof the price of the goods to be furnished, to Messrs Kirkpatrick 
and Company. These dealers at first undertook the commission, but afterwards 
declined executing it, on account of the disagreeable consequences (as they said) 
with which such adventures are attended, alluding to the late cases where action 
had been refused. They, however, recommended a person whom they called 

* Not reported, see A r r r m di i. 
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No 91* Bonstventura Gibert, i Spaniard, as fit to be trusted with their business. He 
having accordingly (as it was said) furnished the goods, the bills were transfer- 
red to him. 

Elder, one of the Inverness merchants, was at Ostend when the ship was load- 
ed. The vessel, which belonged to Macdonald and Elder, was cleared for North 
Faro, although the Isle of Sky was its real destination. 

Kirkpatrick and Company, after declining the commission, continued to fur- 
nish the Captain with necessaries for himself, and to advance him money for 
the repairs of the ship. 

The goods arrived, but in a damaged state. 

The bills were indorsed by Gibert to Reid and Parkinson, for behoof of Kirk- 
patrick and Company, Without value. The acceptors being charged for pay- 
ment, raised two suspensions, and 

Pleaded’, It is evident, from the correspondence and circumstances of the 
ease, that Gibert was the Clerk of Kirkpatrick and Company, who were acces- 
sory to the smuggling, aind acted as agents for the suspenders. 

Answered’, There is no evidence that Gibert was connected with' Kirkpatrick 
and Company, and if he had, as the goods were furnished to the agent of the 
suspenders, who was on the spot, and were by him put on board a vessel which- 
was not the property of the chargers, and 3s they had no concern in the after 
proceedings, it would be contrary to the principle of former cases, and the opi- 
nion of the Court in the case of Cullen and Company against Philp, ( supra ) to 
deny action for the price. 

The Court were satisfied, from various circumstances of evidence, that Gi- 
bert was a clerk of Kirkpatrick and Company, ’ and a person interposed by 
them to cover- their own concern in the transaction. Gibert’s letters, in par- 
ticular, were held to be evidence of this, being in the same hand with Kirk- 
patrick’s, and shewing' a thorough acquaintance with the English language. 
The Judges, in general, were also of opinion,, that Kirkpatrick and Company, 
by their advance of money for the vessel, the false clearances, and their de- 
livery of the goods -on board the- vessel, had acted as agents for the business, 
and become participant of the smuggling. Some were at first moved by the . 
circumstances of Elder being, on the spot, at the loading of the vessel, and- 
held, that the evidence of accession was defective. But, in the end, an unani- 
mous judgment on the above grounds was given. 

The Lord Ordinary had ‘ suspended the letters simplictter.' The Lords . 
‘ adhered and on 30th May 1793, refused a -reclaiming, petition without an- 
swers. 


Lord Ordinary, Drtghorn. 

Clerk, Sinclair: 


D. D- 


A<a Geo. Ftrgufson. • Alt Ja. Grant , Cha. Haj . 

Fed. Die. v. 4. p. 32. Fac.Col. No 50. p. 103. 



Digitized by 


Google 



Sect, 14. - FACTUM ILUCWJM. 


9557 


SECT. XIV. 


Tttrpis Sale to a White Bonnet at a Roup. — Obligation not to 

oppofe reduction of a Verdict of Fatuity.— Transacting a Crime. — 
Transacting Church Penaiice. — British Subject purchasing a Cap- 
tured British Ship. — Combination of Offerers at a Sale Combina- 

tion to raise the rate of Wages. — Combination against receiving 
Money of a particular Coinage .— Pactum contra utilitatem. 


1745. February 8. Lord Lovat against Fraser of Strowie. 

Captain Simon Fraser, who, in the year 1693, had been condemned for high 
treason, granted to Fraser of Strowie, condemned at the same time as one of his 
accomplices, a bond for 4000 merks, of date 7th March 1702, and payable at 
Martinmas 1708, with annualrent after the term of payment, on the narrative, 
that he was justly resting owing to him that sum ; and containing this condi- 
tion insetted after the testing clause, ‘ And these presents to stand in force 
4 bn condition the said Hugh Fraser stands faithful to our interest, otherwisd 
4 not.’ • 

Strowie assigned the bond to his son the present Strowie, and the Captain 
now Lord Lovat, raised a reduction thereof, alledging it was ob iurpem cau - 
sam. 

After some* procedure in the action, a proof was granted to both sides before 
answer, concerning the cause of the bond, which being jed, the import thereof 
came to be. pleaded upon, when it was alleged for Lovat, Thar he had the misfor- 
tune in his youth, to entertain different notions of the interests of his country 
from his present sentiments; that, accordingly he was convicted of high trea- 
son, and fled to France, from which he returned to Scotland in 1702, and gave 
the bond in question to Strowie one of his accomplices, as he did several more 
of the like strain to others, to encourage them to be assistant to him in his de- 
signs ; that it was proved Strowie was not in circumstances to advance the 
money, his estate having been evicted for a debt which was transacted by the 
late Hugh Lord Lovat, and he suffered to continue in the possession ; the pur- 
suer himself, had supplied him with previsions and necessaries, and had edu- 
cated this defender ; and old Strowie, who assigned the bond, had wrote -my 
Lord a letter, testifying how much he was displeased with the use his son made 
of it, for he had only intended he should use- it as an introduction to his Lord- 
ship. - 


No 92. 
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No 92. Pleaded for Strowie ; The, pursuer’s own lawyers had taken a great deal of 
liberty with his character, in accusing him of crimes which the defender con-' 
tended he was innocent of ; that he had always the same attachment to the 
true interest of his country, and the lawful government thereof, haying served 
King William as a Captain ; that, on the death of Lord Hugh, he went north 
to take care of the pretensions his family had to the honours and estate of Lo- 
* vat, which he did in a warm, and not quite justifiable manner'; that he carried 
off by force the Lady Dowager Lovat ; that there being a project of a mar- 
riage between a son of my Lord Salton’s and the young Lady the heiress of Line, 
he had threatened my Lord, and failing to intimidate him, seized him on his 
coming into the country, and kept him prisoner ; for which actions he was pro- ' 
secuted for high treason, but the libel was .restricted- to treasonable rising in 
arms, and there was no proof of any intentions against the government; that 
Strowie, who appeared to be in the possession of his estate, had suffered ex- 
ceedingly on his account, which was a good cause for the bond, the onerosity 
whereof he was only put to astruct. Captain Fraser had lived at his house 
■with a band of men ; on his condemnation, the country was invaded by the 
Atholmen, who plundered Strowie’s house, and did great damage, as did also 
' • the regular troops, by whom it was garrisoned ; his Lady was turned out, and 
aoo sheep, 20 black cattle, and 8 horses carried away ; and that the letter men- 
tioned, was'impetrate from him at my Lord’s house ; and the minister who at- 
tended him on his death-bed had deponed, he solemnly declared he did not 
- know whether he had signed any such letter or not. 

That Lord Lovat brought no* evidence - for his allegations, and the presump- 
tion was for the justice of the cause of the deed ; it was not proved that he was 
then engaged in unlawful designs, he had formerly been in the service of the 
government, and that he was afterwards in its interest, his actions in the year 
1715 shewed, when Strowie joined him ; and it was in history, that, at the 
time of granting thish°nd, he was actually treating with the Duke of. Queens- 
berry ; besides, the clause in the end whs not the cause of granting' the bond, 
but had been throsvn in after it was writ out ; and it might be controverted if it 
, were probative, being after the testing clause, and so J the writer not designed; 
but, allowing it its full force, clauses that will bear to be interpreted in a law- 
ful sense, ought to be s© interpreted ; and this might be understood of being 
faithful to his lawful interests, especially when this interpretation was so con- 
sistent with the subsequent actions of the parties, that in itself it inferred no' 
more than was implied in ward-holdings, which did not oblige to rebellion ; and 
Lovat’s own sense of fidelity, to him, appeared by an earnest letter he w r r( is in 
i the year 1718 to the clan Fraser, in which, looking upon, himself as dying, he 
exhorted them to be faithful to the heir-male of the family, to stand by one 
/ another, and preserve a close connection with the Campbell’s, and particularly 
to adhere to the last and present Dukes of Argyle, whose fidelity to the 
yernment was sufficiently k,nown. 
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Pleaded fot Lovat , That It plainly appeared no onerous clause was given; 

- that'.the granter and receiver were both convicted of high treason, and the bond 
gcpnted to secure the accepter’s fidelity was ob turpem cans am ; .that the ex- 

. jSenses. incurred by Strowie could be no cause, because they were never brought 
. to account, there being understood a mutual tie in the Highlands between su- 

- perior and . vassal, which binds the one to support, and the other to protection ; 
and besides, they were incurred in an unlawful enterprize, in which they, were 

. both concerned ; that they could not be so very great, because it was proved, 

• that the men who staid at Strowie’s house, were maintained with the rents of 
-the estate of Lovat, which the Captain had seized ; that genuine accounts had 
y been published of pdiots he was engaged in at the time of granting the bond ; 

bpt supposing it originally good, Strowie had .forfeited the benefit of- it, by ad- 
hering to. the interest of the heirs of line, whose factor he had been. 

That it was proved the old man had owned the letter, expressing his resent- 
ment of bis son’s conduct, when he was well in his heath, and quite sober. 

Pleaded for Strowie ; That the pursuer was so far from plotting against the 
government at that time, that, if Bishop Burnet might be believed, he was earn- 
est and active, in their service ; that the bond was not merely a gratification for 
services, but an indemnification for real losses which were proved, and must have 
. been very great, notwithstanding w hat was brought from the estate of Lovat ; 

. that it was on this account, might be inferred, from its being granted with a 
cautioner, to whom the Captain gave a bond of relief ; that the clause appear- 
ed not to have been preconcerted, but added, and if any unlawful interest had 
been intended, it would not have been exprest in the bond, and Strowie con- 

• sfaotiy adhered- to him in all lawful ones, having joined him with another gen- 
tleman, at the head of too men before the taking of Inverness ; that the con- 
dition was not suspensive, but resolutive, and mu.t be understood to be purified 
at the terra of payment, which was long before any pretended adherence to 
any other interest ; and, lastly. The letter taken from Strowie at Lovat’ s 

• house, rsmotis arbitris, shewed his own apprehensions of the weakness of the 

cause. . 

Pleaded for Lovat ; Tire cautioner was his brother, the heir-male of the fa- 
mily, and who was not in circumstances to add any security to the obligation. 
It was thought by some of the Lords,' that though Strowie’s losses, which Wei .* 
proven, might have been cayse to h ive indemnified him, yet bonds of this na- 
ture, given to persons to secure their adherence, were dangerous, and. might 
be perverted to bad purposes, the tendency of them being to render in all 
things the receiver subject to the granter, and w’ere therefore contra bonos mo- 
res', that fur this reason, bonds of man-rent were reprybated; and that the g:ear 
power of chieftains .was of bad consequence. 

The Lords, 30th November 1744, reduced the bond. 

A petition was given in, which was ordered to be answered; and in b. th 
these papers, the two parties stryngly asserted their several allegations, that Le»- 
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vat was, er was not, at the granting of the bond, an enemy to the government ; 
But, at advising, Strowie’s lawyers pleaded, they had made a discovery of a re- 
mission recorded in Chancery, both to Lovat and Strowie, by which the pre r 
sumption flew off of their being then engaged in unlawful designs; and it also 
appeared, he was afterwards fugitated for the same crime at the instance of the 
party injured, which process could not have gone on, unless his former con- 
demnation had been taken away by the remission. 

Answered ; This was » remission never accepted of, which shewed his obsti- 
nacy at that time, and made the case worse ; and, at the Chancery they regis- 
tered the King’s signatures, though not past the seals. 

It was argued on the Bfncb, That there was a difference between the cause 
of an obligation and a resolutive condition ; that turpitude in the cause would 
annul the bond, but in the other case it would vitiate the condition, and the 
bond become pure. With regard to the new production, Lovat was safe by 
the pardon to which the seals could be put, at any time daring the granter’s 
life ; that it had certainly past one seal before it came to the Chancery, and the 
ordinary way of recording, was on the passing the seals ; so it had probably past 
them all, and was in his possessson. 

The Lords, 25th January 1745, in respect of the remission prior to the bond, 
instructed by the record of Chancery produced in Court, found the bond in 
question was not ob turpem causam , and that the reasons of reduction were not 
proven ; and therefore assoilzied. 

Pleaded in a reclaiming bill, That the bond was null, as being a bond of man- 
rent, and contrary to the statutes discharging leagues and bands, a practice ear- 
ly prohibited by our law, and the fatal tendency whereof, sufficiently appeared 
by the commotions in the last century in this country. 

The Lords refused the bill, and adhered. 


Act. Hamilton-Gordon & Graham jun. Alt. R. DutuUi, Lockhart, & H. Home- 

Clerk,' Hall. 


Fol. Die. v. 4 .p. 25. D. Falconer, v. 1. p. 69. . 


1753* J^y 7 - 

Andrew Grey against Charles Stewart, James Grey, and James Miller. 


No 93. 
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James Grey exposed his. lands to be sold by public roup to the highest offerer. 
At the roup, James Millar was seemingly the highest offerer, and Andrew Grey 
was the second. Soon after the roup, James Grey, the seller of the lands dis- 
poned them to Charles Stewart, for whom it was pretended that Millar had of- 
fered by commission. Andrew Grey, the second offerer, insisted in a reduction 
of the sale made at the roup to Millar, and of the disposition made in conse- 
quence of that sale by James Grey to Charles Stewart ; and he contended that 
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Millar was only what is called a white bonnet, viz. a person employed by the 
seller to raise the price withont any intention of buying for himself, and secured 
that he should not be bound by his offer. The pursuer further alleged, that 
Charles Stewart was partaker of the fraud, in so far as he knew, that Millar was 
employed by the seller as a white bonnet. 

At advising a proof in this case, it was mentioned from the Bench, that this 
too common practice of employing white bonnets at roups, was a manifest 
cheat. The person who advertises a sale by auction, pledges his faith to the 
public, that he is to sell to the highest bidder, and is not to buy for himself. In 
this case, the, pursuer was really the highest offerer, seeing the offer of a white 
bonnet is no offer at all. That in the case of the sale of Keith, Watson against 
Maule, No. 22. p. 4892. voce Fraud ; the Court was clearly of this opinion 
upon the general point, though the decision went upon the particular circum- 
stances of the case. 

“ The Lords found, that the offer made at the roup by James Millar, was 
made by him by commission from, and for the behoof of, James Grey the sel- 
ler, and was illegal and fraudulent ; and that therefore, Andrew Grey, the im- 
mediate preceding offerer, ought to be preferred a* the highest offerer at the 
said roup ; and found sufficient evidence, that Charles Stewart, who was present 
at the said roup, was partaker with James Grey of the said fraud ; and there- 
fore sustained the reason of reduction of the disposition by James Grey to the 
said Charles Stewart, and seisin following thereon, and reduced the same ; and 
found the said James Grey obliged, on the pursuer’s making payment to him of 
the price offered by him at the said roup, to dispone the lands to the pursuer jn 
terms of the articles and conditions of roup, and found the defenders liable*to 
the pursuer in the expenses of this process.” 

Act. Boswell. Alt. Hay. Clerk, Justice, 

Pol. Die. v. 4. p. 35. Fac. Col. No 87. p. 132. 


*75 8 - 


July 21. 

James Grant of Delay against George Smith. 


James Grant of Delay, was creditor by bill for L- 476 Scots, payable at 
Whitsunday 1 753, to one John Cuming, tenant in Tombea of Glenlivat. 

Cuming, some time before sowing the crop of that year, had contracted va- 
rious debts, and become insolvent. 

The only subject of any value, for payment or satisfaction to his creditors, 
was the corn of that year’s crop. Immediately after part of the corns were 
sown, and afterwards, in the months of June and July, while the corns wereyet 
green, Cuming, being pressed by sundry of his creditors, who were about to 
poind his effects in virtue of their diligences, agreed with several of them, and 
Vot. XXIII. 53 F 
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made partial sales to them of so much of his growing corns in satisfaction of 
their debts ; and soon after, the defender, George Smith, who was to succeed 
Cuming' in his farm, and consequently needed the crop for stocking it, made a 
second bargain with these creditors, and bought from them the particular shares 
which each of them had got. These sales were publicly and openly made, and 
the corns delivered to the buyers by a sort of symbolical delivery, on the spot, 
and understood to be afterwards on the risk of the buyers. 

The pursuer, thinking that sales of this nature could be no bar to lawful 
diligence, protested his bill, and raised horning thereon ; and, on the 14th and 
15th days of the month of September following, when the corns were quite 
ready for heing cut down, he proceeded to poind them as they stood npon the 
ground. But in the execution of this poinding, he was stopped by the defender 
George Smith, who had purchased these corns from the creditors, and who had 
begun to cut them down. 

The pursuer soon after brought a process before the Court against Smith for 
redress, and for having it found, that he had at least an interest pari passu with 
the rest of the creditors in these subjects, which had been carried off by partial' 
sales from the common debtor in defraud of his debt, which was the most con- 
siderable one. 1 

Pleaded for the pursuer. The principles of equity, the genius of our law, and 
the practice of the Court, unite to favour the claim of a just creditor, who has 
been cut out from sharing, in proportion with the rest, the only fund from 
which an insolvent person’s debts can be paid. Our law has most justly re- 
strained the voluntary and partial deeds of an insolvent debtor ; and the Court 
has never failed to redress this sort of wrong and inequality, by bringing in all 
the creditors pari passu , where the preference arose from a total or considerable 
alienation made by the debtor, and the creditor aggrieved was not in mora to 
complain. It would be of very dangerous consequence, if such partial and pre- 
mature sales were to be held good, and allowed to exclude other onerous credi- 
tors, seeing the bulk of the tenants in this country, when they become insol- 
vent, have little or no other fund for payment of their debts but their crop upon 
the ground ; and if they may lawfully and effectually dispose upon it before it 
is grown, or almost existing, upon pretence of paying particular debts, the great- 
est injustice would often be done. When corn is just sown, and perhaps until 
it is cut down and reaped, the right of property is complete in the debtor’s per- 
son ; yet there is no known or established course in law by which the just cre- 
ditor can acquire or affect that right for security or payment of his debt : Shall 
then the partial deeds of the debtor transfer a right which the law cannot reach ? 
If such sales ta particular creditors are to be held good, a fortiori a sale of 
growing corns for ready money, to any friend or third party, knowing the deb- 
tor’s insolvency, will transfer the property ; and such purchaser will be secure 1 
And thus the debtor wilfully to disappoint his creditors, may effectually con- 
vey the only subject of their payment, before it is possible for them to affect it. 
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In the present case, there neither was nor could be any real or symbolical de- 
livery to complete the sales ; therefore the property remained wlth.the debtor, 
and was lawfully affected by the pursuer’s poinding ; and, at any rate, as those 
sales could not be completed, nor the property transferred to the purchaser, till 
after they came to take possession of the corns, by reaping them, which was af- 
ter the pursuer’s diligence by horning and poinding ; therefore, the sales are 
plainly reducible upon the act 162 1. 

Answered for the defender ; The sales in question were publicly made, and 
not clandestinely gone about, by interposing persons, to give an unjust prefe- 
rence to particular creditors j some of Cuming’s creditors having their diligences 
ready to poind his effects, which would have made them preferable to this pur- 
suer, the corns were fairly sold to them in payment of their debts ; and the 
sales were completed in every shape they were capable of, from the nature of 
the thing. The corns were delivered over to the buyers, and remained upon 
tl^ir risk, and servants were appointed by them to take care of them. That 
growing corns may be bought and sold, and the property transferred, as was 
done in the present case, is agreeable to the opinion of all our lawyers, and the 
universal practice over the whole country ; and if these sales should be reduced 
and rendered ineffectual, a very common and necessary branch of commerce 
would be stopped, to the great detriment of the public. The pursuer, in this 
case, has the less reason to complain of these sales, which were openly made to 
onerous creditors, because, after these partial purchases, there remained upon 
Cuming’s possession other corns and effects, more than sufficient to have paid 
•the pursuer’s debt, and which he could easily have poinded for that purpose, 
without interfering with what had been allotted to the other creditors. 

' “ The Lords sustained the defences ; and assoilzied.” 

* Act. Fra- Garden. Alt Wal. Stuart. 

<G. C. - Fac.Col. No. 154. p. 274. 


1-758. December 14. Macleod against Fraser. 

\ • 

Normand Macleod of Macleod pursued William Fraser for relief of a bill 
of L. 70, granted fiy him, Macleod, to the Magistrates of Inverness, in the year 

* 745 - ' ' 

The facts on which he qualified his claim of relief were, That 1 at the time 

of granting th^ bill, "William Fraser was under trial in the Court of Justiciary, 
in the name of the King’s Advocate, but at the expense of the town of In- 
verness, for the forcible abduction, rape, and marriage, of his now wife: That 
William Fraser had applied to him to make up the matter with the town of 
Inverness, and that he made it up with the town, by granting the bill in ques- 
tion, being the neat expense which at fhat time had been laid out on the 
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No 95. trial ; and that in consequence thereof, the prosecution was dismissed against 
Fraser. 

Answered for William Fraser, Supposing the facts to be true, they were not 
relevant to gtve a title to relief ; for transacting a crime is in itself a crime, 
a null act ; and the rule of law takes place, Jf htod in turpi causa melior est con* 
ditto possidentis. 

“ The Lords found William Fraser liable for the contents of the bill.’* 

Act. Rots, jlnd. Pringle , Ferguson. • Alt. J. Dalrymfile, Lockhart . 

J. D. Fol. Die. v. 4. p. 30. Fac. Col. No 146. p. 264* 
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1765. December 1765. 

- John Young against Procurators of the Bailie-court of Leith,. 

A 

In the year 1722, certain regulations were made by the Bailies of Leith con* 
ceming the forms of procedure in the administration of justice, and the quali* 
fication of practitioners before that Court ; among other articles, providing,. 
M that when the procurators are not under three in number, none shall be al- 
lowed to enter except such as have served the clerk or procurator for the space 
of three years as an apprentice, and one year at least thereafter, beside under- 
going a trial by the procurators of Court, named by the Magistrates for that 
effect.” Upon this article, an objection was made against John Young, craving 
to be entered a procurator, as having served an apprenticeship to an agent of 
character before the Court of Session, and demanding to be put upon trial. 
The Bailies having found the petitioner not qualified in terms of the regula- 
tions, the cause was advocated ; and the Court found the said article void as 
contra utilitatem publicam by establishing a monopoly. 

Fol. Die . v. 4. p. 37. Sel. Dec. No 235. p. 309. 


1766. January 21. Barr against Carr, 

The journeymen weavers in the town of Paisley, emboldened by number^ 
began with mobs and riotous proceedings, in order to obtaih higher wages. 
But these ouVert acts having been suppressed by authority of the Court of 
Session, they went more cunningly to work, by contriving a kind of society 
termed the defence-box; and a written contract was subscribed by more than- 
six hundred of them, containing many innocent and plausible articles, in or- 
der to cover their views, but chiefly calculated to bind them not to work un-- 
der a certain rate, and to support, out of their periodical contributions, those 
who, by insisting on high wages, might not find employment. Seven of th® 
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subscribers being charged upon the contract for payment of their stipulated -No 97* 
contributions, brought a suspension ; in which it was found, That this society 
was un unlawful combination, under the false colour of carrying on. trade, and 
that the contract was void, as contra utilitatem publicam. 

Fol. Die. V. 4. p. 35. Scl. Dec. No 238. p. 312. 

*#* This case is reported in the Faculty Collection. 

Certain journeymen weavers of Paisley framed a contract of co-partnery, 
bearing to be for carrying on a joint trade of manufacturing and selling silk 
and linen goods, and containing the following articles : That the number of 
partners should not be less than 600 ; that the affairs of the company should 
be managed by a presesand 19 directors, annually chosen, and other officers; 
that each partner should be as. at the commencement of the company, and 
a small monthly sum during its continuance, which was declared to be for 12 
years, from -8th May 1764; that no dividend of the profits should be made 
till the lapse of that period ; that, upon calling a general meeting of the com- ■ 
pany, thef rate of wages might be fixed, under which no member should be at 
liberty to work ; that the shares should be transferable under certain regula- 
tions ; that the directors should be at liberty' to admit any number of addition- 
al partners upon certain conditions. 

In the space of a few days, the contract was signed by more than 600 per- 
sons ; and the co-partnery commenced under the denomination of-the Univer- 
sal Trading Company of Paisley, 

At length some of the members refused to pay up their contributions, and 
being charged upon the contract, insisted in a reduction of it, as being no 
other than a combination of manufacturers to raise their wages ; and, there- 
fore, illegal both at common law and by statute. 

Pleaded for the company, The institution was designed for .the laudable pur- 
pose of carrying on a joint trade with the savings of their industry, which sepa- 
rately could not be turned to account by the individual members ; and there 
is no law in Scotland which restricts the number of partners in a trading com- 
pany. 

It was not for the general interest of the company to increase the rate of 
wages ; because, though part of the members were journeymen weavers, many 
of them were of different professions, some of them manufacturers, who had 
occasion to employ journeymen. And it was not in their power to do it, be- 
cause the dealings of the company were not extensive enough to enable them 
to employ any considerable number of journeymen, nor their stock large 
enough to maintain them without working, should they be refused employ- 
ment from the other manufacturers. 

Answered , The number of partners, already above 600, and which may be - 
increased to thousands ; the employment of the partners, almost all of them < 
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journeymen weavers, though a few perhaps may be masters of a loom or two, 
which they let out for hire ; and the trifling amount of their contributions, 
%re so many proofs, that the co-partnery could. not be intended for carrying on 
a trade, or meant for any other purpose, than as a cover to an illegal combina- 
tion for increasing the rate of wages. > Indeed, by an expresss clause of the 
contract, the partners are taken bound not to work under the rates which shall 
be fixed by the directors. 

An instance of the same kind occurred in 176a, in the case of the 
Woolcombers of Aberdeen, who had entered into a society, under pre- 
tence of raising a fund for the support of the aged or disabled persons of 
their trade ; but, as there was reason to believe that there were different pur- 
poses at bottom, the Court found, “ That such combinations of artificers, 
whereby they collect money for a common box, inflict penalties, impose oaths, 
and make other by-laws, are of dangerous tendency, subversive of peace and 
order, and against law ; and, therefore, prohibited and discharged the wool- 
combers to continue to act under such combination or society for the future, 
or to enter into any such new society or combination.” 

Reference was also made to the statute 6th, Geo. I. cap. 18. § 18, as pro- 
hibiting the acting as bodies corporate, or raising transferable stocks without 
legal authority ; though it may be doubted how far that statute, commonly 
kpown under the name of the Bubble act, is applicable to this question. 

“ The Lords found, that the contract and agreement in question was not 
intended for carrying on a manufacture, but is an illegal combination, and of 
dangerous tendency to society. And therefore found the reasons of reduction 
relevant and proven, and reduced and decerned accordingly ; and found the 
defenders liable in the expense of extract/* 

■ Reporter, Gar Jem too,. ' ' Act. W ight. Alt. H. D undue. Clerk, Rots. 

G. F. Fac. Col. No 30. p. '248. 


1772. December 12. Mitchell against Baird. 

The Lords adhered to an interlocutor of the Lord Ordieary, “ sustaining 
this reason of suspension of a decree of an inferior court, that the missive li- 
belled on was contra bonos mores' 

The missive was of the following tenor: “ March 27. 1766, Sir, As you 
have, of this date, given me your missive to give no opposition in the process 
of exhibition and reduction of the verdict of a jury at your instance against 
Janet Stevenson, my spouse, for which I promise to pay you L 155 Sterling, in 
case I succeed in said process, as witness my hand.” 

The relative missive was of this tenor : “ March 27. 1766, Sir, As you have, 
•f this date, given me your missive for L. 1.55 Sterling, in order to yield all 
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claim of defence in the process of exhibition of the verdict of a jury, where- 
in your wife, Janet Stevenson, is found fatuous, so f hereby promise to give 
you no opposition in any respect in the reduction and exhibition of the said 
verdict, or any other in my name, or for my behoof, by either word or writ, 
from me, in any mannet of way and, upon the successful issue of the pro- 
cess of reduction therein mentioned, the present action for payment of the sti- 
pulated sum of L. 155 was brought, and, prima instantia, a decree passed for it ; 
which the Court reversed. 

Act. IV. Nairne. Alt. Rae. Clerk, Cample/!. 

Fol. Die. Vi 4. p. 26. Fac. Col. No 41. p. nr. 


1783. February 28. Aitchison against 

The Lords found it was unlawful for a person intending to bid at a roup, to 
give money to others that they might refrain from bidding. See Appendix. 

Fol. Die. v. 4. p. 35. 


1783. March 1. Murray against Mackwiian.- 

A tenement situated in the town’ of Kirkcudbright was exposed to judicial 
sale at Edinburgh. The only persons who intended to purchase this subject 
were Mackwhan, together with William Johnston and John Hutton, all of 
whom were commissioned by other people for that purpose. 

These men, desirous to take advantage of their situation, by acting in con- 
cert, formed the following scheme. One of them, for their common benefit, 
was to purchase the subject at the upset price. Each man was then to mark 
secretly on a slip of paper the highest offer which he had been commissioned 
to make, and he w'hose offer was found on comparison to exceed the rest, was 
to be preferred to the purchase ; whilst the excess of that highest offer beyond 
the upset price was to be distributed among the associates to the amount to 
which their several offers should have concurred. The tenement being sold 
for L. 300, the upset price, the result accordingly was, that as Hutton’s com- 
mission exceeded that sum in L. 98, that of Johnston in L. 210, and that of 
Mackwhan in 300 ; so to the extent of L. 98, all their oilers thus far concur- 
ring, there fell to be an equal division among them ; and two of them, Johnstotr . 
and Mackwhan, likewise uniting in the offer of L. 210, the excess of that sum 
above the .former offer came to be shared between them ; but here the distri- 
bution ended ; the concurrence reached no farther. Mackwhan being of course' 
preferred to the purchase, granted bills to Iris associates for -those respective 
sums. 
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Of those proceedings, as being grossly fraudulent, Mr.Murray, the pursuer 
of the action of sale, complained to the Court by a petition, in which he pray- 
ed that the sale might be declared void, and the subjects exposed to roup of 
new ; and, in support of his application, he 

Pleaded , The just price of subjects exposed to sale is that which is produced 
by the highest offer of purchasers, in competition. It is in reference to that 
probable contingent amount, that the upset price is calculated and adjusted, 
not as being itself the true value of such subjects. Any interference then 9f 
interested persons to prevent the effect of a public and fair sale in producing 
competition, is a wrong ; the magnitude of which will be influenced by the de- 
gree of the mala Jides or fraud from which it arises. In the present case, the 
the fraudulent design of the combination is apparent, and the loss thence re- 
sulting great ; the subjects having been sold for a price far below what they 
are worth. Were practices of this kind to be permitted, it is evident how 
pernicious they would prove in all cases like the present, in which subjects sK 
tuated in remote parts of the country, are in this manner brought to sale in 
a place where so few persons are acquainted wish their real value. 

Answered, The articles of roup, which declare the upset price, as that for 
which, if no higher be offered, the subjects exposed are to be sold, form the 
contract between the seller and any purchaser. When therefore that price is 
offered, and thus one part of the.contract is fulfilled, performance of the counter- 
part cannot but be just. Nor is there any illegal thing in such a combination 
as that in question, which is not to be distinguished from a co-partnery formed 
for the purpose of making a purchase. Nothing surely can be more lawful 
than this, and yet it is a natural effect of such a contract, to prevent competi- 
tion, which consists in the mutual opposition of individuals. Combinations of 
purchasers too at excise and customhouse sales occur daily ; and no attempt 
has ever been made to prevent them, because there is no law on which it could 
be founded. 

Observed on the Bench, What the subject would have brought on a fair sale 
is its just value ; a considerable part of which, instead of passing into the 
hands of the creditors, has been wrongfully pocketed by these associates ; the 
effect of whose combination is the same, as if force or deception had been em- 
ployed by some of them to debar the rest from coming to offer. 

The judgment of the Court was as follows : “ The Lords find, That the 
combination entered into between Mackwhan and the other persons above 
named was illegal ; therefore find. That the said sale is void and null, and 
that the subjects must be exposed to sale of new : Find, That Mackwhan is 
liable in payment to Mr Murray, not only of the expense of this application, 
of which allow an account to be given in, but also of the expense of the new 
letters of publication, and whole other expense to be incurred in carrying the 
sale into execution.” 
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Mr Murray afterwards preferred another petition, setting forth, there being 
reason to apprehend that the influence of the same persons would in another 
shape be still. exerted to prevent the success of a new sale ; and therefore pray- 
ing, That Mackwhan might be found liable to pay a price to the full extent 
of his commission, i. £. L. 300 above the upset one. 

The Court were of opinion, That it was 'just, besides annulling the sale, to 
grant reparation of any other damage which could be qualified as arising from 
the combination ; and as Mackwhan, in terms of the articles of roup, on ex- 
ceeding, byL.5, the highest offer of Johnston, whose maximum was L. 21c 
above the upset price, must have been preferred to the purchase ; 

The Lords therefore found Mackwhan liable in payment of L. 5I5. 

For the petitioner, RollanJ. A«t. Iby CatnpbclL Clerk, Home. 

Pol. Lie. v. 4 >p. 35. Fac. Col. No 104. p. 164. 


1784. February 3. Palmer against Hutton. 

A French privateer having captured a ship, of which Hutton was master, 
•he, together with his crew, were kept prisoners aboard the privateer, and his 
vessel was sent into port. Meanwhile the privateer made prize of another ship, 
Which had been abandoned by those on board of her, and which belonged to 
Palmer. It seems, that now the French Captain, unwilling to spare hands .for 
the manning of the second; prize, which was but of small .value, at first deter- 
mined to sink the vessel ; but afterwards it was agreed between him and Hut- 
ton, that the latter should purchase her at the rate of 150 guineas. One of 
Hutton’s crew was retained as a hostage in security of the price, while with the 
rest he himself returned home in the ship ; bringing along with him, in the 
hand-writing of the French Captain, a sort of certificate of the bargain, speci- 
fying the particulars above-mentioned. Having in this whole transaction 
considered himself to have made a lawful purchase for his own behoof alone 
Hutton, without acknowledging any interest in Palmer, employed the ship as 
his absolute property. Palmer, on the other hand, as soon as he got notice of 
the affair, reclaimed her, by an action in the High Court of Admiralty, which 
afterwards came by suspension before the Court of Session. 

Pleaded for the pursuer, The defender is bound to deliver up, without any 
recompence or gratuity, a ship of which the pursuer is the only lawful owner. 
The defender' could not acquire a right to the vessel by any contract with the 
captors. All states deem war unjust on the part of their antagonists; for 
every state asSerts the justice of its own cause. Hence a capture by the ene- 
my is always a wrongful act, from which no right can spring, arid by which 
no property can be transferred; Fid. Bynkersfioek, lib. 1. cap. 3, de statu belli 
inter hostes. Thus, in respect of our country and its laws, the capture in 
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.No 1 01. question was injustice and rapine, and the captors mere violators of the pur- 

suer’s property, who being themselves destitute of right, could impart none t« 
the defender. This conclusion is not less justified by expedience ; for other- 
wise the chance of re-capture; which naturally continues during the warfare, 
(Stat. 4lh and 5th of William and Mary, cap. 25.) would be dost, and scope 
given to many treasonable frauds. It is true, that in the eye of the power 
... which makes the capture, the same ( act which on the other side was. viewed as 

unjust it), the extreme, appears' a result of the principle of retaliation, so per- 
fectly equitable and right, that no modus acquitendi dominil can be more law- 
■ ful-; and that hence neutral states are permitted to be more impartial, to re- 
cognise the rights of war on either side, and acquire property taken in it. Still, 

however, to give a just title to the purchaser, a previous condemnation in thb 
courts of law of the country of the captors is necessary ; so that were- the de- 
. tender even the subject of a neutral power, .Be could not plead this as a valid 
sale. See Benton contra Brink, 23d July.1761, voce. Prise ; Burrow’s Reports, 
Goss contra Withers, 23d November 1758. 

As, therefore, the- defender can claim no right of property in the pursuerY 
ship, so neither is- he entitled to any xecompence from him, much less to re- 
payment of the price stipulated by the French Captain, which is almost equal 
to the value of the vessel. An illegal bargain, as that between the latter and 
the defender was, can never be the- foundation of any claim in a court of law. 
It is an evil indeed which may be considered as falling under the sanction of 
the late statute, prohibiting the ransoming of British ships. Nay, though the 
transaction had been less unlawful, the defender, who even pretends not to have 
acted on the pursuer’s behalf, but for his own interest alone, seems hardly en- 
titled to the character or rights of a negotiorum gcstori 1 

Answered , It has been admitted, that, by capture in war, property is so far 
transferred, that the subjects of neutral states may lawfully acquire it by pur- 
chase from the captor ; and tlii6 concession ought riot to have been limited, by 
supposing the necessity of any antecedent condemnation, of which the sole ef- 
• ficacy is to ascertain the bona Jides of the purchaser, and strengthen his title 
against future challenge. The right of the captor results immediately from 
the seizure of his prize, independently of every other circumstance, such as 
deductio intra prasidia, Voet. ad tit. Digest de captiv. $ 3. Now, why may not 
a British subject place himself in competition with strangers at the sale of Bri- 
tish property taken in war ; or purchase without such competition, and do so 
at sea, as well as on shore? If no good reason can be assigned for these re- 
straints, then is the defender the true proprietor of the ship in question.. The 
statute alluded to relates only to the ransoming of vessels by those in whose 
possession they are taken ; and as to the argument concerning fraud, it is evi- 
dent that there is not any room for that suspicion in this case'. 

If, nevertheless, the pursuer shall be supposed entitled to reclaim the pro- 
perty, the defender' must have an equal right to a recompence for effecting its 
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restoration. This equitable claim is not to be forfeited by the inefficacy of the 
sale, which, on that supposition, influences only his right of property. No fraud 
in his conduct, nor any criminal act has intervened to bar his retribution; and 
it is of no consequence, that he acted on the idea of acquiring a right to him- 
self alone ; as the effect produced, not its motive, is the ground of that claim. 
Neither is he requiring in a court of law, tlie fulfilment of an illegal contract ; 
he demands a just recompence only, for. a pecuniary benefit optima fide con- 
ferred by him. That recompence, if it exceed not the value of such benefit, 
ought at least to be sufficient to save him from loss ; for it is a great maxim of 
equity, that nemo locupletior fieri debet alterius damno. To this degree, the de- 
fender consents to moderate his demand ; requiring nothing more of the pur- 
suer, than relief from his engagement to the captor, by re-delivery of the host- 
age. 

This cause was reported to the Court by the Lord Ordinary ; when, consi- 
dering the statute against ransoming as entirely out of the question, 

“ The Lords found, that the property of the ship in dispute was not trans- 
ferred to the defender by the sale made t,o him, and that the pursuer is still en- 
titled to reclaim or recover the said ship; but found, that the defender is en- 
titled to a recompence for his bringing the ship within the pursuer’s power to 
reclaim it ; and remitted to the Lord Ordinary to call and hear parties’ procu- 
rators on the extent of that recompence."*’ 

Both .parties reclaimed against this interlocutor; the. pursuer, so far as a re- 
compence was to be allowed to the defender, and the latter, in as much as the 
property was adjudged to the former. 

On advising mutual petitions and answers, the Court adhered, modifying 
the recompence to the amount of “ the legal salvage premium ascertained by 
the statute to re-captors, together with the expense laid out on the vessel.” 

Lard Reporter, Eilgrovc. Act. Macltod. ~ Ak. Ale*. Abereromlj. CHerk, Robert ton. 

FoL Die . v. 4. p. 31. Fae. Col. No 140, p. 219. 


1786. August 2. Grant against Davidson. - 

William Davidson having been guilty of fornication, agreed to pay to Gre- 
gor Grant, the kirk-treasurer of the parish in which he resided, a small sum 
for behoof of the poor ; intending, in this manner, to quash any action which 
might have been instituted against him in the Civil courts, for the penalties im- 
posed by 1661, cap. 38., and likewise to prevent his being prosecuted before 
the tribunals of the church. . 

He afterwards refused to fulfil this agreement, on the ground of its being 
illegal; and 

S3 <3 a .. 
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No 102'. Pleaded in defence, Kirk-sessions are not warranted, in a judicial capacity, to 
impose pecuniary fines on persons guilty of fornication. They are equally un- 
authorised to compound,- extrajudicially „ those penalties which may be levied 
in the civil courts, in virtue of the statute of 1661. Indeed, this last must be 
quite inept and ineffectual ; for as these fines are recoverable by a popular ac- 
tion, no private agreement with one person can hinder a subsequent prosecutioa 
at the suit of another. Viewed, too, as a pecuniary commutation of penance# 
such a transaction as the present is liable to much exception. It seems equally 
inconsistent with the purpose of discipline, as with the genius of our ecclesias- 
tical policy. See 10th Anna , cap. 6. 

Answered for the pursuer, Though kirk-sessions are not authorised to impose 
fines for offences of this nature, they have become as legal guardians of the 
poor’s funds, the only prosecutors for those which, by the statute 1661, may be 
inflicted by the justices of the peace, and other ordinary judges. If, then, such 
penalties may be recovered, and are in feet exclusively sued for by the kirk- 
sessions, no reason can be given, why the party liable may not agree to pay to 
them without a prosecution. 

Neither is it of any importance in the present question, that after an agree- 
ment of this sort, the delinquent is generally understood to be discharged from 
ecclesiastical censures. _ Of this species of punishment the /civil courts have no- 
jurisdiction or cognisance. It belongs to the superior judicatories of the church 
alone, to put a stop to these proceedings in kirk-sessions, when appearing to in- 
terfere with the spiritual welfare of the people. 

The Lord Ordinary found, “ That the debt being contracted by way of 
transaction, to free the defender, as well from any prosecution before the jus- 
tices of the peace, as from any ecclesiastical inquiry into his conduct, cannot 
be enforced by this Court ; reserving to the pursuer, and all others concerned, 
to. insist in a proper action before the justices of the peace, or other judges com- 
s petent.” 

A reclaiming petition having been preferred, which was followed with an- 
swers, it was ' 

Observed on the Bench, As the practice of bargaining with kirk-sessions, for 
irregularities of this kind, has long prevailed in Scotland, and . the money 
thence arising forms a very considerable branch of the poor’s funds ; so there 
do not appear' sufficient legal grounds for preventing it in future. 

The Lords altered the judgment of the Lord Ordinary, and found the de-- 
fender liable. 

Lord Ordinary, Hailes. Act. W. Miller . Alt. Honyman. Clerk, Rober/so tu 

€. Pol. Dic.v. 4. p. 30.. Fac. Col. No 291. p. 447. 
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'1787. July 12. ' 

John Hall and the Procurator-Fiscal of the Sheriff-Court of Roxburghshire, 

against John Billerwell. 

Billerwell, a shopkeeper, and other traders in the town of Jedburgh, enter- 
ed into a combination, by which they agreed to refuse the accepting of such 
halfpence as were of the coinage of the present King. The reason assigned 
for this resolution was, that there were then great numbers of counterfeits of 
that coin in circulation, which it was extremely difficult to distinguish from the 
genuine halfpence. 

Hall having proffered to Billerwell, for some of the articles in his shop, seve- 
ral pieces, bearing the impression of the halfpence of his present Majesty, the 
latter rejected them, with disdain ; upon which Hall, with the concurrence of 
the procurator-fiscal, applied by petition to the Sheriff, complaining of the 
above-mentioned combination, and of this incident, which was the consequence 
of it ; and praying, that Billerwell might be found liable in damages to him, 
and in a fine to the public. 

The cause was brought under the review of the Court ; when, after inspec- 
tion made by the officers of his Majesty’S mint, of the halfpence in question, 
and a report given by them, bearing, “ That though they had good reason to 
believe the halfpence to be genuine coins, yet their appearance was not with- 
out suspicion.” 

The Lord Ordinary assoilzied the defender. 

■ The pursuers having reclaimed against this interlocutor, 

The Court “ adhered to it, so far as respected Hall, the private pursuer ; but 
found the combination entered into by the respondent, not to receive in pay- 
ments the copper coin of his present Majesty, George HI. was improper and 
illegal ; therefore fined and amerciated him in the sum of L.’s Sterling to the 
poor of the parish of Jedburgh ; and farther found him liable in such expenses 
as the procurator-fiscal should depone he laid out previous to the date of this 
interlocutor.” 
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Lord Ordinary, Swntotu Act. G. Fergus son* Alt. Maconochle . . Clerk, Home, 

S.< Fol. Die. v. 4. p . 36. Fac. Col. No 338. p . 519. 
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The Corporation of- Master-Shoemakers in Edinburgh, against 

Thomas Marshall and Others. ' No 104*. 
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their example being followed by the other journeymen, the master shoemakers 
held a general meeting in 1 798, at which they formed a scale of wages, which 
was to take place , in air their shops on a specified day. The wages thus fixed 
were lower than they had given to some of their workmen, in the preceding 
year, but higher than at any former period. At this meeting, the masters 
also entered into other regulations to prevent the journeymen from raising their 
wages. 

In consequence of these measures, almost all the journeymen shoemakers in 
Edinburgh, and its vicinity, at once gave up working for their masters. It ap- 
peared, that many of them were members of a society connected with others 
of the same kind in England and Scotland, from the funds of which they re- 
ceived assistance, while they remained idle. They also set up a shop without 
the liberties of Edinburgh, where they proposed to serve the public with boots 
and shoes made by themselves. 

The Corporation of shoemakers complained of these proceedings to the Jus- 
tices of Peace of the county, by a petition, craving, that the journeymen 
should be prdained to return to their work, and that the Justices would make 
a table regulating their wages. 

The Justices, while they severely reprimanded the complainers for pretend- 
ing to fix a general rate of wages by their own authority, which was in fact en- 
tering into a combination themselves, in order to check the combination of the 
journeymen' pronounced the following judgment • “ Find, That except in one or 
t^vo recent instances, no higher wagt s have been giyen than those contained 
in the scale proposed by the masters ; and that the same, in the opinion of the 
Justices, affords a proper and reasonable allowance to the workmen: There- 
fore, ordain the journeymen to return to their respective masters, and work at' 
the prices stated in said scale till further orders ; with certification, if they fail 
that warrant will T>e granted for incarcerating such of the journeymen till 
they find cau.tipn so to do : But in case the journeymen find themselves ag- 
grieved, and wish the matter more fully investigated, allow them to instruct 
such circumstances as may entitle them to a higher rate of wages.” 

The journeymen having complained of this judgment by bill of advocation 
the Lord Ordinary on the bills sisted procedure, and reported the cause, and the 
Court .remitted it to his Lordship to pronounce the following judgment : “ The 
Lord Ordinary, in terms of the remit from the Court, passes this bill, to the 
effect of trying the question as to the rate of wages, and the means that may- 
have been used by either of the parties for increasing or diminishing them • 
but recalls the sist, that the decree of the Justices of Peace may he carried in* 
to execution, to the effect of obliging the journeymen to work; in the mean 
time, at the prices stated in the scale or table, git en in by the original pursu- 
ers, reserving the claim of the journeymen to the increased wages demanded 
by them till the issue .of the cause ; and to prevent any dispute about the 
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amount thereof, ordains the pursuers every Saturday evening, when they pay No 1 04; 
their journeymen their interim wages, to furnish them with a note of the 
wages reserved: 'And ordains the pursuers to find sufficient caution in the 
clerk’s hands for payment of these reserved wages, in the event of the same 
being found due.” ' 

Notwithstanding this judgment, a great proportion of the journeymen hav- 
ing still refused to return to their former masters, the Corporation presented 
a complaint to the Sheriff against Marshall, Culbertson, Arnot, Henderson, and 
five others, who appeared to them to be the ringleaders of the association. 

The Sheriff ordered them before him for examination. 

Marshall declared, that he would not return to his former 1 master, “ because' 
be considered it as an act of oppression to be bound to work for any given time 
to any master.”. 

Culbertson declared, that he was willing to work to his former master at the 
wages he had for some time past received, which were higher than those fixed 
by the Justices, but not otherwise. ' 

Arnot “ declared, that about finy or five months since, he entered- as a free- 
man with the Incorporation of Calton ; and that he was not willing to return 
to his former master upon any wages, as he had more work of his own than he 
could overtake.” 

Henderson declared, that he had lately lost a friend who was a carter, “ and 
was a good deal employed in driving his cars till another could be got and 
that he would have returned to his- former master at the rate of wages fixed by 
the Justices, had it not been fpr that circumstance. 

The other five declared, that they had full employment as» shoemakers on 
-their own account ; that they were not, therefore, inclined to serve as journey- 
man to any master ; that some of them were entitled by privilege to carry on . 
business within the city ; and that work done by the others was such as did 
not encroach on the rights of the Corporation 

The. Corporation denied the facts stated by these five persons, w'hile they on 
the other hand offered to join issue in a proof of them. 

The Sheriff granted warrant for committing to prison the whole nine per- 
sons complained of, “ ay and until they respectively find caution acted in the 
Sheriff-court books of Edinburgh, that they shall return to, and work to their 
masters, in whose employment they were upon the 37th day of October last, ' 
when the masters’ scale of wages was proposed to the journeymen,' and that in 
the same way they did prior to that date, and that at the same wages, and on 
the terms mentioned in the interlocutor of the Court of Session of the 28th 
ultimo, and that for one month at least, from the time they shall begin to work, 
their said masters always giving them constant work, and implementing their part 
of said interlocutor in all points.” 
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No 104* - The defenders presented a bill of suspension against this judgment, which, 

with answers for the Corporation, and replies, the Lord Ordinary on the bills 
took to report. 

Pleaded for the complainers ; The combination of the journeymen is entirely 
at an end by returning to their work. They are under nd contract to serve 
their former masters, and it is a matter of perfect indifference to the communi- 
ty, whether they Work to one master or to another, or on their own account. The 
Sheriff's interlocutor, in fact, adjudges their service to particular persons for a 
limited time, which is neither justified by the former judgment of this Court, 
nor consistent with the liberty of the subject. 

Answered ; It is undoubtedly true in the abstract, that every individual may 
change his master or his profession whenever he thinks fit.. But the judgment 
of the Sheriff is the result of the extraordinary situation into which matters 
were placed by the combination entered into by the complainers themselves 
and their associates, which makes it necessary, in order to destroy it, that they 
should be ordained for a limited time to return to their former masters ; case of 
Brewers of Edinburgh in 1725. For if the pretences held out by the com- 
plainers, of entering into a different line, or of having plenty of business on 
their own account, are sustained, a plausible reason for remaining’ idle will ne- 
ver be wanting to any member of the combination. If there be any hardship 
in the Sheriff’s judgment, the complainers have their own improper conduct a- 
lone to blame for it. 

The Lords, while they had no doubt but that every journeyman might quit 
his master’s service debito tempore , were equally clear, on the ground stated for 
the chargers, that in the circumstances of this case, the Sheriff’s judgment was 
right with regard at least to seven of the complainers. They thought, how- 
ever, that the facts stated by Arnot and Henderson, if true, afforded a suffici- 
ent reason for their conduct. They, therefore, unanimously passed the bill of 
suspension as to these two complainers, and refused it as to the rest. 

Lord Ordinary, Cullen. For the Corporation, Hope, Many penny, Jngliu 

Alt. H. Erskine, Fletcher. 

R. D. Fac. Col. No 97. p. 227. 
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J 799 February 20. Lewis Alexandee DurF against Sir Archibald Grant. 

The parochial schoolmaster of Monymusk, on his appointment in 1781, wrote 
a letter to the late Sir Archibald Grant, the sole heritor of the parish, in which 
he admitted, that he had been taken on trial till the next term, and was after- 
wards to hold the office at the pleasure of Sir Archibald. He at the same time 
renounced all views pf becoming a clergyman. 
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On his voluntarily resigning the office in 1792, the minister of the parish 
wrote to Sir Archibald, then in England,, soliciting him to appoint his son 
Lewis Alexander Duff, to the school. In consequence of rhe answer received, 
(which was not afterwards produced,) Mr Duff entered to the duties and emo- 
luments of the office. 

In 1795, he had become a preacher, and he was summarily expelled from the 
school by the present Sir Archibald Grant, in consequence of orders from his fa- 
ther, upon an allegation of misconduct. 

He afterwards brought an action against the late and present Sir Archibald 
Grant, concluding to have his right to the office declared to be ad vitam aut 
culpam , .and for damages. . 

The defence was, that the pursuer had never been regularly elected, but had 
been taken on trial, and during pleasure, like his predecessor, and must sub- 
mit to the condition of his appointipent. 

Answered ; The pursuer was admitted with the concurrence of the ’sole heri- 
tor and minister of the parish. There was, therefore, no occasion for a formal 
minute of election. His appointment was unconditional; and the burden of 
proving the contrary lies with the defender, who has produced no evidenee of 
it. _ 1 - 

Besides, a parochial schoolmaster is a public officer, who holds his office ad 
Aiitam aut culpam, and is subject only to the jurisdiction of 'the presbytery for 
his deportment. Any stipulation exacted from him, making him dependent on 
the heritors, would be disregarded as illegal. 

The Lord Ordinary reported the cause on informations. 1 

The Court were clearly of opinion, that the pursuer’s plea was well founded 
both in fact and in law. It was at the same time observed, that though heri- 
tors cannot effectually stipulate, that a parish schoolmaster shall be removable 
at their pleasure, this will not preclude the competency of their taking one for 
a few months on trial. 

The Lords “ found^ that the pursuer is parochial schoolmaster of the parish 
of Monymusk,'and entitled to hold that office, and to all the emoluments 
thereof, ad vitam aut culpam and therefore found the defender liable in da- 
mages and expenses. 
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Lord Ordinary, Glenlcc . Act* W. Robertson . 

D. D. 


Alt. G. Ftrguton. Clerk, Mtnxiet. ' 
Fac. Col. No. 1 14. p. 259. 
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SECT. XV. 

Torstalling.— Simoniacal Practices.— Obligation by a Minister not 

to bring an Augmentation. 


1594. December. ~ L. Merton against Town of Lawder. 

No lo 6 . 

Victual once presented to the market, being thereafter housed, the Lords 
found, that, if any forstaller bought it betwixt market days, the Magistrate* - 
might escheat it, without incurring spuilzie. 

Fol. Die. v. 2. p. 19. Haddingltn, MS . . 

See this case, voce Spuilzie. • 
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1:759. February 20. 

Robert Steven against Stewart Lyell, John Gardiner, and Robert 

Peirson. 

The parish of St Vigian’s, of which the Crown is patron, beeame vacant. 
Two several candidates solicited the heritors, in order to procure, by their in- 
terest, a presentation. The friends of one of the candidates offered to the he- 
ritors a year’s vacant stipend for repairing the kirk, kirk-yard dykes, and manse, 
provided they would procure the presentation for him. John Gardiner and Ro- 
bert Peirson, who were the friends of the other candidate, were constrained, 
by some of the heritors, to agree to the same terms ; and gave power to 
Stewart Lyell to enter into an agreement to that purpose; which he did by a 
letter in the following terms : “ Gentlemen, In consideration of certain favours . 

* granted me by you, I hereby oblige myself to procure you a gift to a year’s 
‘ vacant stipend of the parish of St Vigian’s, on occasion of the present va- 

* cancy, or otherwise to pay you the same, or what part thereof I do not pro- 

* cure you a gift to, out of my own pocket, and that how soon a year’s stipend 
‘ becomes due, after the widow of the last incumbent has got her ann, to be 

* applied by you in repairing the church and manse,’ &c. Addressed, To • 
Mess. Stephen and Strachan, and the other heritors of the parish of St Vi- 
gian’s. 

The presentation was obtained, and an application was made to the presby- 
tery by the heritors to delay the settlement, that some vacant stipend might 
arise. The presbytery having heard of the transaction, refused this; hut 
though they completed the settlement, they commenced a process against the 
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minister, as guilty of simony ; in the course of which it appeared, that the mi- 
nister was not privy to the transaction made by his friends ; and therefore he 
was acquitted. 

The reparation of the church having afterwards amounted to a consider- 
- able sum, Robert Stephen brought an action before the. Sheriff, against Stew- 
art Lyell, upon the above obligation, for payment of L. 38:5s. Scots, as 
Stephen’s share of these repairs ; and' Stewart Lyell, on his part, brought an 
action against Gardiner and Peirson, to relieve him of the consequences of 
Stephen’s action. 

The Sheriff “ found Lyell liable for Mr Stephen’s share of the*e repairs, 
and for expense of process; and found Messrs Gardiner and Peirson liable to 
relieve Lyell.” 

The cause, was removed from the Sheriff Court by advocation. It was 
argued for Lyell, Gardiner, and Peirson, That no action could lie upon this 
obligation, because it had been granted ob turpem causam ; that it had been 
unduly extorted from the defenders by the heritors, and in particular by Mr 
Stephen the pursuer, and Mr Strachan, in order to relieve themselves, at the 
expepse of the minister, of a burden to which by law they were subjected ; 
and that it would be of dangerous consequence to give support to such transac- 
tions, by which the small revenues of the clergy of Scotland might in time be 
reduced below what was necessary for their absolute subsistence. 

Answered , The obligation was not elicited by the pursuer ; it had been in- 
sisted for, indeed, by Mr Strachan ; but, so far as the pursuer was concerned, it 
had been voluntarily granted ; for the pursuer had agreed to support this can- 
didate long before the date of this obligation, though he signed the petition in 
his favour only of the same date.— -That there was nothing improper or simo- 
niacal in the transaction ; for as, upon such occasions, settlements are often 
postponed on purpose that vacant stipends may arise, which are, for the most 
part, granted by the Crown as patron, for repairing the kirk and manse, there 
could be nothing wrong upon the part of heritors, to make it a condition of 
their supporting a particular candidate, that they should not be deprived, by 
hastening his settlement, of the vacant stipends, of which they would other- 
wise have had the benefit. 

The Lord Shewalton Ordinary, found, “ That the obligation was granted 
ob turpem causam ; and that no action could lie upon it ; and in respect of Ly- 
ell’s concurrence in the unlawful paction, which was the cause of granting the 
obligation, found no expenses due to him; but amerciated the pursuer in L. 10 
Sterling to be-paid to the poor.” 

“ The Lords adhered ; and imposed a fine upon Gardiner and Peirson.” ' 

Act. IV. Smart. Alt. S.rimg'our. 

IV- J- Fol. Die. v. 4. p. 25. Fac. Coll. No 174. p. 310. 
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1 775 * January 19. ... 

David Maxwell of Cardiness, in his own name, and as Attorney for the 
Reverend Mr William Thomson, against John Earl of Galloway, and 
James Gordon of Balmeg. 

/• 

In the year 1769, the parish of Anwith, in thestewartry of Kirkcudbright, 
having become vacant, Mr Maxwell of Cardiness, the patron, intended pre- 
senting Mr Thomson, then minister of the presbyterian meeting at Working- 
ton, in Cumberland. 

James Gordon of Balmeg had a son, William, then a probationer, whom he 
was desirous of having settled, as a parish minister ; and, having a political 
connection with the late Earl of Galloway, he applied for and obtained his in- 
terest to promote this plan for his son. And Mr Maxwell the patron, though 
unacquainted with Balmeg, willing to oblige Lord Galloway, agreed to givi 
the presentation to Mr Gordon, upon his Lordship’s application, and offered to 
grant an obligation to pay Mr Thomson, whose English cure did not produce 
above L. 20 Sterling yearly, an equivalent to the difference of the profits of 
these two cures, until Mr Thomson should be better provided. 

Matters being thus settled, thq late Earl of Galloway wrote and delivered to 
Mr Maxwell a letter of the following tenor : ‘ Galloway-house, 1st September 

* 1 769. Sir, As I ana anxious to have Mr William Gordon of Balmeg settled. 

in the parish and kirk of Anwith, of which you are patron ; at the sarqe 

‘ time, I am perfectly sensible of your inclinations to serve Mr Gordon, and 
‘ oblige me; yet, as you wish to do a friendship for Mr William Thomson, minis- 
‘ ter of the Presbyterian meeting at Workington in Cumberland, I promise 
‘ that, upon your settling Mr Gordon in the parish, and kirk of Anwith, to pay. 
‘ to Mr Thomson the sum of L. 20 Sterling yearly during all the days of his 
■* life, or until he is provided in a parish and kirk A in Scotland; and, if he re- 
‘ fuses to accept of a presentation, to have the same effect as if he had been 
‘ settled ; and this annuity to continue during Mr William Gordon’s life, and 
‘ his being continued in the possession'of the parish and kirk of Anwith. But 

* in the events, eithet of Mr Thomson’s not accepting of a presentation, or 

‘ death, or being otherwise provided, or of Mr Gordon’s removal from Anwith,, 
‘ or his death, this obligation to be void and- null ; the first half year’s pay- 
‘ ment of Mr Thomson’s annuity, to wit -L. 10 to be payable when Mr Gor- 
‘ don is entitled to, and has a right to half a year’s stipend, and so yearly and- 
*. termly thereafter; and 1 farther promise, to grant an obligation on stamped 
‘ piper, upon the above terms, when required.’ • 

Of even date, Mr Gordon of Balmeg, being then also at Galloway-house, 
wrote and delivered the following letter of relief to the Earl : .* Galloway-house, 

* Sept. 1st 1 769. My Lord, As your Lordship has granted your obligation-. to 

Mr Maxwell of Cardiness, to pay to the Rev. Me William Thomson, Presby- 
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* terian minister in Workington, Cumberland, the sum of L. 20 Sterling year- 

* ly, .upon lVtr Maxwell’s settling my son William minister of Anwith, and that 
t said L. 20 is to be paid yearly and termly until Mr Thomson is presented to 

* a kirk in Scotland, or otherwise provided in 'England, or till the event of Mr 
4 Thomson’s death, or the event 'my son’s death, or his leaving the parish of 

* Anwith ; and as your Lordship has been so kind and friendly to me, to grant 

* juch obligation entirely to serve me, I hereby oblige myself to free and re- 
‘ lieve your Lordship of s^id obligation, by paying you said L. 20 Sterling, 

‘ yearly and termly, as above- narrated. And I do hereby oblige myself to 

* grant your Lordship an obligation, on stampt paper, in terms of the above. 

* whenever your Lordship thinks proper to demand it.’ 

Mr William Gordon was accordingly settled in the parish.of Anwith, prior 
to Whitsunday 1770 ; and Mr Thomson having granted a letter of attorney to 
Mr Maxwell, of date 15th August 1776, empowering him to uplift the fore- 
said annuity, he, in virtue thereof, received from the Earl, by the hands of 
James Gordon- of Balmeg, one year’s annuity, falling due at Whitsunday and 
Michaelmas 1770, for which he granted a receipt in the terms above men-, 
tioned* 

It appeared that, some time after the- conclusion of the transaction, a letter 
was granted to Mr Maxwell by Mr Gordon of Balmeg, wrote after a scroll pre- 
pared by the former, (but without date, and the 'cause of granting whereof 
was differently accounted for by the parties.) in the following terms : ‘ Sir, As- 

* Lord Galloway granted an obligatory missive le.tter to you, bearing date, at 

* Galloway-house, Sept. 1st 1769, wherein his Lordship obliged himself to pay 
‘ you, for behoof of the Rev. Mr William Thomson, minister of the Presby- 
4 terian meeting-house in Workington in Cumberland, L. 20 Sterling during 
‘ his life, or till his Lordship procured him a presentation to any parish church 
‘ within Scotland ; providing always, that you presented and settled my son 

* Mr William Gordon as minister of Anwith, as the said missive letter more 
‘ fully bears; and, seeing you have fulfilled your part of the .obligation, by 

* settling my Son minister of Anwith, it is but just and reasonable Mr Thom- 

* sou should have his annuity regularly paid him ; and, as I am satisfied that 
4 annuity should "be regularly paid, without giving my goad friend Lord Gal- 
4 loway any trouble, I hereby empower you, in name of my son, to pay Mr 
‘ Thomson his annuity of L. 20 Sterling yearly, out of the teinds payable upon 
‘ your estate in Anwith ; and I hereby oblige myself, upon your producing Mr 
4 Thomson’s receipt for said sum of L. 20 Sterling, to procure you my son’s 
4 discharge for the teinds payable out of the estate, equal or efteiring to the 
' 4 foresaid sum of L. 20 Sterling yearly. I ana,’ &-c. 

' Balmeg having refused payment of the second year’s annuity, Mr Maxwell 
had recourse to the Earl of Galloway, to accommodate whom, it is said, he had- 
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No 108. agreed to the proposal, that he would accept of the annual payment for Mr 
Thomson by the hands of Balmeg, but conditionally, that he should have re- 
course upon his Lordship when he ceased to be punctual in his payments ; and 
from him he received the following letter: ‘ Newton Stewart, August 21st 

* 1772. Dear Sir, I expected to have had the pleasure of meeting you here 

* at the races, and to have talked to you fully in regard to Balmeg’s refusing 

* to pay the annuity that he and I bound ourselves to pay to you for Mr 

* Thomson’s behoof. 1 have had another communing with Balmeg, and he 
tells me plainly that he will never pay one farthing of it till he is compelled by 

‘ a decreet. As that is the case, surely it is more just and reasonable thatyou in- 
‘ sist against him than against me, especially as he begun the payment with you-, 

* and you received one year’s annuity from him, and gave him a discharge for 
‘ it. I am perfectly pleased that you give us both a summons upon our obli- 
, gatory letters. I shall make no defence, only so far as to fix the payment 
» upon Balmeg, and relieve myself, which I think will be easily done, and be 
‘ most obliging to me ; and you will pardon me for refusing to pay upon any 
‘ other terms. I remain, Dear Sir,’ &c. 

Mr Maxwell, in December 1772, brought the- present action, founding upon 
the species facti above narrated, and particularly upon the Earl of Galloway’s 
holograph obligatory missive, of date Sept. 1st 1769, above recited, and con- 
eluding against the Earl alone for payment of the two years’ annuity then due, 
and for continuing the allowance agreed- to be paid to Mr Thomson in time 
coming, under the conditions in the above recited letter. Lord Galloway hav- 
ing died during the dependence of this suit, the action was wakened, and trans- 
ferted against the present Earl his son, and compearance was made in it for Mr 
Gordon of Balmeg, who was admitted to be heard for his interest in this cause. 
Lord Galloway likewise brought an action for relief against Balmeg, who, ac- 
knowledging his being liable in such relief, likewise undertook the defence of 
Lord Galloway; and 

Pleaded ; That the stipulation was simoniacal ; that, as such, it was reduci- 
ble by the canon law, and by the municipal law of this kingdom, which, it 
v was maintained, had received and adopted the canon law so far as related to 
5'imony, 1st act, Parliament 1612 ; as had also the Church of Scotland, by acts 
of Assembly 1753 and 1759^ And, in a case that lately occurred, apparently 
more remote from simony than the present, because neither patron nor presen- 
tee were privy to nor in the knowledge of the paction, the, decision proceeded 
on the principles of the canon law, adopted in the above acts by the General 
Assembly, Steven contra Lyell and Others, 20th February 1759, No 107. p. 9578. 

Answered ; That it was not a simoniacal paction ; for that the patron had 
not directly put money in his pocket, but only, by disposal of his patronage 
had procured a comfortable subsistence to a poor friend, and relation of his fa- 
mily ; apd, idly , That the whole transaction was without authority' or the least 
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knowledge of the presentee, and, therefore, a fair and honourable transaction, 
which the law would ^support. 

The Court pronounced the following judgment : 

“ The Lords find, that the transactions within mentioned, between the Earl 
of Galloway and Mr Maxwell of Cardiness, and James Gordon of Balmeg, and 
also the subsequent transaction between the said Mr Maxwell and James Gor- 
don, were all simon iacal pactions, entered into ob tnrpem earn am , et contra bonos 
mores , and, therefore, that no action lies upon the obligations granted relative 
thereto : Dismiss this action, assoilzie and decern ; but, in respect of the ac- 
cession of the said Messrs Maxwell and Gordon to said transactions, they fine 
and amerciate Mr Maxwell in L. 30 Sterling, for the use of the poor ; and also 
Mr Gordon in L. 60 Sterling, for the use of the poor ; which sum they decern 
to be paid to David Ross, clerk to this process, to be disposed of as the Court 
shall think proper ; and declare, that all execution necessary shall pass at Mr 
Ross’ instance, for recovery thereof.” Thereafter, . 

James Gordon having reclaimed, the Court, in consideration of his particu- 
lar circumstances set forth in his petition, modified the fine formerly imposed 
upon him to L. 30 Sterling. 

Act. Walt. Campbtll , Al. Murray. Alt. Dav. Dalrymple. Clerk, Rais. 

Fol. Die. v. 4 .p. 25. Fac. Col. No 150./. 9, 


1794. Janaary 22 x The Rev. Dr Botd against The EARLof Galloway. 

In 1 769, the Earl of Galloway, patron and titular of the parish of Pennirig- 
hame, granted a bond of annuity for L. 20 to Dr Boyd, the minister, which he 
afterwards gave up on receiving L. 300 Sterling. {J 

Of the same date with the bond', the minister granted a missive to the Earl 
binding himself ‘ never to ask or sue for any augmentation of glebe or stipend.’ 

The Doctor, nevertheless, having brought a process of augmentation, the 
Earl, in- bar of it, founded on the missive. 

The Court, considering the transaction as pactum illicitum, repelled the ob- 
jection. 

The Earl, in a reclaiming petition, 

Pleaded ; A minister is the unlimited proprietor of his stipend. He may as- 
sign it either gratuitously or for an onerous cause, during his life, although he 
should thereby render himself incapable of supporting his rank. As therefore 
an assignation from the pursuer, conveying to the Earl his whole stipend, oa- 


No 10 & 


No 109; 

An obligation 
granted b j a 
minister not 
to bring a 
process of 
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in considera- 
tion of a sum 
of money re- - 
ceived by 
him from the 
patron, is not 
binding, - 
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No 109. receiving the L. 300, would, h?ive been binding on him, a fortiori must the mis- 
sive in question, which Only precludes him from augmenting it. 

The interest of the benefice is not hurt by the bargain. On the contrary 
by means of it the heritors will not have it in their power to plead a recent aug- 
mentation against the next incumbent, who from the progressive improvement 
of the country, will be entitled to a larger stipend than the present pursuer 
* oould have expected. 

. The Lords refused the petition without answers. 

For the Petitioner, Dean of Faculty Erskine. 

R.D. Fol. Die. v. 4. p. 25. Fac. Col. No 97. p. 21 y. 

See No 8. p. 331. 

* 

Bribery at burgh elections ; — See Burch Royal. 

Tutors and curators purchasing in the minors’ debts ; — See Tutor and Pupii- 
Usurious contracts ; — See Usury. 

See Fraud. 

See Appendix. 
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1776. February 8. William Duncan against David Thomson. 

David Thomson, merchant in Dysart, was, in the beginning of 1772, 
engaged, along with Daniel Fox, at that time residing in St Andrew’s, 
in an adventure to the extent of sixty chests of tea, of which thirty 
chests were shipped for behoof and at the risk of ' Thomson, and the 
other thirty for behoof and at the risk of Fox. 

The tea arrived in safety > and the thirty chests belonging to Mr Fox 
were lodged in a house in St Andrew’s, said to belong to his father-in-law, 
William Duncan, merchant in that town. A short time after, Fox found 
it necessary, from some circumstances, to leave this country, and settle in 
Holland. Previous to his departure, he asked of Thomson to take the 
whole tea, and allow him his share of the profits. To this Thomson agreed ; 
and a calculation of the profits being made out, granted a bill to Fox, 
payable three months after date, for L. 102, 6s. Sterling, as the probable a- 
mount of his share of the profits. 

Thomson, in conseqqence of this agreement, went to St Andrew’s a few 
days afterward to receive the tea. By this time, however, Fox had left 
the country, and Thomson being ignorant of the place where the tea was 
lodged, and not caring to make any public inquiry concerning it, upon 
his return home, wrote to Fox, desiring immediate information where the 
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goods were, and demanding their instant delivery. Soon afterward the 
goods were seized. 

Upon this William Duncan, to whom the bill above mentioned had been 
indorsed by Fox, gave Thomson a charge for payment. Several creditors 
also of Duncan, hearing of this charge, laid arrestments in Thomson’s hands 
to a much greater amount than the sum in the bill, in consequence of 
which, Thomson brought a multiplepoinding, and likewise offered a bill 
of suspension of the charge against him. 

In discussing this suspension, it appeared that Duncan acted only as trus- 
tee for Fox ; and Thomson the suspender accordingly contended, that every 
objection formerly competent agpiost Fox was now competent against the 
indorsee, and that the exception against a charge for payment of the profits 
of the tea was sufficiently supported, upon the ground that there was no 
delivery of the goods, and that the original cost of them had never been 
paid, Thomson having advanced the whole of it to the foreign merchant. 
After some procedure before the Lord Ordinary, and upon advising a con- 
descendence and answei’«,.bf fpqnd tfye, letter* yrderly proceeded, and de- 
cerned. 

In a reclaiming petition, in which the suspender insisted chiefly upon the 
circumstance that there had been no delivery, and that it is the acknow- 
ledged law aqd practice of this country, that tbe sale of no moveable is 
completed, but by delivery thereof to the purchaser, be contended, that fie 
could hot therefore be liable for any loss through the seizure of : the tVa, so 
long as it remained undelivered in the custody of Fox, or those t6 whom 
he delivered it. .1 

The Court did not seem satisfied with this defence, and the petition was 
accordingly refused. 

In a second reclaiming petition, the suspender went upon other grounds. 
As he had maintained formerly that there was no delivery, so now he main- 
tained that there was no sale j that bills in their own nature imply a value 
received ; that it is a solid objection to a bill that it is sine causa, and that 
when granted in the view of something to be performed, if the stipulation 
pn the, part of the drawer be not performed, the bill becomes void, and can- 
not be the ground of action or diligence. 

Besides this, he further argued, that action does not lie for sales of goods 
that are known to be smuggled. This, it was observed, is a question which 
falls to be determined rather upon the principles of the English law, than 
upon those of the law of Scotland, the whole of our revenue laws being 
English, and the consequences therefore that result from them; being dc- 
ducible only from the law of England. And a case was mentioned, which 
had been decided on the 1st of November 1775, before Mr Justice Gould, 
by a special jury, in which the plaintiff having smuggled a parcel of 
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muslins, and the defendant, even after receiving the goods, having informed No. 1. 
the officers of the revenue that they were smuggled ; upon the plaintiff 
bringing his action for the price, the judge and counsel on both sides 
agreed, that it was established by many precedents, “ that no person selling 
** smuggled goods, can ever bring an action legally to recover of the pur- 
** chaser, the property of such goods being at all times his Majesty’s.” 

This, it was said, was altogether consonant to the genius of the English law, 
by which it is understood, that the forfeiture takes place ipto facto, while 
the sentence of condemnation is no more than declaratory, and according 
to which the forfeiture is made effectual, even against an onerous bond fide 
purchaser. 

In opposition to these arguments, the pursuer Contended, That the transac- 
tion between the parties was truly a sale by Fox to the suspender of his 
share of the goods : That had there been no sale, and had the suspender 
only undertaken to dispose of the goods for Fox’s behoof, as well as 
bis own, and account to Fox for his share of the profirs arising from the sale, 
he would have granted him an obligation to that purpose, and never would 
have come under a simple acceptance for a sum of money ; and that there- 
fore, the only question to be determined was, whether or not action lies 
against the defender for payment of his accepted bill ; or, in other words, 
whether, because the goods were smuggled, Fox was by law prohibited to 
sell, and the suspender by law prohibited to purchase them. 

Upon this point the pursuer argued. That smuggled goods, though they 
be by law liable to seizure, are not yet put extra commercium ; and to esta- 
blish this, a decision 17th November 1723, the Commissioners 1 of the 
Customs against Mr John Morrison, No. 75. p.“9533«, was particularly 
appealed to. In this case, the question which came under the consideration 
of the Court, was, whether a legal security given for the price of uncustom- 
ed goods, known to be such by the purchaser when he bought them, 
is effectual; or if, on the contrary, is void and reducible. And here the 
judgment of the Court was, “ That action on the bills in question for the 
“ price of run goods, though bought as such, is competent.” Another de- 
cision also, 27th February 1757, Walker against Falconer, No. 80. p.9543., 
was founded’upon, in which action had even been sustained for the price of 
smuggled goods sent into this country upon commission. 

It was further, and, lastly, argued for the pursuers, That the present action 
was not brought for implement of a smuggling contract, but for payment 
of a bill granted, as is supposed, for the price of smuggled goods. For that 
a smuggling contract, which is reprobated by the law, and for implementing 
which it refuses to give its aid, can mean only a contract or agreement en- 
tered into for the purpose of smuggling goods ; whereas the present case 

A 2 
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No. 1. has no relation to the smuggling of goods, but is an action for payment of the 
price of goods which were already smuggled. 

For the suspender, it was replied, That the decision, Commissioners of the 
Customs againft Morrison, founded on by the pursuer, was of a singular na- 
ture ; that the defence was not proponed by the party to the suit, but by 
the Commissioners of the Customs, who had no interest whatever in the 
matter ; and that the Court, therefore, were not entitled to take up the con- 
sideration of the general point, when it was waved by the party having 
interest. The interest of the Crown, or of the public, besides, was, in this 
case, fully satisfied, the goods having been seized and confiscated, and the 
contract, properly speaking, was not a smuggling contract, as it contained 
no stipulation in defraud of the revenue. The case thus being dissimilar, 
would not apply. 

As to the distinction made by the pursuer, that the present action is not 
an action for implementing a Smuggling contract, but an action for pay- 
ment of a bill, this, it was said, created no essential difference. In all bills, 
it is competent to inquire into the cause of granting. If it be not a pro- 
per onerous cause, the bill will be set aside, and if granted for an illegal 
cause, it must be held to be yoid. A bill for a game debt, thus, upon the 
cause of granting being ascertained, would be held as void ; and in the same 
manner, where it is granted in consequence of a contract which the law ■ 
holds as void, and upon which it refuses action, no action will lie on the 
bill. Were it otherwise, the law might in all cases be frustrated, by taking a 
bill in consideration of an unlawful contract, by which' means, that action 
which the law refuses on the contract, would arise upon the bill. 

The Lords found, “ That no action lies in this case, in respect the same 
“ is brought between smugglers for implement of a smuggling contract j 
“ and therefore suspend the letters timpliciter, and decern.” And to this 
interlocutor the Court adhered, on advising a reclaiming petition and an- 
swers. 

Lord Ordinary, Gardmstone. Adt. Nairtu, Neil Ferguuoa. Alt. Crttbie, Metonotbit. 

J. IV. 

* # * There is another case underthe title Pactum Illicitum, falling under 
the period, the decisions of which were awanting in the Faculty Collection, . 
viz. 3d December 1776, Hope against Tweedie, No. 66. p. 9522., for the 
particulars of which, reference is made to this Appendix ; but the editor has 
not hitherto heen able to obtain the session papers. See Appendix, Part II. 


Digitized by v^ooQle 



Appendix, Part I.] 


PACTUM ILUCITUM. 


5 


1800. November 14. No. £. 

Mary Scott and Robert Aitchison, against David Kyle. A person 

having pur* 
chased a 

By a minute of sale, dated 19th March 1798, Mary Scott, and her bus- house, on 
band Robert Aitchison, agreed to sell to David Kyle, a tenement of houses cond ;“°°* 
m the town of Melrose. The price was L. 400, and the sale was to be price was not 
held as having been concluded on the 24th February preceding. The obli- P aid b 7 a 
gation by the purchaser as to the payment of the price, was in the following {j me> j, e 
terms : “ For the which causes, and on the other part, the said David should be 
** Kyle has made payment to the said Mr and Mrs Aitchison, of the sum option’ of the 
** of L. 100 Sterling of the price, with interest from the said 24th day of seller, either 
** February last, as agreed upon ; and he binds and obliges him and his pric^ora 
“ heirs, &c. to make payment to the said Mr and Mrs Aitchison, their heirs, sum equal te 
** &c. of the further sum of L. 300 Sterling, and that against the term of of'c^ern^ 
u Martinmas next, with the legal interest of said sum from the said 24th ment stock 
** day of February last to the said terra of payment, and, rf necessary, he wblcb ‘he 
u shall grant bond to that effect ; declaring always, that if the said David have pur*! 
u Kyle finds it inconvenient for him to pay the said money at the foresaid chased^ at the 
** term of Martinmas next, he shall be further indulged ; only when he 8a i e> with the 
u does settle thereafter, he must then pay of the price, as much money as interest of the 
** will at the time buy the same quantity of Government stock in the 3 per fhedayof 
" cent, consols, as L. 300 would have bought on the said 24th day of Febru- sale, and a 
“ ary last, or pay just L. 300, in the option of the said Mr and Mrs Aitchi- ^uafto^he 
“ son ; and the said David Kyle shall, at same time, pay the legal interest difference be- 
** effeiring to the L. 300 from the said 24th day of February last, and also, n^ere st 
“ a sum equivalent to what Mr and Mrs Aitchison lose between the legal and what the 


it 


interest and what they might have drawn, had L. 300 been lodged in 


seller would 

“ said funds on the foresaid 24th day of February last ; and to save after asInteresT” 

“ disputes about what the rate of said stock was on the foresaid day, it is had tbe P rice 
** here held to have been 48^, which shall be the rule for determining the in^the funds*' 1 
** above points, and as to what shall be the rate of stock at. the time of when the sale 
** settlement and payment, the rate last stated in the Edinburgh Evening [hobargam 
“ Courant preceding the day of settlement, shall be held as the rate at wa s found to 
** settling; and it is declared, that the settlement by payment shall be de- as muri’ous° tl1 
“ layed no longer than Whitsunday 1799 years, otherwise the said Mr and and as falling 
** Mrs Aitchison shall be at liberty to void the bargain, and resume the “ ncier ‘ 1,e 7 ‘h 

a. *11 . . , Cv60» XI. C* 8., 

44 subjects, or prosecute tor implement in the above terms, in their option j annulling 
“ and David Kyle is to have no claim to have back said L. ico advanced.” wa S ers wi ‘h 
Kyle did not pay the L. 300 with interest at Martinmas 1798, and mat- price of the * 
ters were allowed to lie over till July 1799, when Mary Scott and her bus- P ublie f“ nds - 
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band brought an action against Kyle, concluding, that as the term of Whit- 
sunday 1799 had elapsed, without the defender paying the balance of the 
price, the bargain should be declared void, and the pursuers found entitled 
to resume the possession of the subject, and retain the L. 100 which had 
been paid to account of the price, all in terms of the minute of sale. 

In November 1799, Kyle, with a view to stop the action, offered to pay 
the L. 300 of the price which remained due, with interest from the date 
of the transaction; but the Government stock mentioned in the minute of 
sale, having by this time risen to 62J, the sellers refused to settle with Kyle, 
unless he would pay them the following sums, which they contended they 
were entitled to, in terras of the minute t 

At 48 - per cent., the rate fixed by the minute of sale, the L. 300 would 
have purchased L 618, 11s. of Government stock, but, at the rate of 62$, 
it would require - - L. 3^5 on 

Besides, the pursuers demanded legal interest of the L. 300 

from 24th February 1798, to 30th November 1799, - j6 9 j 

And also the difference between the legal interest and the in- 
terest which they would have actually received, had the 
L. 300 been employed for their behoof in the purchase of 
stock, on the 24th February 1798, being - 655 


L.417 15 7 

In place, therefore, of L. 326 19:3, which the defender was willing to 
have paid, the pursuers demanded L. 417 : 15 : 7 ; and the action having 
accordingly been insisted in, Kyle, in defence, 

Pleaded : 1st, The contract by which the sale was concluded is void, aa 
falling under the 7th George II. c. 8 § 1., which declares, “ That all con- 
“ tracts and agreements whatsoever, which shall from and after the 1st of 
<« June 1734, be made or entered into by or between any person or persons,. 
“ upon which any premium, or consideration in the nature of a premium, 
“ shall be given or paid for liberty to put upon, or to deliver, receive, accept 
“ or refuse any public or joint stock, or other public securities whatsoever,. 
“ or any part, share or interest therein, and also all wagers, and contracts 
“ in the nature of wagers, and all contracts in the nature of puts and refu- . 
“ sals, relating to the then present or future price or value of any such stock 
“ or securities as aforesaid, shall be null and void to all purposes whatsp-,. 
“ ever.” 

idly, The contract is also void, in terms both of the act 1621, c. 28., and 
the 1 2th Anne, statute 2. § 16., as being usurious in two respects ; 1st, By 
stipulating for interest on the L. 300 from the 24th February 1798, although 
that sum only became due at Martinmas thereafter ; 2 dly, By stipulating not : 
only for legal interest, but also for a sura equal to the difference between the 
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legal interest and that which they would have drawn, had the L. 300 been 
vested in the funds on the 24th February 1798. 

3 dly, If the contract is illegal and usurious, it must be null in toto , and 
therefore, that part of it by which the defender was to forfeit the L. 100 
paid by him to account of the price, in case he did not fulfil the bargain, 
must be also void. 

The pursuers stated, in point of fact. That when the sale took place, they 
were desirous that the whole price should have been paid ; in which case, 
as the Government funds were very low, it was their determination to have 
•employed it in the purchase of stock 1 That the defender knew this, and 
that the delay in the payment of the price, was agreed to merely for his 
accommodation, and only upon his suggesting the mode of settlement sti- 
pulated in the minute, by which they were just to receive the same advan- 
tage as if their money had been applied at the time of the sale, in the man- 
ner which they Had projected. 

In point of law, they 

Answered : 1st, The statute 7th Geo. II. c. 8. was meant solely to strike 
against wagers upon the rise or fall of stock, where the parties had no in- 
terest in them. But here the stipulation relates to a sum of money which 
was bond fide destined to be vested in the funds. The pursuers, therefore,, 
having had a fair and substantial pecuniary interest in view by the contract, 
it neither falls within the words nor the spirit of the statute ; Termly Re- 
ports K. B. Vol. 8. Part 2. p. 162. Kentis v. Hawsley, 8th February 1799. 

idly, Kyle, by the minute of sale, became bound to pay the balance of 
L. 300, with legal interest at Martinmas. Had he done so, the transaction 
would have been completely unexceptionable. But the laws against usury 
do not apply to cases where the obligee is taken bound to heavier presta- 
tions only in case of failure, such prestations being regarded, not in the 
light of an unlawful usance, but as damage which, it is agreed, the obligee 
shall pay on account of breach of contract; Hume on Crimes, voce Usury, 
22d January 1672, Skene * ; 23d July 1679, Murray *. 

3 dly, But, at all events, the pursuers are not demanding, in this action, 
either a larger sum on account of the increased price of stock, or alleged 
usurious profits. The libel is founded entirely on that branch of the minute 
of sale which provides for the event which has actually occurred, of Kyle’s 
failure in performance. The defender, therefore, is attempting to resist 
conclusions, founded, not on the alleged objectionable part of the contract, 
but on one which is not denied to be legal. 

The Lord Ordinary found “ the sale libelled void and null : Found, That 
44 the defender must pay rent for his possession as formerly, and the pur- 
44 suers must repay the sum of L. 100, and bygone interest due thereon :: 

• Cases in the Court of Justiciary. 


No. 
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« Found the defender bound to remove from the possession at Whitsunday 
“ next, and decerns.” 

On advising a reclaiming petition, with answers, the Court were unani- 
mous, that the contract was usurious} and, with the exception of one 
Judge, they were also of opinion, that it was struck at by the statute 7th 
Geo. II. All were agreed, that a penalty attached to an illegal contract 
could not be sustained. 

The Court ** adhered.” 

Lord Ordinary, StonefuM. A ft. Lord Advocatt Heft, JV, , Stott. Alt. Monypttmy, Tod. 

R. D. Fac. Coll. No. 193. p. 443. 


1804. November 16 . Cumming Gordon against Campbell. 

On the 29th May 1797, a contract was entered into between Major-General 
Alexander Campbell of Glendaruel, and Lieutenant-Colonel Alexander 
Penrose Cumming Gordon of Altyre and Gordonstown, “ That in case at 
“ any time, in the course of ten years from and after the date hereof, the 
“ value of L. 100 Sterling in that part of the British funds called the 3 per 
“ cent, consols, should rise, so as to be rated in the Stock Exchange, Lon- 
“ don, at above L. 70 Sterling, then, and in that event, the said Alexander 
44 Campbell shall be bound, as he hereby binds and obliges himself, his 
41 heirs, executors and successors whomsoever, jointly and severally, to pay 
44 to the said Alexander Penrose Cumming Gordon, his heirs, executors or 
44 successors, the sum of L. too Sterling, with the lawful interest thereof, 
“ from and after the time the same shall fall due by the said event, ay and 
“ until payment.” And, on the other hand, Colonel Cumming bound him- 
self to pay the like sum, if the 3 per cents, did not rise to L. 70. 

This contract was formally executed on stamped paper, and recorded in the 
books of Council and Session. 

General Campbell died in July 1801, and was succeeded by his brother 
Duncan. Within the time specified, the 3 per cents, rose above L. 70 ; and 
an action having been brought for fulfilment of the contract, the Lord 
Ordinary at first assoilzied the defender, finding the contract not actionable 
in this Court *, but afterward ordered informations. 

The pursuer 

Pleaded : Although an agreement at play might not be actionable in this 
country, still the present case is widely different. There was here no game : 
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it was a single wager, upon an event not created for the purpose of amusements No. 3 . 
and upon an event of the greatest importance. It has not one feature of a 
sponsio ludicra. It has nothing ridiculous in it ; nothing unbecoming the 
dignity of the Court to examine. It is a simple and solemn contract, which 
creates a complete obligation in natural justice. Why, therefore, should it 
not be enforced in a court of justice ? If such transactions be inexpedient, 
the Legislature alone can have the power to declare them void, as they did 
in certain cases, by 7th Anne, c. 15., and 19th Geo. II. c. 37. That wa- 
gers on a contingent event, or uncertain fact, are actionable, is expressly re- 
cognized by our law; Bankt. B. 1. Tit. 19. § 46., 9th February 1676, A. and 
B. No. 52. p. 9505. ; Hope againft Tweedie, 3d December 1776, No. 66. 
p. 9522. : as well as by the English Courts ; Da Costa v. Jones, 31st January 
1778, Cowper’s Reports, p. 729. : Good v. Elliot, 3 Term. Rep. p. 693. 

Answered : Though the attention of the Legislature has been confined to 
cases of gambling or horse-racing, common law has interfered in all cases of 
wagers, which, in fact, are nothing but gambling contracts, denying action 
on all cases which come under the description of a sponsio ludicra. Such 
rights are not founded on any consideration ; they must be left entirely to 
the law of honour, as Courts ought only to enforce rights arising from seri- 
ous and solemn grounds ; Sir Michael Stewart against Earl of Dundonald, 

7th February 1753, No. 61. p.9514; Bruce against Ross, 26th January 
1787, No. 67. p. 9523. ; Wordsworth against Pettigrew, 15th May 1799, 

No. 69. p. 9524 ; Mackenzie’s Obs. on 1621., c. 14. 

The Court, (16th November 1804) were unanimous in dismisssing the 
action. 

Lord Ordinary, Bannatyne. Aft. Maclenxie. Agent, Alex. Grant, W. S. 

Alt. Many penny. Agent, Jo. Campbell, 4tus, W. S. Clerk, JValier. 

F. Fac. Coll. No. 181 ,p. 406. 
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I586, Jvly> L. Kerbechill against Lady Kerbechill. 

• ' No 1. 

IT’ LRRECHtLL, brother to 'Kerbechill, being lately deceased, pursued forex- 
hibitidn and deliverance of the pupil, his brother’s son. Compeared the mo- 
ther, and alleged. She was tutrix testamentaria, and ought to have the bairn 
in her custody. It was answered, inierat secundas nuptias. She answered, 

"‘That, in her constitution of tutrix testament ar, it was expressly provided, that, 
albeit she l *hould happen -to marry again, et sic pnovisio hominis abstulit provi- 
sionem lcgis. It was answered. That,, upon the contrary, the provision of the 
law, that was founded and made for the weil and preservation of pupils and 
their gear, might not be taken away by_ any special provision of man, as ap- 
peared by the express law, and Doctors who write thereupon ; Cod. Quando 
mulier tutelae officio fungi potest ; L. 2. et L. ult. ibid. Found by the. 

Lords,, tha{, .jqatwithstandipg of the. said provision, the common law ought to 
be. followed Forth, andJhat her tutory testamentary (Tell) per secundas riuptias. 

Ffil. Dic.v. 2. ^. 24. Colvil, MS. p. 408. 


. ..i p" ■ : v . . •) : .1 J. !.•; •• . ■ ; 

lOtfs . MorcfiZ . ; Stuart ^gainst Henderson. ' 

One ' tVilliain Stuart being served and retoure'd tutor lawftil to the' bairns of Fo ^ ia 2 * ’ 

his umquhile brother, Mr Walter' Stuart, notary in Tferth, pursues Agnes formity with' 
Henderson, relict of.his 'deceased brother, and , Stuart, now her *^ e al>ovt> 

husband, for exhibition of certain bonds, made to the bairns father, and being 
in her hands, as tutrix testamehtar nominated in her umquhile husband’s tes- 
tament; ^ndr she compearing, arid alleging. That the pursuer’s retour to this 
office oi tutory is null, seeing It was deduced' before the Bailies of the Canon- 
Voi. XXHL 53 I 
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gate ; whereas the defunct was indweller, and died in Perth ; and, consequent- 
ly, he ought to have been served there, and not being done so, the same is 
null, as done a non suo jttdice , et incompetente. This exception was repelled j 
for the Lords found, that the brief of tutory being directed out of the Chan- - 
cellary, to any Judges generally, the party might serve the same before any 
Judge, even as a general brief to serve one general heir to his predecessor is 
sustained, being done before any ordinary Judge, having jurisdiction. And it 
being further alleged. That the defunct had nominated the defender, his relict, 
tutrix testamentar tp the bairns fbresaid, so thatrthere was no place to the pur- 
suer to pursue as tutor lawful, from the which office she 'cannot be thought to 
have fallen by her second marriage in respect that the said defunct, her hus- 
band, in his said testament, had nominated and appointed her to be still tutrix 
to the said bairns, during the whole time of their pupillarity, as well after her 
second marriage, as during the time of her widowhood; and it being replied t 
That that provision ought not to be sustained, as being against the law, which 
provides, that no woman can remain tutrix after she has clothed herself with a 
second husband, whereby she becomes under her husband’s government, and 
so cannot manage the office of governing another ; and this being the invio=- 
lable custom and practique of the realm, it cannot be inverted by any -private 
appointment, -set doWn in a testament against law and practique ; in respect 
of which reply, which the Lords sustained, the Lords repelled the said excep- 
tion; and, notwithstanding of the provision fbresaid of the testament,; found, 
the relict had tint her office by her.se cond marriage,-— S<c Tutor and Puml* . 

* 1 ' * * , ’ r . . , 

r ' Pol. Die. v.'2. p. 24. Durie, p. 801;, 


1743- 7 uJ y 7 - ; ‘ * ' ; • . : : * ’ ■ . ’ ■ ' ' : ' 

Thomas Fullarton oF Gallery, ide. Heritors of the fishings 6h the- Water, 
of Northesk, Pursuers, against Hercules Scot of 'Brotherton, Possessor off 
the Cruive-f ishing on the said Water, Defender. 

These pursuers brought an action, against the defender, for keeping hia. 
cruives on the said water, in every article contrary to law, not only with re»- 
gard to the wideness ,of the. hecks, neglect of the Saturday’s slop, and of taking 
salmon in forbidden time; but also by raising the cruive-dykes to such a height- 
above the-water, that the fish could neither get up nor down. 

Pleaded for the defender, That the pursuers were barred, personali objectione , , 
from insisting in this action-, their predecessors, or authors, having entered into 
contracts with his , authors, whereby they consented, in "consideration of an » 
annual payment to be made by the heritors of the cruives, to allow them tou 
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keeptheir entires in the planner .then andsinceaccustomed ; and, for verify- No . 3, 
uig the defence, v produced twq different contracts, dated in die 1685 and ' 

1687. 

By which it likewise appeared, that the pursuers authors, or predecessors, 
had specially bound themselves not- to pursue any action against the defender’s 
predecessor, for regulating the crujyes as to the wideness of - the hecks, Satur- 
day’s slop, &c i ; and that the ; pursuers, & c. had ever since acquiesced in their 
agreements, and homologated the; Same, by receiving- the annual payments. 

. Answered, The contracts Were void and null, the purpose of them being 
none other than to authorise and encourage what the law has declared to be a 
transgression, and highly punishable* as. appears from Parliament 1424, cap. it. 

J477, cap. 73. 1489, cap< 15.1535, cap.17. 1581, cap. if 1. AH which sta, 
tutes not, only enact very, severe . punishments for. this delict* but require all 
Magistrates to see the same put to due execution. And the reason of so anxious 
an attention of the law' to check such delinquencies is the;same, viz. that they 
are not only prejudicial to the private interest of heritors, who have the. right 
of salmon-fishing upon, riveri; but also; that they are highly detrimental to the 
public, and plainly tend to destroy the very species of salmon, by hindering 
them to get pp the water to spawn, apd so preventing their multiplying in the 
ordinary way ; idly. If such contracts could be supposed to have any effect 
against the parties who entered into them, they surely could have none against 
singular successors, which was the case of some of the pursuers. 

Replied, Though the maxim pactis privatorum , 13 c. holds true in some in- 
stances, yet there are many more examples of the contrary, agreeable to the 
rule, licet unicuique juri, % 3 c. ; but in order to give both these rules their full 
effect, it is necessary to distinguish betwixt such regulations as the law intro- 
duced, that are truly necessary for preserving the fishing in general, and such 
as are no otherwise necessary than to limit the use of cruives in fhvour of supe- 
rior heritors. The defender acknowledges, that regulations of the former sort 
cannot be renounced by paction, but such as are of the latter sort, and are on. 
ly useful to maintain the private interest of the superior heritors, must be 
binding. 

Now, to apply this distinction to the case in hand : The defender admits, 
all the laws' relating to the time of fishing are perpetual and indispensable ; 
and, in fact, his cruives are always taken down' in forbidden time. The old 
statute, with respect to the mid-stream, was found to be in desuetude ; 26th 
January 1665, Heritors of Don, voce Salmon Fishing. Neither is the Saturday’s 
slop essential to the subsistence of the fishing, as experience l*as proved. The f 

acts that require three or five inches plainly mistake, as two inches are 
found sufficient to permit the fry to go up and down the water freely. In a 
word, the unnecessary wideness of the hecks, and Saturday’s slop, or the mid- > • 
stream, are quite unnecessary for the fishing in general, and can have no other 
use than to restrain the exercise of the cruives, in favour, or for the private 

53 I * 
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No 3, advantage of the superior heritors, which they could dispense with ; and which; 

if they were strictly put' in execution, would, in a great measure, destroy that 
valuable branch of our commerce. 

Duplied, The regulation of cruives are publici juris , and cannot be dispensed 
with ; the transgression of the statutes are declared to be crimes, and severely 
punishable ; consequently, pactions dispensing therewith cannot bind the con- 
senter, much less his heirs or singular successors ; neither can such transgres- 
sion operate a prescriptive right in favour of the transgressor. 

The pursuers can discover no foundation for averring, that any of these re- 
gulations have gone into disuse ; on the contrary, the Legislature, while we 
continued a separate kingdom, enjoined the vigorous execution thereof from 
time to time ; neither has any of our Lawyers, insinuated that they could go 
into disu8e t See statute of Robert I. cap. 12. act 74th ; James III. act 68thj 
Parliament 9th ; Q. Mary, act 8th, Parliament 1617, art. 9th, act 38th, Par- 
liament 1661 ; and a case in the 1737, between the Duke of Gordon and Lord 
Braco. See Salmon Fishing. 

The Lords repelled the defence founded oh the contracts produced, and 
sustained the pursuer’s title to insist in this action. 

Fol. Die. v. 4. p 37. C. Home, No 244. p* 394. 

See Appendix. 
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IJOJ. July 22' 

The Marquis of Annandale against The Duke of Queensberry. 

A DECLARATOR and reduction of the Duke of Queensberry’s gift and 
commission from the Queen to the jurisdiction of the stewarty of Kirkcud- 
bright, during the Earl of Nithsdale’s incapacity. The case was, the Earls of 
Nithsdale are heritable Stewarts of that stewartry ; but he being a professed 
papist, is by many of our acts of Parliament disabled from using and exercing 
that jurisdiction ; whereupon he disponed the right of it to the Duke of Queens- 
berry in 1698, upon a back-bond, who enjoyed it, till of late he reponed the 
Earl, and re-disponed it, with a procuratory of resignation, which Nithsdale 
assigned to the Marquis of Annandale, and he makes resignation of it in the 
Exchequer, and obtains a' past signature, and when he is going to expede his 
charter under the Great Seal, it is borrowed up and abstracted for some weeks* 
in April last ; whereupon the Marquis takes instruments, and protests that the 
stop may not prejudge his right and diligence ; and in this interval, a gift 
comes down, passed under her Majesty’s hand, of the said stewartry, in favour 
of the Duke of Queensberry, as devolved to her through Nithsdale’s legal in- 
capacity of being a professed papist ; and which gift is passed and expede, and . 
the Duke infeft thereon, and put in possession of the jurisdiction, by holding , 
of Courts, chusing of members, &c. against all which, the Marquis having, 
protested, he raised a declarator, that his right was preferable, though stopped, 
because he had used all the remedies law provides against such partial qualifi- 
cations ; and likewise repeated his reduction against the Duke’s gift, imo , That 
though our law has been so jealous and cautious against the growth of popery, 
that it disallows any of that profession to exerce any heritable office, yet none 
of these laws hinder papists to sell or dispone their lands and jurisdictions; and. 
these acts of Parliament being penal, they are strictissimi juris , and so to be - 
interpreted as not to be extended beyond their precise words; and they hear* 


No 1. 
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no clause restraining them to sell these offices ; and the Duke of Queensberry 
has understood it so himself, for he took a disposition of it from Nithsdale, and 
possessed nine years upon it ; and why might not the Marquis follow his exam- 
ple ? quod quisque juris in alium statuerit , aquum est ut ipse eodem utatur. 
'■ ido, The Marquis’s right is prior tempore, and so potior in jure ; for his signa- 
ture was past long before Queensberry obtained his, by subreption and obrep- 
tion from the Queen ; and after his resignation was accepted and passed by 
, -the Exchequer, the Queen was so denuded, that she could not give a new 
right; and although the Marquis’s signature was stopped till Queensberry’s 
came down, yet that* can never prejudge him ; because, by the 66th act 1578, 
the Queen’s compositors in Exchequer cannot deny confirmations or infeftjnents 
to any of the subjects, the Queen being equally mother to them all, and they 
owing the same allegeance to her; and if they give any partial preference or 
gratification, the protesting against them solves the party’s right, and makes it 
be reputed in construction of law, as if it were actually passed and expede the 
seals ; 3 do, Queensberry having denuded in favour of Nithsdale, with warran- 
dice, that he neither had nor should do any fact or deed to the prejudice of 
that re-disposition, his taking a new gift from the Queen, was a plain contra- 
vention of his warrandice. Answered for the Duke of Queensberry, That there 
was a great difference in our law betwixt 'the conveying and transmission of 
the rights of lands, and of heritable offices and jurisdictions ; and particularly 
in the case of the papists, it was the interest and security both of the religion 
and civil government, that not only they be disabled to exerce these jurisdic- 
tions, either by therrtselves or their deputes, but also that they may not convey 
or alienate them to confidants or trustees, though protestants, as appears by 
the act of Parliament 1693, for taking the oath of allegeance, and the act 1701, 
for preventing the growth of popery ; and'if they be allowed to dispone these 
jurisdictions, it is just all one as if they named a depute ; for the receiver will 
on the matter be but his depute, and be wholly ruled and influenced by him. 
Likeas, by these acts, papists are declared incapable to purchase or acquire 
any such rights, and so the Duke of Queensberry’s re-disposition of it to Niths- 
dale is null, and he could not transfer a non ens to Annandale. And it is 
plain all these heritable offices, during their continuing papists, return to the 
drown, and are in the Queen’s hands and disposal, only by her, and not by 
the Exchequer, no more than they can grant novodamus, and have never been 
disposed of by the papist himself, as appears by the jurisdictions belonging to 
the Duke of Gordon, and Earl of Panmuir, who, albeit a protestant, yet not 
having taken the oaths, the Queen disposes of his heritable jurisdictions. Re- 
plied for the Marquis, That law has made no distinction betwixt the transmis- 
sion of papists* lands, which they are expressly permitted to sell, and their he- 
ritable jurisdictions, et ubi lex non distinguit , nec nos distinguere debemus. 
And he would gladly be resolved of two questions, imo, If Nithsdale might 
not have assigned Queensberry’s back-bond to a protestant, and if he might 
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not hare compelled him to denude ? 2 do, If a creditor of Nithsdale’s might not 
have adjudged this heritable office from him, as well as the rest of his estate ? 
and if so, the rule of reciprocation is plain, that whatever is adjudgeable is dis- 
ponable ; and there is so far from any danger or inconveniency to the govern- 
ment, either in church or state, that papists be allowed to dispone their offices, 
that it were to the benefit and advantage of this kingdom, that they were all 
of them totally denuded of these rights ; and there is a vast difference betwixt 
this and their naming of deputes ; for, in this last case, they are ambulatory, 
and a constituent can sit himself ; but, by a total alienation, the radical right 
in the papist’s person is extinguished and sopite. — The Lords having long ar- 
gued on the state of the vote, and it being urged for Queensbeny, That a pa- 
pist may dispone these jurisdictions without the Queen’s consent ; and it being 
■answered. That the Queen had sufficiently consented, by her Lords of Trea- 
sury and Exchequer passing Lord Annandale’s resignation, and that she is 
signanter and eminently present in her judicatories, and it is as legal as any 
subscription obtained from her personally by any of her Secretaries ; therefore* 
the vote was stated, whether a professed papist may dispone his heritable juris- 
dictions, irredeemably, to a protestant ; or if the disposal of them aocresces to 
the Queen ? And the Lords, by a plurality of eight against seven, found 
they might dispone them, and so declared in Annandale’s favour, and reAuced- 
the Duke of Queensberry’s gift. 

FoL Die. v. 2. p. 25. Fountainhall, v. 2. p. 384, 


1.71c?: July ar. 

Robert Johnston of Keltoun, and other Creditors of the deceased Alex- 
ander Maxwell of Tarraughtie, against John Maxwell, Eldest Son to 
the said Alexander and John Maxwell of-Breckenside. 

In the competition for mails and duties of the lands of Tarraughtie, betwixt 
Alexander .Maxwell’s Creditors and John Maxwell his. eldest son; the Lords 
found an adjudication, led in the name of John Maxwell of Breckenside, apa-j* 
pist, upon a gratuitous bond granted by the said John Maxwell to him, null 
by the act 3d, Parliament 1700, for preventing the growth of popery; albeit 
the said adjudication was led for the behoof of the granter of the bond, who is 
a. protestant. And it was alleged for him. That it was not the meaning of the 
statute to prejudice, protestants, or to hinder them to employ papists as their 
trustees, except allenarly in the education of youth, and the management of 
their affairs ; whereas the granter of the bond was major, and so not to be sup- 
posed that he could be seduced by the influence or converse of his popish* 
trustees.. 

FoL Die. v. 2. p. 25, Forbes , p. 432* 


Noz. 


Nos. 
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*** Fountainhall reports this case : 

No 2. 

1710. July 1 -The Creditors of Maxwell contra Graicy and Reid, in a 
competition for mails and duties. Graicy’s right was, that John Maxwell, Tar- 
raughtie’s eldest son and apparent heir, grants a bond of 30,000 merks to Max- 
Well of Braickenside, his uncle, Whereon he leads an adjudication, which is 
conveyed to Robert Graicy, and. then to Mr Andrew Reid for John Maxwell’s 
behoof. The other competitors were old Tarraughtie’s creditors, and his second 
Wife and her children, who founded' on a bond of provision, whereon they were 
infeft. After many objections on either side, at last Tarraughtie’s creditors 
pitched on this, 'as the Shortest way to bring their process to an end, that, by 
the 3d act 1706, it is statuted, that no adjudication, or other 'real diligence, be 
■competent at the instance of a papist, or for his behoof, upon a gratuitous bond, 
or arty other gratuitous deed whatsoever ; now, to subsume in the terms of this 
law, it is not denied that Braickenside is a professed, and notour papist ; 2 do. 
That the bond is gratuitous, is as evident; for, though it bears the onerous 
cause L. 20,000 in its narrative, yet being betwixt uncle and nephew, by the 
act 1621 f it is not probative. Next, it is known, that ’Braickenside, all his 
-lifetime, was never able to lend 1000 merks, much less 30,000 merks. An- 
swered, If this bond and adjudication were to the behoof of Braickenside, the 
papist, then they acknowledge it would fall under the act of Parliament and 
be null, the design of that necessary law being to prevent papists from acquir- 
ing heritage, or having share in the property of the nation; seeing, by other 
clauses in that act, papists cannot serve heir ; and though they be creditors for 
onerous causes, and adjudge for their debts, the legal can never expire, but 
only subsists for a security of their money; but here it is confessed, that dili- 
gence by adjudication is not to the papist’s behoof, but expressly to John Max- 
well, a protestant, as his trustee ; and Braickenside has no benefit thereby, but 
only interposes, and lends his name for a protestant’s behoof, which noways in- 
terferes with the design of the act of Parliament, which is not to pfejufige 
protestants, but only to prevent papists having interest in property further than 
'►as. creditors ; and no part of the act discharges the employing papist& as trus- 
tee^ the person for whose behoof it is being the only true proprietor. And 
■though the foresaid law stop the expiring of an adjudication in the person of a 
papist, yet, When -conveyed to a protestant it expires within a year after ; and 
though all dispositions to cloysters and popish societies be null, yet they are not 
?o null but they accresce to the next protestant relation ; even so here, though 
the adjudication be nullin Braickenside’s person, yet it may well enough sub- 
sist, being now transmitted to a- protestant. Replied , That law will not so 
-trrach as allow a papist to be employed in such 'trusts, for the Jaw is riot in 
copulative terms, but conceived disjunctively, if the adjudication be either led 
by a papist, of by a protestant for his behoof ; so it is Enough to say it is led 
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at His instance, though, as to the alternative, it he not to his own behoof. 
And when can a Scots protestant be straitened ? Can he not find trustees with- 
out pitching on a papist ? Besides, a posterior clause of the act clears up this 
doubt ; for it discharges papists from being chaplains, schoolmasters, governors, 
pedagogues, tutors, chamberlains, or factors ; and if incapacitated from any 
trust or management of affairs, then a fortiori this disability will reach trusts. — 
The Lords, resolving not to loose a pin of that act, found the adjudication null, 
though it had been originally for a protestant’a behoof ; and much more when 
it is only conveyed to him since. 

If the papist’s call this persecution, let them remember it comes not up to 
the hundredth part of their unmerciful sanguinary laws ; and that experience 
had made this act necessary, for securing the government both civil and eccle- 
siastic against their vigilant and unwearied attempts. 

Fountainball, v. 2 . p. 592. 


1725. January 22. 

John Murray of Conheath against John Neilson of Chaple. 

John Murray, as protestant heir, pursued a reduction of a disposition of 
certain lands granted to Mr Nielson’s author by William Macartney, who had 
succeeded thereto when he was papist, and founded his action upon the 3d act 
of the Parliament 1700, For preventing the growth of popery. In this cause 
the Lords found, 4 That the defender Mr Nielson, though an onerous pur- 
chaser, could be in no better case than Macartney the alleged papist, from 
whom his right by progress was derived.’ But it being controverted, whether 
Macartney, though of popish parents, had been popishly educated, in regard, 
as was alleged , he had been put to learn at protestant schools, and was taught 
to repeat our catechisms, and attended the church, &-C ; the Lords allowed 
an act before answer, as to the nature and manner of his education, and be- 
haviour during his life ; and, upon advising the proof, 4 They found it proven 
that he was popishly educated, and found no evidence that he took the formula, 
in terms -of the act of Parliament.’ 

There were other two defences in point of law, nno. That no question could 
be now made as to Macartney’s being popish, since the same was never moved 
during his life, because the defender was now deprived of the most certain 
mean of saving his right, and exculpating his author of popery, by getting 
him to take the formula ; 2 do, That, by a British act, 3 tio ficorgii , cntituled, 
An act for explaining an act in a former session of Parliament, entituled, An 
act to oblige papists to register their names, &»c. and for securing purchases 
made by protestants ; it is enacted, for explaining King William’s act for the 
farther preventing the growth of popery, 4 That no sale for a full and valuable 
Vol. XXIII, 53 K 
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consideration of a real estate, by any. person or owner, to any protestant pur- 
chaser, for the benefit of a prot-estant, shall be avoided, by reason of any of 
the disabilities or incapacities in the said acts incurred, or supposed to be in- 
curred by the seller, unless before such sale the person entitled to take advan- 
tage of the incapacity, shall have recovered the lands themselves, or given 
notice of his claim to the purchaser,’ &-c. And though this statute was direct- 
ed upon doubts that had arisen upon an, English act of Parliament, yet the 
statutory part was general, and being enacted by the legislature of Great Bri- 
tain, it ought to affect and explain the Scots statute, which was of the same 
tenor with that of King William in England, for preventing the growth of 
popery. s 

It was answered to the 1 st, That as Macartney lived till he was after fifteen 
years of age, and omitted to purge himself by taking the formula, it was suf- 
ficient, by the act of Parliament, to annul and void his title, or any right deriv- 
ed from him ; and therefore it was pleadable at any time. 

To the 2d, That the British act relates entirely to the English act of King 
William, and therefore cannot extend to Scotland. 

The Lords repelled the defence, that a question was not moved, of Macart- 
ney’s being a papist and not having taken the formula during his life ; and re- 
pelled the defence upon the act of Parliament tertio Georgii in favours of pro- 
testant purchasers. 

Actv Ch. Binning & Fergus ton, Alt. Ch. Aireskine.- Clerk, Murray. 

Fol. Die. v. 4. p. 37. Edgar , p- iS 


1739. February 14. 

Sidney against Batleie, and other Creditors of Maxwell. 

The Lords repelled the objection made in a ranking on the act 1695 to an* 
adjudication, that it proceeded on bills and promissory notes granted by the - 
common debtor, who was e professed papist, and that the onerosity was not 
instructed in terms of the said statute / in respect the act of Parliament only 
respected dispositions or direct conveyances. 

Fol r Die. v. 4. p. 37. Kilketran, (Papist.) No 1. p. 365. 

C. Home reports this case : 

Sidney having right to a bill and three promissory notes granted in England, 
by Sir George Maxwell of Orchardtown, to Morison of Prestongrange, upon 
which adjudication had been led against rhe estate of Orchardtown, after Sir 
George^s death, brought a process of mails and duties, in order to obtain pos- 
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session. Against which it was objected , That Sir George being popish, the No 4. 
granting the deeds was in prejudice of his protestant heir, as tending to carry 
off theestate from him, contrary to the above act of Parliament ; and, although 
they bear value received, yet, by that law, they are held gratuitous, unless 
the granter declare the same were for value. 

Answered ; The Scots act canpot regulate deeds done in England ; 2 do. It 
only concerns gratuitous deeds, or dispositions in prejudice of their apparent 
heirs, and the benefit they may have by succession to the said popish persons ; 
but neither the words, nor intention thereof, interdict papists from trade or 
commerce, or from borrowing of money, and contracting debt. 

Replied to the 1st ; Quoad the solemnities of writs, the Ipcus contractus is the 
rule ; and,, if the usual solemnities of the place where the deed is executed be 
adhibited, it will be probative vx comitate every where; upon which foundation 
it is, that promissory notes, granted in England, are probative here ; but, with 
respect to the quality of the person, his capacity to dispose of his real estate, 
the laws of the country where it is situated are the only rule, wherever the party 
himself may happen to sojourn or reside ; there is no place for what the Doctors 
call comitas in statutis per sonalibus, especially where such laws are prohibitory; 
surely it would be absurd to suppose a Scots papist could get freevof the act by 
going abroad ; and what the defenders now plead for is supported by analogy ; 
thus, an estate in Scotland cannot be disposed of on deathbed, although the 
deed should be executed in England, or Holland, where no such law obtains. 

In the next place, it was objected ; That the adjudication is void, as being led 
for annualrents of the- bill and promissory notes, bearing to be payable on 
demand, and no evidence, by protest or otherwise, that any demand was made 
in Sir George’s lifetime. 

Answered ; Though there is no statute enacting. That promissory notes shall 
bear interest, yet, by the act $tio et qto Anna , which extends the privilege of 
inland bills to promissory notes, it is declared. That, in any action thereon, the 
plaintiff shall recover his damage and costs of suit, in which damage is always 
included the interest of the value acknowledged to be received by the note, in 
the same way as in bonds for double of the sums received, wherein no interest 
is covenanted for ; and, although the notes be payable on demand, there was 
no need to make any, as they bear value received j because it is the debtor’s 
being possessed of the money, and the creditor’s wanting the ^use of it, that 
gives rise to the damage. 

Replied ; By the foresaid act of Queen Anne, it is apparent that inland bills 
Jo not bear annualrent, unless protested within the time limited ^ therefore 
this bill, which was never protested, cannot bear annualmnt, and much less 
can the promissory notes, which, at most, are but in the case of inland bills, 

"bear any interest, since they never were protested ; but it was unnecessary to 
enlarge on this head, seeing the Lords had the sat^ie question under- their con- 
sideration this session, in the case of Murrays contra Murrays, where thev 
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No 4. found, that an English promissory note, not protested, did not -bear amtuil» 
rent. 

The Lords repelled the objection.of Sir George's being papist ; and, as to 
the pluris petitio , they found, that the interest before the citation was not due, 
and therefore must be struck off. 

Fol. Die. v. 2. p. 25. C. Home, No 1x5. p. 184. 
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J 745- 7 Charles Grant against John Grant. 

The investitures of the estate of Carron being limited to heirs-male, and 
Colonel Grant of Carron having died without issue, John Grant, son to Peter 
Grant in Dell, was the nearest heir-male ; but he being a professed papist, and 
a fellow in the College of Jesuits at St Omers, a declarator was brought by 
Charles Grant, concluding that he the pursuer is the next protestant heir, . and 
that the said John Grant is a professed papist, at least habit and repute such, 
and therefore incapable to succeed to the estate of Carron. After the libel 
was executed, the pursuer applied to the Court, setting forth, that the witnes- 
ses to prove his propinquity were very old men, and therefore craving an exa- 
mination to lie in re tent is. Answers were made by the heir of line, who bad 
the papist’s authority to keep possession of the estate, that the indueia legates 
not being run, no instructions were come from Mr Grant at St Omere, about 
the defence of the process. For this reason, the Lords refused the desire of 
the petition. 

After the indueia were run, and the' process called, the pursuer insisted to 
have a proof of his propinquity before the Ordinary. Certain objections were 
made, which, with the answers, were reported to the Court. It was objected, 
imo, That, by the act 1700, it is incumbent upon the first protestant heir, to 
prosecute his right within the space of two years after the irritancy is incurred, 
other ways the right devolves upon the next protestant heir, and'that this action 
was not brought within two years after Colonel Grant’s decease ; ido. That this 
method which the pursuer has taken to declare his right, as protestant heir, is 
not competent, having no foundation in the act of Parliament 1 700, the only 
method there prescribed being by service ; 3 tio, That, as the act founded on is 
penal, irritating the defender’s natural right to the estate of his predecessor, it 
allows him to purge himself of popery in the manner therein directed ; but so 
it happens, from an alteration in our constitution, that it is impracticable for- the 
defender, or any other in his circumstances, to comply with the act, so far as 
it directs that the formula shall be taken before the Privy Council, which is 
now abolished, or before the presbytery of the bounds where the party resides ; 
and in that case his renunciation of popery is appointed to, be reported by the 
presbytery to the clerk of the Privy Council within forty days ; and, as this 
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cannot be done,' no action can be maintained on the statQte, to forfeit a person 
for not doing what is not in his power. 

To the 1st, it was answered , in point of fact, That there was no delay, as 
the pursuer's father set on foot his claim immediately after the Colonel's* death, 
by a declarator of his propinquity, the prosecution of which was staid by his 
death ; idly, In point of law, That the delay of two years gives access to the 
second prOtestant heir to claim the succession, but is not an irritancy upon the 
■first protestant heir to bar him from prosecuting his claim, though the second 
protestant heir do not appear. 

To the id, That a service is necessary to' complete the title of the protestant 
Weir ; but that this excludes not a previous declarator to remove all objections 
to the service. If a protestant be entitled to serve heir, by the incapacity of 
the popish heir,, he -must be entitled to bring a declarator of his right upon 
the principles of common law. 

It was answered to the 3 d, That it proceeds upon a misapprehension of the 
statute ; the sense of which is, that, if a succession open to a papist after his 
age of 15, which is the present case, the right of succession shall devolve ipso 
facto to the next protestant heir, who is allowed to serve heir to the predeces- 
sor, and to possess until the popish heir thus excluded purge himself of popery. 
The pursueT is therefore entitled to serve, and to bring a declarator to that 
effect. It is the popish heir’s business, if he would claim the estate, to purge* 
himself of popery in the terms prescribed by the statute ; and, in the mean 
time, the pursuer is entitled to hold the estate until the papist fulfil the law. 
And if alteration of circumstances, by the abolition of the Privy Council, 
should even have the effect to make it impracticable to purge himself of 
popery, in the terms prescribed by the statute, this cannot effect the pursuer's 
right. At the same time, the difficulty is affected. If Mr Grant return to his- 
native country, he may take the formula ' before any presbytery where he 
chuses to reside, which will purge his incapacity. It will not affect his right,, 
that the same cannot now be reported to the Privy Council, more than the 
neglect of reporting when the Privy Council subsisted. 

The Lords, before answer, allowed a proof to be taken to lie in retentis r 
which was what the pursuer chiefly aimed at. 

r’ ' Ran. Lee. v. 1. No 69. p. 107.. 


1750. February 15. Duke of Gordon against The Crown. 

George Duke of Gordon, who was infeft anno 1684, upon a charter under 
the great seal, executed in the year 1711, a gratuitous bond for a great sum of 
money to his eldest son Alexander Marquis of Huntly, upon which the Marquis 
adjudged the family estate, took a charter of adjudication from the Crown, anc^ 


No 5. 


No & 

A superior 
who was a pa*' 
pist was in- 
feft on adjust- 
catron agatast 
his "predecta* 


Digitized by v^ooQle 



No 6. 

sors estate. 
He had i li- 
fe ft his vas- 
sal, who was 
attainted. 

The superior’s 
heir being in- 
fcft on a fer- 
vice to his 
remoter pre- 
decessor ne- 
glecting the 
adjudication, 
was found 
to hare the 
benefit grain- 
ed by the 
cjan act. 

When a pa- 
pist is served 
and infeft, 
what is the 
nature of his 
right ? 


9598 PAPIST. 

was infeft anno 1^12. Alexander the Marquis, afterwards Duke of Gordon, 
having died in the year 1729, his son Cosmo-George, made up titles to the 
estate, by a special service as -heir to GeQrge Duke of Gordon his grandfather, 
neglecting the title that was in his father Duke Alexander ; and he was infeft 
in the year 1 731- 

Si r'Evan Cameron was infeft anno 1688, in the twenty merk-land ofMamore, 
held feu of the Duke of Gordon. Sir Evan disponed the said land to Donald - 
Cameron his grandson, with procuratory and precept; who, in the year 1724, 
obtained from Alexander Duke of Gordon a charter of resignation, upon which 
he was infeft. 

Donald Cameron being attainted of high treason for joining in the rebellion 
1745, the present Duke of Gordon, as superior of the land of Mamore, claimed 
the same upon the clan act. 

The objection made against this claim in behalf of the Grown was, that the 
titles of the forfeiting person, and of the claimant, are inconsistent with each 
other ; that if the superiority was in Duke Alexander, which must be supposed 
to validate Donald Cameron’s infeftment as vassal, the present Duke can have 
no claim to the superiority, not having served to his father but to his grand- 
father ; that, on the other hand, supposing the claimant to be regularly infeft 
in the superiority, Duke Alexander’s right was null and void ; and conse- 
quently the charter granted by him to Donald Cameron was a non habente po~ 
ttstatem. 

Answered, imo, Supposing the inconsistency, and that either Lochiel must 
be considered as heir-apparent in the property, or the claimant heir-apparent in 
tlTe superiority, the claim is, notwithstanding, good upon the clan-act. for, 
x mo, The benefits given by this act, .being intended as an encouragement for 
loyalty, must take place with regard to heirs-apparent, as well as with regard 
to those who are infeft. In this statute, the Highland chieftains were princi- 
pally in view, who have the same power over their clan infeft or not infeft. 
ido, In law language, and in all our acts of Parliament, the terms superior and 
vassal are applicable to heirs-apparent, as well as to those who are entered. A 
lord may demand subsidy from his vassal for making his eldest Son a knight, 
and for marrying his daughter, Stat. 2. Rob. I. cap. 18. The King cannot inter- 
pose any other superior betwixt him and his vassal. Stat. Rob. III. cap. 4. Here, 
by vassal, is meant one not infeft, as well as one infeft. By act 57, Pari. 1474, 
the over-lord, or superior, not entering fo the superiority in order to infeft his 
vassal, shall tine the superiority for life. 'Here the heir-apparent in the superio- 
rity has the name of over-lord, and the heir-apparent in the property, the name 
of vassal. • 3 tio, The treasons in that statute are evidently applicable to heirs- 
apparent, and .therefore the benefits, which are commensurate with the treasons, 
must also be applicable. 4 to, Where the superiority is forfeited to the Crown 
by the forfeiture of the superior infeft, it seejns undoubted, that the heir-appa- 
* rent in the property, is intitled to demand a charter from the Crown in terms of 
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the clan-act, and the privilege must be reciprocal ; and if it be competent to 
the heir-apparent of the vassal, it must also be competent to the heir-apparent 
of the superior. 

Answered , ido, The claimant’s infeftment as superior, is perfectly consistent 
with Lochiel’s infeftment as vassal; and to make out this, it shill first be 
shown, that Lochiel was regularly infeft in the property ; and next , that the 
claimant stands regularly infeft in the superiority ; to which ends, it will be- 
necessary to give the analysis of the Popish act iyco. 

By this statute it is enacted, That if a succession devolve to a papist, “ his- 
right and interest in or by the foresaid : succession* shall become void and null,- 
and shall devolve and belong to the next Protestant heir.” To clear the mean- 
ing of this clause, we shall suppose Duke Alexander had been served heir to his 
father, and been regularly infeft. And the* question is, Whether this feudal „ 
title to the estate was intrinsically null and void, so as to put the Duke upon 
no better footing than 1 an heir-apparent? Answered ; Such infeftment is not 
declared to be null and void to all intents and purposes, but only as to the 
right and interest of the Protestant heir. And, that it is not intrinsically void 
and null, will be' evident from the following considerations ; i mo, Upon that 
supposition* it would not be competent - to the Popish heir to pursue a declara- 
tor of non- entry ido. If the Papist does thereafter purge himself of popery, 
his prior infeftment is good to all intents and purposes; And, 3 tio, His credi- 
tors by this very statute are declared to be secure, if their debts be contracted 
before their debtor is excluded from the estate by the protestant heir. They 
are considered as debts contracted by a proprietor infeft, and execution will be 
competent upon them accordingly. 

But, though such infeftment is not 4pso facto null and void, yet it is declared* 
to be null and void with regard to the heir’s own right and interest in the estate,, 
in order to make way for the protestant heir : It is null fitoad the papist him-* 
self, so as to bar him from taking any benefit by the succession. Therefore, it 
is not a good title in a declarator of property, nor in a removing,' -nor in mails • ' 
and duties, nor in any real action that is for behoof of the papist himself. It 
does not bar the protestant heir from serving to the remoter predecessor, it be- 
ing declared his privilege to be so served without regard to the papist. - But,, 
there is nothing in the statute to hinder the infeftment of the popish -heir to be 
a good passive title against him, so as to oblige him to pay his predecessor’s 
debts, to infeft a purchaser who has bought land from the predecessor by a mi- 
nute of sale ; and, in general, to perform all deeds which an heir served can be 
compelled toby process. For this nullity was never intended to hurt third 
parties, his Majesty’s protestant subjects, but only to bar the papist himself . 
from enjoying the estate, or reaping any benefit by it. In short, such infeft- 
ment is a good passive title to subject the papist entered hqir, in the same man- 
ner that a protestant would be subjected; but is not. a good actiVe title : It was 
not meant to relieve the papist from burdens, but only to exclude him from 
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No 6 * benefits. And this regulation is extremely rational : a popish heir, if he ab- 
stain altogether, which he ought to do by the law of the land, has no benefit, 
and will be subjected to no burden ; but if he will enter in contempt of the 
law, it is just that bis entry should make him passive liable in the same manner 
that it makes other heirs ; and the entering vassals is one of those burdens to 
which he k subjected, and to perform which he can be compelled by a pro* 
cess. 

The other point is to make out, that the claimant is regularly infeft as heir 
to bis grandfather. And, to handle this point with the greater perspicuity, we 
shall first consider the case of a popish heir who is in possession by apparency, 

< from whom the estate is claimed by the protestant heir. In this case the sta- 

tute is express, that “ it shall be lawful to the protestant heir to serve heir to 
the defunct, to whom the intervening papist might have succeeded.” This 
service then of the protestant heir is a complete title to the estate, without ne- 
cessity of any declarator, to enable him by a process of removing, or mails and 
duties, to turn the popish heir out of possession. And if the popish heir should 
pretend to defend himself upon his apparency as nearest heir, the answer would ‘ 
be sustained, that he is a papist. ido t The case would be the same, though 
there were a conveyance of the estate to the popish heir : The statute makes no 
difference betwixt a title by conveyance and a title by apparency. 

The only difficulty in this case is, that Duke Alexander was infeft as heir to 
his predecessor ; or, which comes to the same, was infeft upon an adjudication 
founded upon his predecessor’s gratuitous, bond ; and it may be thought that 
this infeftment could not be taken away otherways than by a declarator or re- 
duction.' But, in answer it may be observed, 1010, That such an infeftment 
being taken probibente lege, is null and void so far as founded upon to the pre- 
judice of the protestant heir; and therefore cannot require a rescissory action, 
or action of reduction, which supposes the right to be effectual in law till it be 
taken out of the way by a process. The statute deprives the popish heir of the 
privilege of possession as well as of property ; and therefore the objection of his 
being popish will not be reserved to a reduction, but is competent by way of 
exception : It is competent in this form to the tenants of the estate who are 
pursued in removings or for mails and duties, and multo magis to the protestant 
heir, as to whom the infeftment is not merely voidable, but void. And, if a 
conveyance upon which the popish heir is infeft requires not a reduction;, 
which is plain from the statute, as little can an infeftment upon a service re- 
quire a reduction, ido, As to a declarator, which is the proper action for 
making nullities effectual, and for ascertaining any right that may be disputed, 
it appears obvious from the nature of this action, that it is calculated' merely 
for expediency, and can never be necessary de jure in any case : It'is an action 
peculiar to this country, and is not known in England. We have no occasion 
to mention here declarators of escheat, of bastardy, of ultimus bares , and such 
like, which are of a peculiar nature, and which de praxi , are necessary solemni- 
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ties to establish some sort of rights. The King may bring a removing against 
any .man who is in possession of the annexed property; and the superior may 
bring a removing against his vassal who has incurred a conventional irritancy 
•b non solutum canonem ; a declarator is indeed competent in both these cases, 
but is not necessary in either. An irritancy of entail, it is true, cannot well be 
made effectual but by a declarator ; because the heir, who is entitled to lay 
hold of the irritancy, cannot bring an action of removing, or of mails and du- ' 
ties, without a service ; and no inquest will readily serve him, until the irritan- 
cy be first declared ; because private men will seldom undertake determining 
such intricate points. But a person's being a papist is not an intricate point, 
and no jury will decline to find so upon good evidence, A service thus obtain- 
ed will be a good title in a removing to turn the popish heir out of possession ; 
because the popish heir, who is declared to have no benefit by the succession, is 
not entitled to the privilege of possession more than of property. And in this 
particular, he is to be distinguished from an heir of entail committing an irritan- 
cy, and from a vassal committing an irritancy ob non solutum canonem, who are* 
not thereby deprived of their right of possession. 

But the claimant has no great occasion for the foregoing arguments. His 
case is different, being a service to his grandfather after his father’s death. And, 
even supposing a decree of declarator to be a necessary step for turning hi# 
father out of possession, yet surely a declarator after his father’s death cannot 
' be necessary, nor even competent ; because the claimant has no person to de- 
clare against, nor any person to sustain the part of defender. And Lord Stair, 

B. 4. Tit. 3. § 47. justly observes, “ That declarators use not to be raised or 
insisted on where there is no competition or pretence of any other right,” which 
is precisely the present case ; and which is agreeable to the rules that govern 
this action, that it is not necessary in law, but only calculated for expediency, 
in order to ascertain the pursuer’s right, when he foresees the same will be 
disputed. 

To sum up the whole, the infeftment of a popish heir is a singular sort of 
right. It subjects the heir entered to all the passive effects of a service, in the 
same manner as if he were a protestant ; and particularly to the obligation which 
superiors are under to enter their vassals. But such infeftment can afford the 
popish heir no active title ; and particularly it is null and void as to the pro- 
testant heir served to the remoter predecessor ; which being considered, there 
can remain no doubt that the protestant heir may serve to the remoter prede- 
cessor, if the popish heir be dead. 

The President was clear upon both points; iwo.That h$irs-apparent have the 
benefit of the clan-act ; zdo, That the claimant was habily vested in his estate 
by his service to his grandfather. All the Judges were of the same opinion, 
except the Justice Clerk and Elchies, who did not vote. But the two points 
were not voted separately. The question was put in general, Sustain the claim- 
ant’s title, or not ? and it was carried, Sustain. 

Fol. Die. v. 4. p, 38. Rem. Dec. v. z. No 114. p. 229. 
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*J* D. Falconer reports this case : 

No 6. 

. George Duke of Gordon was infeft under the great seal, in the Marquisate 
of Huntly, comprehending the Lordship of Lochaber, 1684 ; and granted the 
lands of Mamore, part of the said lordship, to Sir Evan Cameron of Lochiel ; 
who was infeft therein 1688, and disponed them to Donald Cameron his grand- 
son, who was infeft thereupon base 17x6. 

The Duke granted two bonds for L. 50,000 and L, 10,000 Sterling, to Alex- 
ander his eldest son, who adjudged, and was infeft 17x2 ; and granted to 
Donald Cameron a charter, upon the resignation in his grandfather’s disposi- 
tion, and confirmation of his infeftment 1724. 

On the death of Alexander Duke of Goidon, Cosmo-George bis son, served 
himself heir to his grandfather, and was infeft 1731, neglecting the title by ad- 
judication, which had been established in the person of his father. 

Donald Cameron was attainted for high treason by act of Parliament, 19. 
Geo. II. and thereupon the Duke of Gordon entered his claim for these lands, 
as recognosced to him the Superior thereof, in virtue of the provision in the 
statute made for that purpose. 

Answered by the King’s Advocate ; The claim ought to be repelled, for that 
the claimant and forfeiting person, were not superior and vassal : The Dnke 
was heir to his grandfather, who granted the feu-right to Sir Evan Cameron, 
which was disponed to Donald ; but neither the granter nor his heir had ac- 
cepted of the resignation in that disposition, nor confirmed the sasine proceed- 
ing thereon ; and Donald Cameron had only been received a9 vassal by the ad- 
judger from Duke George ; to which adjudication no title had been made up : 
The adjudication was either a. good title to the superiority ; and then Duke 
Cosmo had no title thereto, as heir to his grandfather, from whom it was carried 
away ; or it was not ; and then Donald Cameron was not the vassal, being in- 
feft by a wrong, superior. 

Replied ; It is not necessary to intitle a claimant to the benefit of this act, . 
that compleat titles by investiture have been made up, in the person of both 
superior and vassal : What the law considered, was the influence which supe- 
riority gives ; and this is not destroyed by the lying out of either unentered ; 
and, indeed this strict interpretation would very much restrain the act, and v 
make it ineffectual for the purposes for which it was intended. The term of 
superior, or over-lord, is not confined to the case where rights are completed on 
both sides, either in commonor law language, as appears by the act of Ja. III. 
P. 7. c. 57. which provides a remedy whereby the vassal may be infeft, when 
the superior lies out unentered : The act indeed was new, but there are- other 
cases of forfeitures accruing to superiors, according to the analogy of which it 
ought to be explained; as in England within a county palatine, ds the bishop- 
ric of Durham, forfeitures for treason belong to the count ; and generally for, 
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felony to the superior ; likewise, for all crimes, the forfeiture of a copy-hold to 
the lord of the manor; and in Scotland, liferent escheat falls to the superior : 
The restrained interpretation is in this case pleaded for the Crown ; but in ma- 
ny it would carry away from it a forfeiture, and give it to a person who really 
has no interest, and comes not within the intention of the law ; as suppose a 
purchaser infeft base, who holds of the disponer, and yet the disponer has no 
equitable title to the superiority, which the other can complete his title to when 
he pleases: If such person should forfeit, his Majesty's advocate would scarce 
suffer the disponer to carry off the subject. Lastly, The act determines the 
question ; it creates a new treason, capable to be committed only by persons 
having lands, to wit, adhering to the pretender within the kingdom ; and as the 
clauses giving the encouragements, are of the same latitude with this determin- 
ing the treason, on occasion of the commission of which these encouragements 
are given, the term of holding lands used in these clauses, must be understood 
in the same sense with that of having ; which may be verified of many who 
have no complete investiture : And so in m$ny cases, after the rebellion in 
1715, the benefit of this act was actually enjoyed without complete titles. 

Duplied ; This statute, which introduced a novelty into the law, is to be un- 
derstood by considering the clauses and import of it, and not explained by any 
fancied rules of analogy. It enacts,- “ That lands held of any subject superior, 
should recognosce, and be consolidate with the superiority, as if they had been 
resigned in perpetuam remanentiam .” Lands cannot be said to be held of one 
man by another, unless they are both properly infeft ; nor can they otherwise 
effectually be resigned, in similitude of which this consolidation operates. The 
instances of the expressions cited from the law by the claimant himself shew 
that it, is accurately penned, and the words to be understood in their proper sig- 
nification ; as it uses holding where it is granting the encouragements to supe- 
riors and vassals, who are such only by holding the one off the other; and yet 
makes adhering to the pretender treason in all having lands ; as it is intended 
this sanction should not be restricted to persons infeft. 

Observed ; The term of having lands ought to be only understood of persons 
infeft as well as holding ; considering this is a penal clause introducing a new 
treason, and therefore to be strictly interpreted ; as, when by our law, theft, in 
landed men was treason, it would have been necessary to bring a man into 
these circumstances, that he should have been infeft: That this was necessar 
to bring a man under the description of this law, may be inferred fromanother 
clause thereof, liberating the heir of a man killed in the King’s service from the 
casualty of marriage ;-for as one marriage can only be due for one entry 
though more heirs have died in the state of apparency ; it were unjust that the 
superior should be deprived of a casualty, that had already accrued to him b 
the existence of one apparent heir who died, because another was killed in’the 
service. 

5 2 L 2 
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No 6 . Observed in answer ; There was no new treason introduced by this act, which 

was made in the view of a rebellion, in favour of the Pretender, and by ad- 
hering to him, means adhering in that war, or rebellion to be raised, or the like, 
which was treason formerly ; and so there is no need of restraining the signifi- 
cation of the words in one clause, for fear of not being at liberty else to restrain 
them in another, which is penal. It is true that but one marriage can be due 
upon one entry ; but here the superior is not deprived of any casualty accrued, 
for the heir being dead without entering, the law substitutes the marriage of 
the next apparent heir, in place of his. . 

Replied', idly. Here both superior and vassal were validly infeft, and stood 
in the full relation to each other : Alexander Duke of Gordon was popish, and 
for that reason could make up no effectual title to bis predecessor’s estate : Sup* 
- pose him to have been served, the service was null, in so far as the protestant 
heir’s interest was concerned, who could have served notwithstanding thereof, 
and needed not, by the statute 3. S. 9. K. W. any reduction or declarator to 
have set it aside ; much less was there any such need, when the service was not 
expede till the decease of the popish heir; for as Stair says, b. 4. tit. 3. $ 47.. 
“ Declarators used not to be raised or insisted in, where there is no competition 
or pretence of any other right.” The case is the same with regard to the Duke’s 
adjudication on his father’s gratuitous bond, which was null, and did not carry 
the estate into the person of him a papist ; and thus Duke Cosmo, neglecting 
this null infeftment, was properly served to his grandfather ; whereupon he was 
validly infeft in the superiority. On the other hand, the title made up in. the 
person of a papist, is not null to all intents ; the fee is thereby full, so that the 
superior could not pursue a declarator of non-entry, it being only null, in so 
far as the protestant heir’s interest is concerned : The interest of the papist’s 
creditors, so long as he continues to possess, is expressly saved by the aet, and 
he may even make valid his title by renouncing popery : The service, in the 
mean time, is effectual against him, and he is thereby subject to his predeces- 
sor’s obligations ; consequently bound to enter vassals, whose entry must be ef- 
fectual to them, as the rights of the creditors of a papist in possession are saved ; 
and as they could not obtain their entry from any else than the person Vested 
in the.superiority, on a title which is good to all intents, except in competition 
with that of the protestant heir : Thus, Lochiel was effectually seized in the 
property of his estate, and became vassal to the claimant, on his making up a 
title to the superiority. 

Duplied ; The titles of one or other of the parties must be bad ; they cannot 
both be sustained, as being inconsistent with each other. If the Duke’s adjudi- 
cation, as led by a papist, was null-, then the infeftment under it was null also* 
it being only the rights- of creditors of popish heirs that are saved, not their 
deeds in favour of their vassals: feut this adjudication was led against the grant-, 
ter of the bond when alive, and was not an expedient for making up a title to 
a defunct’s estate ; and as the legal of adjudications led by a papist, are declared 
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not to expire, it resolved into a security for the sums in the bonds ; and so was 
no sufficient title to the adjudger, to enter vassals. It is true that these legals 
expire in one year after the right comes into the person of a protestant ; and 
this adjudication may be said to have come -into the person of Duke Cosmo, 
who was apparent heir to his father the leader. ; but, then the diligence carried 
the estate ; and he could take nothing by his service to his grandfather, conse- 
quently is not yet validly infeft. 

Observed ; That without having recourse to the act for preventing the growth 
of popery, the titles were complete on both sides : When the right of an in- 
cumbrance upon an estate, comes into the person of one that can, make up the 
proper title, he may make up his title, and neglect the incumbrance, which flies 
off; though he will be obliged to acknowledge the rights of third parties under 
that incumbrance. 

The Lords sustained the claim. 


Act. it. Crmgie , Ferguson, & H. Home. 
Clerk, Kirkpatrick . 


Alt. The Kings Council, A. MacJowal, £jf A Pringle. 

D. Fac. v. 2. No. 130./. 146. 


175* December 13. 

Lundin of that Ilk, against The King’s Advocate. 

James Lundin of that ilk claimed the estate of Perth, surveyed as forfeited 
by the attainder of John Drummond, brother and apparent heir to James 
Drummond of Perth, for that the said John Drummond being a papist, was by 
act 3. ses. 9. Pari. King William, rendered incapable to succeed as hair to any 
person whatever; and the claimant was protestant heir to the said James 
Drummond in the said estate, which had. been granted by charter under the. 
Great Seal, 17th November 1687, to James Earl of Perth in liferent, and to 
James Lord Drummond his son in fee, and the heirs-male of his body ; whom 
failing, to his other heirs-male ; and disponed by the Lord Drummond, 28th 
August 1713, to James his son, and the heirs-male of his body; whom failing, 
to his other heirs-male whatsoever ; upon which title, it was found by the 
Court of Session, and affirmed by the House of Peers, that the estate belonged 
to the late James, iwid was not forfeited by the attainder, which the Lord 
Drummond afterwards incurred on account of the rebellion, in 1715. The 
claimant being grandson to John Drummond Earl of Melfort, brother to the 
Earl of Perth, was nearest male heir professing the protestant religion to James 
Drummond* who died last vest and seised in the estate of Perth; notwithstand- 
ing that the Earl of Melfort. stood attainted of high treason, by judgment of 
the Parliament of Scotland, ad July 1695 ; for that it had been resolved by 
the Parliament, pending that process, that no doom to be pronounced therein;. 
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No 7. should corrupt the blood of the children procreate betwixt him and Sophia - 
Lundin, heiress of Lundin the claimant’s grandmother. 

Answered ; The estate was claimed by Drummond of Logiealmond, whose 
claim was dismissed 17th December ; but this claimant did not think proper to 
appear in that cause for his interest, though the sustaining of Logie’s claim 
would have been exclusive of his ; it was also competent to him, supposing him 
protestant heir, to have taken the estate from James Drummond who was also 
papist, and possessed it long ; instead of which he suffered him to continue his 
possession, and only now makes his claim when it is already forfeited. The act 
of Parliament does not directly take the right, out of the popish heir, and vest 
it in the protestant, but it is necessary some legal step be taken for that pur- 
pose ; it enacts, That if the protestant heir do not prosecute his right, by ser- 
vice or other legal mean, to affect the succession, within two years after the ir-* 
ritancy is incurred, there shall be access to the next protestant heir, to whom 
the like space is allowed ; and if he fail, to the remoter heir, on the like condi- 
tions, ay and while the right be effectually established in a protestant heir^ who, 
by owning and establishing his title, shall have right to the profits, after incur- 
ring the irritancy. The second protestant heir does not declare any irritancy 
against the first, but insist against the popish heir, who consequently is owned 
to have been in the right ; in the mean time his onerous deeds are effectual, 
and he may recover the estate within ten years, by becoming protestant ; and 
therefore, if all the protestant heirs lie off, till the papist, by committing trea- 
son, has incurred a forfeiture, it is then too late for them to claim the estate. 
The act was intended for the 4 ? sc ouragement of popery ; but if the claim is 
good, it will be the greatest encouragement to it ; the papist shall possess by 
the indulgence of his protestant relation, and if he is forfeited, the estate only 
goes to his relation. The question was decided in 1719-20 by the House of 
Peers, who dismissed the exception of Assint against the survey of the estate of 
Seaforth, which he claimed as protestant heir; and the Lords of Session, i6th 
November last, disallowed the claim of Captain Gordon to the estate of Park, 
which he made upon an irritancy of a tailzie incurred, but not declared, before 
forfeiture. If John Drummond were alive, and free to compete with the 
claimant, it behoved to be shewn he was papist, and that cannot operate ipso 
jure to transfer a right, which must necessarily be the subject of a proof ; nei- 
ther can it be made appear, now after his death, whether he was papist or not, 
since it cannot be known whether he would have purged himself of popery, to 
have enabled him to hold the estate. 

Replied ; The estate could not be forfeited by the attainder of John Drum- 
mond ; as, by act of Parliament, he stands attainted from the 1 8th -of April 
1746, and the succession only opened on the nth of May that year; but, on 
this topic, it may be sufficient to refer to Logie’s case ; neither can it be held 
as escheat, which arises from the defect of an heir, whereas not John Drum- 
mond, but the claimant was entitled to succeed. It would have been improper 
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for the claimant to have appeared, and pleaded his title in. the process upon 
Logie’s claim, as if that disposition had been sustained, it would have been ex- 
clusive of any heir ; but then it would have been competent to him to have 
- insisted, as protestant heir, to the uses for which that disposition was in trust *. 
If he did not insist to take the estate from James Drummond, he can truly say 
he was ignorant of his right, imagining his own blood was corrupted, by the 
attainder of his grandfather, till he lately discovered the saving in his favour ; 
neither does he apprehend that he could have taken the estate from him, as he 
possessed by disposition, the right of which did not go to his heir ; and though, 
by the act, the protestant heir has right to an estate, to which a papist suc- 
ceeds, or possesses by disposition from his predecessor to whom he might have 
succeeded; yet, as Lord Drummond was attainted before his death, his son 
James never could have succeeded to him, and Lundin never could have 
served to him, which was the only way for him to have come at 
the estate ; but supposing he did suffer him to possess, this does not ex- 
clude him from claiming as his heir; the protestant heir’s right does not 
require any declarator of irritancy, but the papist is declared incapable to suc- 
ceed, and the protestant needs only to serve, and if both were seeking to serve, 
would be preferred ; this would have been the case, if the claimant were com- 
peting with John Drummond, which might have been if he had surrendered in 
terms of the act ; and Lundin cannot be blamed that he did not insist in that 
form before the attainder was fixed by his contumacy, since, in the mean time, 
the estate was by statute vested in the King, and he could only afterwards pro- 
ceed by claim. Captain Gordon claimed on an irritancy, which could only be 
made effectual by being declared ; and there was no decision of the present 
question in Assint’s case, who presented his exception as protestant hejr to the 
Countess of Seaforth ; but it being found she was only a trustee for the family, 
he replied he was protestant heir to the use of the trust ; this the Lords sus- 
tained. It appears by the cases, that the whole question was argued before the 
House of Peers, who reversed the judgment ; but the ground of their sentence 
does not appear; and the judgment was well reversed on this ground, that 
there was no exception timeously presented as protestant heir to the family of 
Seaforth, for whom the Countess was trustee. 

Observed ; The judgment was reversed upon the question now before the 
Court ; and would have been ill reversed upon any other ground, for the 
excepter being heir to the Countess, carried the estate ; and being heir in the 
uses, the trust was for his own use ; "so the reply was rightly sustained. 

Answered ; idly, Lundin cannot claim as heir ; be connects his relation 
through the Lord Drummond, father to the last in the fee, who was attainted ; 
and so the bridge was broken down, as it is expressed by Hales, H. P. C. vol fc 
1. c. 18. 

# The disposition, failing the heir of the disponer’s uncle and sister, was ia trust for the USP- 
of Logie himself, so Lundin was not protestant heir to the uses of that deed. 
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No 7. ' Replied ; This obtains, as is declared in the same -chapter, in fees-simple, 
but not in fees-tail ; for there the blood is entailed, and therefore if a son com- 
mit treason, and die before his father, the grandson shall have the fee-tail, 3. 
Coke’s Reports ,Dowtie’s case, io. B. This estate being destined to heirs-male, 
is an estate in tail-male ; and by the authority cited, goes ts^he heirs in tail, 
notwithstanding the corruption of blood. 

Duplied ; A destination to heirs-male makes with us a fee-simple, the estate 
being entirely at the disposal of the fiars, and not like an estate tail, which is 
unalienable except by the device of fine and recovery ; and that estates pass, 
notwithstandipg of corruption of blood, is entirely a consequence drawn by the 
lawyers from their being unalienable. 

Triplied ; This destination ought to carry the estate, notwithstanding the 
Lord Drummond’s attainder ; it does not import that it was forfeitable ; for, by 
the case in the authority, that estate might have been forfeited, and would have 
been escheat if the son had lived ; but it went to the grandson, for this reason, 
that he was not called by the law in virtue of his relation, but by the donor ; 
and, though the legal relation was cut off, was sufficiently pointed out by the 
description of the natural relation wflich subsisted. 

The Lords found that James Lundin, the claimant, could not be served 
heir-male to James Drummond deceased, the person who stood last infeft, in 
respect that he behoved to connect his title through the person of James Drum- 
mond, formerly Lord Drummond, whose blood was corrupted by the astainder ; 
and further found, that the said James Lundin dot having claimed as protestant 
heir before the estate was forfeited by the attainder of John Drummond, com- 
monly called Lord Drummond, he could not over-reach the forfeiture, and 
draw back the estate from the Crown, on pretence of his being the nearest pro- 
testant heir. See Forfeiture. - 

Act. R. Crtigit, et alii. Alt. The King's Ctunttl. Clerk, Gihson . 

D. Falconer, v. 2. No 171. p. 204. 


No 8. 

A lady who 
profeased'her- 
aclf a nun 9 
was found not 
to have for- 
feited her 
light to claim 
her share of a 
personal bond 
in favour of 
the children 
.of a marriage.] 


17 55 - July 2. 

Mary Collins and Her Trustees, against Lord Boyd. 

William Earl of Kilmarnock, grandfather to the defender, by his bond'dated 
in the 1714, proceeding upon the narrative of love and favour, obliged himself 

* to pay to his uncle Captain Charles Boyd, and Katharine Van Reest his 

* spouse, and longest liver of them, the ordinary annualrent of 6000 merks, 

* and to the children procreated or to be procreated between the said Captain 

* Charles Boyd and his spouse, the principal sum of 6000 merks, at the first .term 

* after the death of the longest liver of the said Charles and his spouse, proviso, 
‘ That if there should be no children surviving at the same term of payment, 
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‘ then the bond, in so far as conceived in favours of children, to be void and 

* null.’. 

Captain Charles Boyd survived his wife, and died in the year 1736, leaving 
issue of the marriage a son and daughter, Malcotn and Jean. Jean, during the 
life of her father, became a professed nun in the cloister of the penitent capu- 
chines at Bergen St Veron in French Flanders. Malcolm intermarried with the 
pursuer Collins; 'and, by tripartite indenture made upon tbeir marriage, he 
transferred the Earl of Kilmarnock’s bond, and the sum of 6000 merks, there- 
by secured to certain trustees for particular uses ; and, inter alia, in trust, for 
paying over, after his death, the 6000 merks, as the same shall be received, to 
Mary Collins, in case she shall survive him. 

Malcolm having died, his widow and the Trustees pursued Lord Boyd, who 
had become bound for his. grandfather’s debts, for payment of the whole $000 
merks ; alleging. That Jean Boyd, by her profession of a. nun, and vows of po- 
verty, chastity, and obedience, was incapable to take or hold any civil right ; 
that she became civiliter mortua ; and therefore the whole obligation for the 
6000 merks, payable to the children of Charles Boyd and his wife, surviving 
their parents; vested in Malcolm as the only surviving child, in the same man- 
ner as if Jean had been naturally dead before her father ; in which case, neither 
she nor her heirs would have had any right in this sum. 

And, in support of this plea, it was further contended by the pursuers, That, 
by the very constitution of monachism, and by the vow r s of poverty taken by 
all professed monks and nuns, they neither could have property nor enjoy any 
civil right. This is the rule of the civil law', Authen. ingress. C. De sacrosan. 
eccles. assumed into the canon law, tit. De statu monachorum, C. 6. ; and, in 
every question such as this, the Canon law was undoubtedly the law of Scot- 
land before the Reformation. Craig expressly establishes, by his opinion, the 
doctrine here maintained, lib. 1. dieg. 13. § 20. ‘ Monachi enini nihil in bonis 

* ratione sum profession^ habent, in feudum non concedunt.’ And again, dieg. 
14. § ir. * Monachus apud nos, cum fion solum' servo equiparetur, sed etiam 
‘ mortuus mundo dicatur, neque novi feudi, neque paterni est capax.’ And in 
lib. 2. dieg. 18. § 14. he lays it down as an invariable rule, ‘ Monachum, qui 
‘ seculo renunciaverit, ad successionem non admitti.’ And, though he speaks 
of feus, yet the reasons apply with as rtiuch force to the case of moveables ; 
and do equally prove, that a professed monk or nun can enjoy property of no 
kind. 

And though the law varies in different popish countries, in some the monk 
acquiring to the monastery, as, by the civil law, a slave acquired to his master ; 
in others, the estate devolving to the heir ab intestato, as if the monk was natu- 
rally dead ; yet the laws of all countries do agree in this, that the monk cannot 
enjoy. By the laws of England and France, the two great sources from which 
the law of Scotland is derived, profession as a monk was deemed equal to natu- 
ral death, and place was given to the ab intestato. Coke upon Littleton, F 
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No 8. 132. Perez, in Cod. 1. 1. tit. 2. No 20, 21. This, there is all reason to believe, 

was also the law of Scotland before the Reformation ; but supposing the other 
eustom should be thought to have prevailed, and Jean Boyd considered as ac- 
, quiring to the monastery, yet that will make no variation in the argument. 
Our law, since the Reformation, will not allow a foreign monastery to take any 
estate in Scotland, whether real or personal. A foreign monastery is undoubt- 
edly an alien ; it is no body, politic or corporate, to take in the right of any of 
its nuns; and, [more particularly, they are effectually barred by the act 1700 
for preventing the growth of popery ; which enacts, 4 That all dispositions, 8tc. 
. ‘ in favours of cloisters, or any other popish societies, or to any person for tbeir 

‘ behoof, shall be void and null, in so far as concerns the said cloisters or po- 

* pish societies ; but the same shall, ipto facto , fall and accresce to the nearest 

* protestant relation to the giver, at the time when the said disposition, &c. 

* was destinated to be effectual.’ If, therefore, Jean Boyd’s interest in this 
bond must necessarily fall to the monastery, it is undoubtedly voided by this 
statute ; and Malcolm, the nearest protestant heir, is vested in the right of her 

. the giver ; or, if Lord Kilmarnock should be thought to be the giver in the 
meaning of the statute, still this defender can have no right, as he is excluded 
by his father’s attainder. 

Jean Boyd being thus barred from having any interest in this bond, both by 
the common law and by statute, she being in the state of an alien, incapable 
to take, as well as the popish monastery, in right of her ; Malcolm, and the 
pursuers in his right, are- entitled to the whole sum. Had the grant been no- 
minatim in favours of Jean, it must-be. held pro non scripto ; but, as no part of 
it is payable to Jean nominatm, but the whole to the children of the marriage 
in general, any one child is entitled to take the whole sum in his own right, if 
no other child concurred with him, whether such want of concurrence happen- 
ed by non-existence of other children, or by their being debarred by legal im- 
pediment. 

Answered for the defender ; Jean Boyd, from the day of her birth, was cre- 
ditor to Lord Kilmarnock in a proportional part of the sum in question ; and no 
forfeiture of this jus crediti can operate' ipso jure , without a declarator, to which 
she herself must be made a party. Defences unknown to the defender may be 
competent to h%r. She may have objections to the validity of this supposed 
profession ; may be released from her vows ; may quit the monastery without 
being so released ; may abjure popery ; may embrace the protestant religion; 
and, by all these means, be re-instated in her civil rights. 

And though this process were sufficient to forfeit her of her right, yet she is 
no party to it ;.she was not called in the original process ; and, though that de- 
fect was endeavoured to be supplied, by citing her in a multiplepoinding raised 
' in name of the defender, yet that is not sufficient ; Jean was born abroad, con- 
sequently is no native of this country ; nor has she % forum ratione originis here, 
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therefore is not amenable to this Court, as no method has been used to found 
a jurisdiction by arrestment or otherwise. 

2 do, Et separatim, It is true. That by the rules of the civil and canon law, 
religious persons professed were incapable to hold, but they were not incapable 
to take ; the monastery, as a body corporate, took in right of its several mem- 
bers ; in the same manner as by the treason-laws of Great Britain^ though an 
attainted person cannot hold, he can acquire to the King. The civil and canon, 
laws, in all questions of this kind, were held before the Reformation to be the 
law of Scotland, when not altered by positive constitutions or established usage ; 
and, although other nations have departed from these laws, and have preferred 
the heir ah intestato to the monastery, the law of Scotland has not done so ; and 
the laws of other countries have no authority in Scotland; and therefore, if this 
question had occurred before the Reformation, when these religious houses had 
the protection of the law, the monastery would have acquired. 

But more particularly, since the Reformation, the law of Scotland, with re- 
gard to rights which arise from the Roman catholic religion, is totally changed ; 
that religion being now. suppressed, every right consequential thereof is at an 
end. There is no distinction betwixt religious of one profession and another ;' 
they have no nomen juris here ; the profession itself is disallowed ; and it has 
been the care of the Legislature to regulate, by particular statutes, the rights of 
succession, acquisition of property, &c. so as most effectually to prevent the 
growth of popery ; but no distinction is made Or implied in these statutes be- 
twixt professed religious and others of the church of Rome ; neither was there 
occasion for such distinction as the law now stands reformed. 

. But the law, however justly severe against Roman catholics since the Refor- 
. mation, has not carried its rigour so far as to refuse them the common privileges 
of mankind : Jews, and even infidels, are allowed the benefit of trade with us ; 
the law maintains them in every commercial right and privilege ; and makes 
bills and bonds effectual to them. Roman catholics are not in a worse situation ; 
and, whether particulars, or monasteries, would have action, for the pride of 
goods sold, or for payment of bills or bonds granted them. The subject at pre- 
sent in dispute, is a sum of money contained in a personal bond : That Roman 
catholics in general can hold such rights, is indisputed: That they can main- 
tain action for payment of such sums is equally certain ; and, -as the law now 
knows no distinction between one Roman catholic and another ; and, before 
the Reformation, the nearest of kin did not take as in place of the monas- 
teries ; in every view of the case, there is no foundation for the pursuer’s de- 
mand. 

To the argument drawn from the statute 1700, it is answered , imo. The 
statute refers only to deeds granted directly to those popish societies, or, under 
cover, to others for their behoof ; neither of which is the case here ; for, at the 
date of the bond, Jean Boyd, if then born, was an infant ; so it could not be 
foreseen that she was to become a nun. 2do, Supposing she was to be con- 
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sidered as an interposed person for the behoof the. monastery, the devolution 
provided by the statute is not in favours of the nearest protestant heir of the 
donee, but of the donor j in this case, the Earl of Kilmarnock, and, under this 
character, Malcolm Boyd never could claim. 

It was observed on the Bench at advising the cause, That although Jean 
Boyd, not bping born in Scotland, has no forum eriginis here ; yet as the sum 
in question is a Scots debt, and the debtor in Scotland, the matter falls to be 
determined by the rules of the law of Scotland, and the nun is amenable here, 
and is properly called by the multiplepoinding; and as she had it in her power 
to claim when she pleased, if any religious notion hindered her, no other per- 
son, not having right, could claim. 

“ The Lord* repelled the objection to the citation of Jean Boyd, and found. 
That she is a proper party in this process ; but adhered to their former interlo- 
cutor, sustaining the defence, That the pursuer has only right to 3000 merks 
of the sum pursued for.” 

■ Act Mai queen et Advocatus. Alt. Lockhart . Clerk, Kirkpatrick. 

IV. S. - Fol. Die. v. 4. p< 38. Fac. Col. No 155. p. 230. 


1756. February 12. Lilias Brebner and Others, against John Law. 

Jean Campbell made an entail of her estate of Lauriston to John Law her 
eldest son, and his male-issue ; whom' failing; to William Law her third son, and' 
his male-issue, passing over Andrew her second son, and his issue ; whom fail- 
ing, to her nearest heirs whatsoever, ynder certain provisions and limitations. 

By he,r death, the right of succession devolved upon John Law her son. He r 
possessed the estate until his death, but made not up titles to it; 

By his death, the right of succession devolved upon William Law. He was 
served heir general of tailzie and provision to his brother John ; by which ser- 
vice the personal right to the entail, and to the procuratory therein contained; 
became vested- in him. 

William disponed ; the estate of Eauriston in liferent' to himself, and in fee to- 
his son John aridhis male-issue ; whom failing, to the heirs whatsoever of Jean 
Campbell, under the provisions and' limitations contained in the entail above 
mentioned; 

In terms of this disposition, William and John his son obtained a charter, and 
were infeft. 

William Law died in France, where he had been long settled, leaving two 
sons, John, and James, both residing in foreign parts. 

They had attained the age of fifteen years complete before the death of their 
father, and had been educated in the popish religion, and continued to pro- 
fess it; 
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The pursuers, therefore, as heirs at law of Jean Campbell, being descended 
from her second son, took out a brieve from the Chancery, in order tb have 
themselves served, in terms of the statute 1700, “ nearest and lawful heirs-por- 
tioners of tailzie,” of the reformed religion, “ in general to William Law.” 

The service was opposed by John Law; and it was objected for him ; imoi 
That the pursuers, cannot be served heirs of provision to William Law ; for that 
his right was only a right of liferent, and ceased at his death ;- the right of 
property is vested in the defender by charter and infeftment ; and this right 
must be set aside before the pursuers can make up titles to the lands of Lauris> 
ton ; ido, The statute 1700 does not call the next protestant to the succession, 
unless the popish heir neglect or refuse to renounce popery in the manner pre- 
scribed ; that is, that the renunciation be made, either before the presbytery 
within whose limits the heir resides, or before the Privy Council, who might 
undoubtedly grant commission for administering the formula to one residing ia 
foreign parts. Now, neither of the alternatives can' here take place '; not the' 
former, for that the defender resides not within the limits of any presbytery ; 
not the latter, for that the Privy Council of Scotland is abolished by the act 6 to 
Ann® ; and this part of its jurisdiction has not been vested in any other court. 

Answered Jot the pursuers ; 1 mo, William Law, by. his general service as heir 
of provision to his brother John, carried the procuratory of resignation, and 
the personal right to the estate, which had been settled upon John by the en- 
tail of Jean Campbell. William did indeed execute this procuratory, and took 
the real right to the .estate, in favour of himself in liferent, and of his son, the? 
defender, in fee ; but the liferent-right ceased by the death of William, and 
the right of fee is void by the statute 1700 ; the personal right therefore to the 
estate must be considered as remaining in beereditate jacente of William, in the 
same manner as if no infeftment of fee had ever been taken in favour of tire- 
defender ; and this personal right will be vested in the pursuers by that service 
in which they insist. To sustain the plea of the defender, would be to invali- 
date the statute 1700 ; for that he whose heir was a papist might take the right 
of lands to himself in liferent, and to the papist in fee ; and, upon his death, 
the papist would be secured, by pleading that he was in the fee, and could not 
be divested by the statute 1700. ido, The incapacity under which the popish 
heir falls by the statute 1700, is not from his refusing to take the formula, but 
from his professing popery after having, attained the age of fifteen.' He may 
remove this incapacity by taking the fonnula in the manner prescribed by tho- 
statute. He may either repair to Scotland, and take the formula before any 
presbytery in Scotland, or he may take it before the British Privy Council., 
The Privy Council of Scotland, and the powers and authorities belonging to it, 
are abolished by the act 6to Ann® ; but the voluntary act of the popish heir in* 
appearing before the Privy Council, can, in no propriety of speech, be termed 
a power or authority of that judicatory ; sp that the formula may still be takeur 
before his Majesty’s Privy. Council for- Great Britain, the only Privy. Council i 
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No 9. which now subsists. It is evident, that, according to the defender's plea, a 
popish heir might, by withdrawing himself into foreign parts, be altogether 
exempted from taking the formula ; were this plea sustained, the provision 
made by the statute 1700, for the security of the protestant religion, would be 
rendered ineffectual. 

“ The Lords repelled the objections proponed against the service, and allow- 
ed the service to proceed.” 

Act. Miller . Alt. Sir J. Stewart, Fergujon. Clerk, Justice. 

D. Fol. Die. v. 4. p. 38. Fac. Col, No 187. p. 2781. 

*0* This cause was appealed : 

The House of Lords “ Ordered, That the interlocutor complained of be af- 
firmed, with this variation, after the words, “ repel the objections proponed 
*' against,” that the words, “ proceeding in,” be inserted.” 
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1761. December 20. 

Robert Maxwel against Sir Thomas Maxwel of Orchardtoun. 

The estate of Orchardtoun stood devised to heirs-male. 

Sir Robert Maxwel of Orchardtoun was twice married ; of his first marriage 
he had a son, afterwards Sir George ; and of the second marriage, a son named 
Mungo. 

In his contract of marriage with Mungo’s mother, he had bound himself, 

* That all and whatsoever lands he should happen to conquest and acquire dur- 
‘ ing the marriage, he should take the rights thereof to himself and her in life. 

* rent, and the heirs to be procreated of her body in fee.’ 

But, disregarding the right of his eldest son, under antient investitures of 
the estate, and certain other rights in his person, and likewise the right of his 
second son under the contract of marriage, he, in the year 1727, disponed his 
estate to trustees, for the use and behoof of the heirs, male and female, to be 
procreated of Mungo’s body. Soon thereafter he died.' 

At Sir Robert’s death, Mungo had a son, Robert Maxwel, then an infant. 

Mungo lived and died a papist; but the formula having never been presented 
to him, he had no opportunity of refusing to take it. 

Upon Sir Robert’s death, there were the following parties who had claims 
to his estate, Sir George, as eldest son, Mungo, as heir under his mother’s con- 
tract of marriage, and Robert, under Sir Robert’s trust-settlement ; but a con- 
tract of agreement betwixt Sir George and Mungo was entered into in the year 
1727, whereby Sir George agreed to accept of one part of the estate, and 
Mungo agreed to accept of the other. In this deed, Mungo signs for himself, 
and, as taking burden for his son Robert ; he accepts, in full satisfaction of all 
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right, tide, or claim, which he or his son had by the dicease of Sir Robert ; ' No to. 
and he renounces and conveys in favour of Sir George, all right, title, &c. 
conveyed in favour of him Mungo, or his issue by his deceased father. 

At this time, it was agreed, though not expressed in the deed, that the fee of 
Mungo’s share should- be secured to hi6 son Robert ; which was accordingly af- 
terwards done by Sir George’s making up title® to the estate, and then convey- 
ing Mungo’s share to Mungo in liferent, and Robert in fee. This transaction 
was thought at the time beneficial for Mungo and Robert, as it secured them 
from the hazard of Sir George’s getting the whole estate upon a competition. 

Mungo died some years after this transaction ; and, when Robert came to be 
of age, he brought a reduction against Sir Thomas Maxwel, son to Sir George' 
of this transaction, as done to the prejudice of his right under his grandfather 
Sir Robert’s trust-settlement. 

Sir Thomas’s defence was, That Mungo Maxwel, by his mother’s contract 
of marriage, had a right of succession to the estate of Orchardtoun, which Sir 
Robert had no power to disappoint by a gratuitous trust-disposition to another : 

That, as Sir Robert had not settled the estate agreeable to the provisions of 
that contract of marriage, no service as heir of provision was necessary to Mun- 
go’s taking the estate : That, the right accrued to him as a jus crediti, he be- 
ing the heir designative of the marriage ; upon which right he could transact 
or dispose of it at pleasure: And that accordingly he had, in the transaction 
ef the year 1727 conveyed to Sir Thomas all the right that was in himself. 

Answered for Robert Maxwel ; Mungo Maxwel having been a papist, was 
precluded, by the statute against papists, from succeeding at all to the estate 
of Orchardtoun ; and therefore Sir Thomas could not in his right plead an ob- 
jection to the title of another person. 

Replied for Sir Thomas ; It is unjust to allow a proof of popery after the pa- 
pist’s death, to .affect the rights of parties contracting with him ; because, if the 
objection had been made during his life, he had it in hts power to purge the ir- 
ritancy by taking the formula. 

“ The Lords found it proved. That Mungo Maxwel, the pursuer’s father 
lived and died a papist; and therefore, that it is not now competent to Sir Tho- 
mas Maxwel, irk his right, to set aside the trust- disposition in the year 1727, by 
which the estate was settled upon the pursuer.” 

Act. Advocates Lockhart, Montgomery. Ait. Ferguson, W. Stuart, John Dtdrymple. 

Clerk, Kirkpatrick. % 

y . Fol. Die. v. 4. p. 38. Fac. Col. No 71, p. 161, - 


July \ 5. Peter Rose W.atson against Elisabeth Gordon. No n; 

A papist may 

It having been provided by act 1701, c. 3. ‘ That no person or persons pro- | e “ c e *of Und>. 
< fessing the popish religion should be capable to succed as heirs to any person 
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* whatsoever, nor to bruit or enjoy any estate by disposition, or other convey- 
‘ .ante, flowing from any person to whom the papist might succeed as heir any 
‘ manner of way, until the said heirs purge themselves of popery in the man* 

* her prescribed by the statute a, question arose between these parties. Whe- 
ther a papist could succeed to a lease? The clause above recited being con- 
sidered by the one as an exclusion ofpapists from succession in all subjects de- 
scending to heirs, while the other contended, that it related to landed property 
alone. 

For Mrs Gordon, the papist, it was 

Pleaded ; The rigorous penalties by this statute imposed on persons on ac- 
count of their sentiments in religion, dictated partly by the critical situation of 
the protestant interest in the beginning of the present century, and partly by 
the intolerant spirit of those times, ought at this period to receive the most li- 
mited interpretation. 

Though on account of its endurance, a lease does hot go to' executors, and 
though by particular statute it is endued with a real quality of affecting singu- 
lar successors in the lands, it is of its nature a contract strictly personal. In 
common language it is held as a tenure very different from a right of property 
in lands, and in many instances, instead of deserving the appellation of an 
estate, contains a very losing bargain on the part of the tenant. 

That the expression here used by the Legislature is applied in its most limit- 
ed sense, is sufficiently apparent. In a preceding clause, after an enumeration 
of real rights, tacks are mentioned as a separate subject. A power is there 
given to landlords to assume the possession of lands let to papists, which, though 
equally requisite for their security if tacks were comprehended, has been ne- 
glected here ; and papists are allowed to renounce their errors in ten years, 
which could be of little avail in rights which seldom endure for more than 
nineteen years. By the same statute it is declared, that the legal of adjudica- 
tions shall never expire in the person of a papist; and, by ioth of Queen Anne ? 
the Sheriff of the county, or any two Justices of the Peace, are empowered to 
tender the formula to patrons suspected of popery ; which would have been 
entirely unnecessary, if those rights could not be transmitted in succession. — 
And in practice, bonds secluding executors, pensions, titles of honour, and of- 
fices of dignity, although descendible to heirs, are possessed by papists without 
challenge. 

Answered ; As by the first part of this statute tacks are enumerated among 
the rights which a papist is declared incapable of acquiring, the subsequent 
clause, which respects succession under the comprehensive denomination of 
estate, must be understood to have included this sort of possession, which de- 
scends to heirs,' was in ancient times completed by infeftn^nt, and which, as 
it is capable of enduring for many centuries, may be of infinitely greater value 
than the right of property itself. 
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There would have been an obvious impropriety in preventing papists, who No II. 
are under no disability with regard to moveable rights, from securing or re- 
covering payment of the debts due to .them by .means of adjudication. But al- 
though it were admitted, that the general expression in this clause was so re- 
stricted as to exclude these and the other rights specified by Mrs Gordon, which 
are not particularly mentioned in the former, no reason seems assignable why a 
lease, which a papist cannot acquire by singular titles, should be valid in the 
person of his heir, who is of the same persuasion. The statute of Queen Anne, 
quoted on the other side, was obviously intended to prevent the neglect of the 
next protestant heir from hurting the interests of the established religion. 

The Lords were unanimously of opinion, that leases neither fell under the 
words nor the spirit of this part of the statute. One of them observed, that the 
reason why tacks, although not real rights, had been included in a former 
clause, was to hinder papists from disappointing the statute, by obtaining leases 
of lands for elusory tack-duties. And another observed, that the power given 
to the next protestant heir to make up titles to the -estate by service, as if the 
papist were dead, implied an exception of tacks, and other rights which are 
transmitted without service. 

The Lords preferred Mrs Gordon the papist. 

Lord Reporter, Etlgrovt. Act. Hay. Alt. Abcrcromiby. Clerk, Home, 

C. Fol. Die. v. 4. p. 37. Fac. Col. No 114. p. 177. 

From the case of Ferguson against Glendonwyne, 17th February 1803, 

No 122. p. 8733., voce Member of Parliament, will appear the footing upon 
which Roman Catholics now stand with regard to holding property. 

See Appendix. 

Vol. XXIII. 53 N 
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' 1678. December 20. 

S.trachan against Patrick Stewart, Town-clerk of Banff, 

f 

A Father is pursued for a sum furnished to his son. Alleged he was forisfa- 
miliate, and entering an advocate, and this lending is contra S. C. Mace- 
donian. The Lords found he was liable to have alimented his son according 
to his quality and estate, so far as the son could not entertain himself by his 
own industry, and that he was not totally forisfamiliate ; and therefore ordain- 
ed the pursuer to prove the sum was furnished for aliment and the worth of 
the father's estate, that they might modify accordingly. 

Fol. Die. v. 2. p. 25. Fountainhall , MS. 


1685. November 27. 

Jean Robertson against Her Father’s Heirs, or M‘Intosii against Robertson. 

Jean Robertson having pursued her father's heirs, for payment of 500 
merks in legacy to her by John Robertson, which was uplifted by her father 
as administrator in law to her. The defender alleged absolvitor, because the 
pursuer’s father in her contract of marriage with her husband, contracted 5000 
merks with her, which ought to be ascribed pro tanto in satisfaction of the said 
' legacy. It was answered, That her father was obliged to pay her tocher albeit 
he had not been her debtor the manner libelled, and that he had only tochercd 
her suitably to his own estate, he being a gentleman of 2020 merks of rent. 
It was replied. That albeit by the Roman law, the father was obliged to tocher 
his daughter, yet there was no obligation by our law upon the father to tocher 
his daughter ; and that therefore, what he had given, was to be imputed and 
ascribed in payment of his debt in the first place, seeing debitor non preesumitur 
donare. It was duplied , Whatever might be said if the father had granted a 
bond of provision to his daughter 1 , that the tocher might be ascribed in satisfac- 
tion thereof ; yet in this case, where the legacy 'was adventitious, proceeding 
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No 2. from a stranger, and where the pursuer’s contract of marriage did not bear in 
satisfaction, the defence could not be sustained. The Lords sustained the de- 
fence, and found, That where a tocher was provided in a contract of marriage, 
with a daughter, it was presumed to be in satisfaction of the foresaid legacy 
which she could crave of her father, party contracter of the tocher. See Pre- 
sumption. 

Fol. Die. v. 2. p. 25. P. Falconer , No- 107. p. 74. 

*%* Fountainhall reports this case : 

The case of MTntosh of Daviot against Mr William Robertson of Inches, 
was reported by Lord Register. A friend leaves Marjory Robertson, Inches’ 
daughter, a legacy of 500 merks ; her father uplifts it, and afterwards marries 
her to the Laird of M‘Intosh’s brother, and in the contract of marriage gives 
her 5000 merks of tocher, but says nothing of the legacy, or that it is in satis- 
faction of all. Daviot now pursues Inches for the legacy. Alleged , it is pre- 
sumed to be paid, becaus? long posterior thereto he gave her a large tocher of 
jg coo merks, et debitor non prtesumitur donare . Answered , The brocard is found- 
ed on no principle or text of taw, but only the doctors invention. 2 do, Untrn- 
quodqae eodem modo dissolvitur quo colligatur, and therefore the legacy being in 
writ, there must be a formal and specific discharge of it. 3 tio, The contract 
matrimonial does not so much as bear that the tocher shall be in satisfaction of 
her bairns part and portion natural, so that Marjory after her father’s death was 
creditor to the family for her legitim and share of his moveables ; .ergo, if the 
tocher be not in satisfaction of that, a fortiori she may still claim the legacy 
left her by a stranger ; and his not inserting that clause shews, he minded not 
to frustrate her of the legacy ; and the paying it by the tocher is but prasumptio 
bominis , which is elided aliis signis et preesumptionibus. 4/0, The brocard only 
holds between debtor and creditor stangers, but not inter parentes 'et liberos i 
for law presumes the father’s affection to be such, that he will not diminish 
what his children had formerly right to by the gift of strangers, gto. The 
maxim takes only place in profectitiis a patre, but not in bonis adventitiis from 
strangers, as this legacy is. 6to, A tocher in law is no donation, quia pater 
filiam dot are tenetur , tot. tit. C. De dot. promiss. and that on the 15th December 
1682, John Grant and Elizabeth Gilchrist, pursuing Robert Pringle for her 
tocher, who alleged, that he had given her houshold-plenishing to the value, 
the Lords found the said furnishing did not compense hoc loco, and that his af- 
fording horses and carts to carry it away inferred it was gifted ; and so the bro- 
card did not hold here. See Presumption. 

Replied, To the first, that the brocard is founded in positive law, viz. Omnis 
donatio sapiens naturam jactationis et dilapidationis in dubio nunquam prasumitur 
l % ig. D. De probat. To the 2 d. The legacy is also taken away scripto , viz. by 
the contract of marriage. To the 3d, The clause in satisfaction is not ex neces- 
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sit ate juris , but adkmajotem caittelam, toprjevent aCtiohs from covetous and un- 
grateful children ; and the tocher can only be ascribed in satisfaction of debts 
eb ante , as this legacy was j but not Of the legitim, which is posterior, and 
comes by succession. To the 41b, By the Civil Law parents were bound to 
tocher their children, /. 19. D. Deritu nupt. but with us tochers are donations 
nullo jure eogente \ for a moral or natural obligation hinders not but it is still gra- v 
tuitous, unless there was a civil tie supperadded j and if nothing were a dona- 
tion but where there was no tie at all, then there shall not be an absolute dona- ' 
tion in nature. To the 5 tk, The legacy is not taken from her, but more than 
remunerate by the posterior tocher. To the 6tb, Though a tocher be onerous 
quoad maritum, ad sustinenda onera, yet it is free as to the farther payer. And; 
in Pringle’s case, the plenishing given was but zenia et dona nuptialia, which 
never use to pass for payment of any part of the tocher ; and they were not 
res fungibiles, but species inastimatee , and so could not be given in jolidum to 
compense the tocher, a liquid sum. 

The Loros adhered to their former interlocutor in March last ; and in regard 
of the practiques, and contract of marriage produced, bearing -a tocher of 
5000 merks to have been paid by the father, they assolized the defender sim- 
pticiter from the legacy now pursued for. 

Fount ainb all, v. 1. p. 378. 

Harcarse reports this case. 

1685. November. — A father who was debtor to his daughter, for a legacy left 
to her by her mother’s brother, having contracted a portion with his daughter at 
her marriage, without the clause, in satisfaction of all that she could ask or claim, 
Bcc. her husband pursued for the legacy. 

The Lords sustained the defence of debtor non prasuifiitur donare. 

Harcarse , (Bonos.) No 201. p. 45'. 

Sir P. Home also reports this case. 

. r 

1685. November.— -James Robertson merchant in Inverness, having left a 
legacy of 500 merks to Marjory Robertson, daughter to John Robertson of In- 
ches, and he having uplifted the legacy, the said Marjory Robertson and Lauch- 
lan M‘Intosh' of Daviot her son, pursued Mr William Robertson as representing 
the said John Robertson his father, upon the passive titles for payment of the 
legacy: Alleged for the defender, albeit his father did uplift the legacy, yet he 
did thereafter give the pursuer his daughter 5000 merks of tocher, which must 
be understood in the first place to be in satisfaction of the legacy quia debitur 
non prarumitur donare, as is clear by several decisions, particularly 1629, Carmi- 
chael against Gibson, zw?PrEsomf-won, wherethe father being debtor to a son in a 
legacy left by the mother, and after the father’s decease, the father’s executors 
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No 2. being convened to pay the legacy, it was found that the payment made by the 
father, for binding the son as apprentice to a craft, ought to be ascribed in sa> 
tisfaction of the legacy pro tanto and ought not to be given ex pietate paterna % 
for" it was presumed that he would liberate himself of his debt before he would 
give any thing, and the day of 1634, against * 

where a father having given a -bond of provision to his children, did 
thereafter give them a posterior bond for the equivalent, or other sums, the 
, . posterior bond was understood to be in satisfaction of the prior quia debitor non 
preesumitur donate ; and the 19th November 1661, Fleeming, No 24. p. 8260., 
where the Lords found, that a mother who was tutrix to her children, having 
given out a sum of money in her children’s name, to be in satisfaction of the 
bairns portions, in so far as she was debtor to them in the same, and a dona* 
tion pro reliquo ; and Young against Paip, voce Presumption, where the Lords 
found that a posterior bond of provision in favour of a child, ought to be im- 
puted in satisfaction of a prior provision, unless it could be made ' appear, that 
the first bond was granted for an onerous cause ; and it is the opinion of the 
most eminent lawyer that have written on the subject, and particularly Scotanus 
in his examen juridicum upon that title of the digest. De ritu nuptiarum , that 
tochers indefinitely given by parents, are imputed prirno loco , to be in satisfac- 
tion of what the parent is due to the children ; and Dowes against Dow, voce 
Presumption, where the Lords found a tocher granted by a father to his daugh- 
ter, in her contract of marriage, ought to be imputed in satisfaction of all for- 
mer provisions, albeit not exprest. Answered, that the brocard quod debitur non 
preesumitur donare being but founded upon presumptions, may be elided by 
contrary and stronger presumptions, according to that principle in law, L. 25. 
D. De regul juris, nihil tarn naturale est quam eo genere quodque dissolvere 
quo colligatum est ; and Mantica de Conject. ul,tim. voluntat. lib. 12. tit. 17. 
No 6 — 7 — 8. and 21. lays it down as a rule, that quod judicatur ex conjecturis, ex 
conjecturis etiam tollatur, et ui major ratio excludit minorem ita etiam preesump- 
tio pote/.tior contrarium excludit, ..et. inter plures conjectures benigne et favora- 
biliter accipienda est , veluti si pro liberis indicatur ; which is likeways clear from 
our own decisions, and particularly Cruickshank' against Cruickshank, voce 
Presumption, where the Lords found that the presumption quod debitur non preesu- 
mitur donare was elided by stronger contrary presumptions ; and the presumption 
that the father has granted the tocher out of his own means, and not in satis- 
faction of the legacy left to his daughter, is stronger than that presumption, 
that the father designed that it should be imputed in satisfaction of the legacy 
pro thnto in the first place; and it is upon that ground, that this brocard by the 
common law takes no place in donations made by parents to children, as is clear 
from L. 7. C. De dotis promissione , and the lawyers thereupon, and particular- 
ly Pertz. upon that title No 7. Verum pater administrator bonorum filiae 
suae si dotain pro ea promisserit censetuf earn non ex bonis filiae sed ex suts pre- 
missi' $e, praesumptionis ratio est in officio paterno; and No 8. Cum igitur omnio 

* See Affesdix. 
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patcrum officium esse, dicat imperator dotare Alias, adventitia, bona filizenon debent 
patrem ab hugismodi necessitate liberare, ne quae in filiarum favorem inter- 
ducta.sunt in earum detrimentum retorquantur ; and Christianus upon that 
"book, No 4. 18. and Menoch lib. 3. de presumptione 15. ; and if the 
father had designed that the tocher should have been in satisfaction of the 
legacy, he would have expressed it, which not being done, cannot be 
presumed to be in satisfaction of the legacy, and in cast! dubio interpretatio est 
facienda contra cum qui non apertius legem dixerit ; and this is clear likewise by 
several decisions, and particularly the 24th July 1 723, Stewart against Fleming, 
voce Presumption, where a posterior provision granted by a father to his 
natural son, did not take away a prior provision, because it did not bear to be 
in satisfaction of the first ; and the 20th February 1639, The Lord Cardross 
against The Earl of Marr, Ibidem, where it was found, that a father 
granting a bond for infefting his son in certain lands, was' not satisfied nor 
taken away, albeit the father did thereafter infeft him in other lands of far 
greater value ; and the 5th December 2671, Dickson against Dickson, Ibi- 
dem, where it was found, that the maxim, debitur non\ preesumitur donare 
did not make a posterior bond in favour of a brother’s son to be in satisfaction 
of a former bond granted to that brother, seeing the posterior bond did bear 
for love and favour, and for no other cause, neither did it mention the prior 
bond ; and the 14th February 1677, The Duke and Dutchess of Buccleugh 
against The Earl of Tweeddale, No 8. p. 2369., where it is found, that the 
Countess of Tweeddale, as executrix to her brother David, had right to his 
bairns’ part of his father’s executry, which was the eighth part of the inven- 
tory, there being no relict ; and that David was not obliged to collate a right 
of land granted to him for love and favour by his father; and it was not pre- 
sumed to be in satisfaction of his bairns’ part, seeing the right did not express 
the same; and the 29th June -1680, Young against Paip, (above mentioned). 
And the decisions alleged by the defender do not meet this case; for as to 
that case of Carmichael against Gibson, (above mentioned), the practick bears, 
that it was betwixt poor parties whose substance was mean, and the sum small, 
the legacy being of L. 30, and the prentice L. 5 paid both, and the hail goods 
in the testament exceeded not L. 200 ; and this is mentioned to be the chief 
reason of the decision ; and as to the other case of against 

both the first and second bond being granted fox the chil- 
dren’s provisions, it was reasonable to presume, that the one was granted in sa- 
tisfaction of the other ; arid the decision of Fleming against Gibson, (above 
mentioned), differs from this case, because in that case, the money was lent out 
by the mother, and the bonds taken in the children’s name ; and so it was rea- 
sonable to presume it to be in satisfaction of the portions pro tanto for which 
she was liable to her children, as tutrix. And it appears by the same decision, 
that many of the Lords thought it strange, cbnsidering that immediately be- 
fore, in the same case, the tutrix having given in an article of L. 160 Sterling, 
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that she had paid to Langshaw, and for instructing thereof, had produced his 
retired bond, with his declaration, that she had paid him, upon which likewise 
he had given his oath ; yet the LoRDS'found the article ought not to be allow- 
ed, albeit they were clear, that the debt was true, and really paid by the exe* 
trix ; yet seeing she paid, not being an executrix nor tutrix, and cancelled the 
bond without taking an assignation thereto, they thought she could not distress 
her children for it, but that it was a donation in their favours, and was not to 
be imputed in part of their portion; and the decision of Paip and Young 
does not meet this case, because the tocher being due by contract of marriage, 
was granted for a most onerous cause, seeing the wife, in contentation thereof, 
tras provided to a considerable liferent, • and the children of the marriage to 
a sum in fee ; as also it appears by that decision, that the Lords inclined to 
sustain both the provisions ; but in respect of the meanness of the father’s es- 
tate, they thought it was presumable, that the father did not design that both 
these provisions should subsist, but only, that tbe first provision should be so 
far sustained, as the pursuer could instruct the onerous cause of the granting 
(hereof ; but the reason does not hold in this case, for not only there was a just 
and onerous cause for granting of tbe tocher, being by contract of marriage, 
but alstf the father was a man of a good estate. The Lords sustained the de- 
fence, and found, that the tocher ought to be imputed in satisfaction of the le- 
gacy ; and found* that the legacy was satisfied by the tocher. 

Sir P. Heme, MS. v. 2. No 723. 


j 7^8. July IT. Bar ci at against Douglas- 

Robert Barclay;, tailor in Edinburgh, sued Archibald Douglas of Domock* 
for an account of tailor-furnishings made all at one time to his eldest son, 
amounting to L. 36. 

The debt was contracted by Dornock’s son, when eighteen, years" of age, 
without aliment or profession, and not living with his father, on account of 
some differences betwixt them ; the debt was high, considering the circum- 
stances of father and son ; but for this the pursuer assigned, as the reason, that 
at the time of contracting it, the son’s friends were soliciting a commission in 
the army for him. 

“ The Lords found the defender liable.” 

Act. J. Cratgie. Alt. flew Dairjmple. 

J\H. Pel. Die. v. 4. /. 39. Fac. Col. No 119. p. 2J9. . 
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*758. December 2. Telfek against Maxwell of Dalswinton. 

James Maxwell, son to Hugh, from the age of nineteen to that of twenty- 
two, during the two first years of which he was an apprentice to a linen manu- 
facturer, contracted some trifling debts to tradesmen, and, among others, one 
of L. 7 to Telfer, a tailor. There Were no complaints that his father had 
pinched him in his allowance. 

In a process at the tailor’s instance against the father, the son being dead, 
The Lords found the father liable for the debt.” 

Aot. Agtiew.- Alt. Hugh Dalrymfle v 

y. D. F»I. Die. v, 4 , p. 37. Fac. Coh No 14 a. p. 256. 


If parents may name tutors and curaror* to* their children y See Tutor an£ 
Pupil. 

I ' 

See Aliment. 

See Implied Power. 

See Recompence. 

See Appendix. 
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1759. March 8. Mary Scot contra Mary Sharp. 

t _ No. r. 

Mary Scot, daughter of Scot of Highchester, having by unlucky circum- The genera i 
stances been reduced to indigence, was alimented by her mother Lady disponee of 
Mary Drummond, at the rate of L. 10 yearly. Lady Mary, at the ap- fou^Tob- 
proach of death, settled all her effects upon Mary Sharp, her daughter of liged to ali- 
another marriage, taking no other notice of her daughter Mary Scot than 
Recommending her to the charity of Mary Sharp. After the mother’s left in in- 
death, Mary Scot brought a process for aliment against her sister Mary a 

Sharp, founded chiefly on the said recommendation. A proof was taken recommen- 
of the extent of the effects contained in the settlement to the defendant, d * tio “ *° 
which amounted to about L. 300 Sterling. It was pretty obvious, that no 0 fthedis- 
action either in law or equity could be founded on the recommendation, ponee. 
very different in its nature from an order or command. But then it was 
stated, that the pursuer being very young when her father died, was edu- 
cated by her mother in no sort of business by which she could gain a liveli- 
hood ; and it occurred to the Court, that though the patria potestas is such 
that a peer may breed his son a cobler, and after putting him in business 
with a competent stock, is relieved from all further aliment j yet if a son 
be bred as a gentleman, without being instructed in any art that can gain 
him a farthing, he is entitled to be alimented for life j for otherwise a pal- 
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No. 1. pable absurdity will follow, that a rich man may starve his son, or leave 
him to want and beggary. Thus Lady Mary Drummond, breeding her 
daughter to no business, was, by the law of nature, bound to aliment her 
for life, or at least till she should be otherwise provided ; and the pursuer 
therefore being a creditor for this aliment, has a good action against the 
mother’s representatives. The Court accordingly found the pursuer en- 
titled to an aliment of L. 12 Sterling yearly, and decerned against the de- 
fendant for the same. 

Sel. Dec. No. 153./* 299. 
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*5pr. November. Commentator of New- Abbey against Tenants. 

TV/TR WILLIAM LESLIE, Commendator of the Abbey of New-Abbey, warn- 
ed certain tenants that occupied certain yards and crofts of land within 
the precincts of the Abbey, td flit and remove; It was excepted , That they 
were tenants to one John Maxwell of Kirkconnell, and he had tack and asseda- 
tion of the hail benefice, except- the place of the kirk and the garden ; and 
their master not being warned, they ought not to flit. Answered; That in so far 
as the defenders* alleged that the place, was excepted, all things that were with- 
in the precincts of the Abbey behoved to be excepted, and appertain to the 
place ; which was found by the Lords, and so they- repelled the exception in- 
respect of the- answer. 

Fol. Die. v. 2. p: 2 6 . Colvil, MS. p. 472. 


1612. June ifT*. Home against Homi. 

- A- partt being infeft in lands may charge the possessor to deliver to him 
the manor-place, being built upon the said lands, albeit he be not infeft per 
expressum, if the house be built upon the land, and' have that same denomi- 
nation^ and have been peaceably possessed by the’ pursuers’s predecessors.— 
A fortalice requires express infeftment, but a rtianor^place requires no express 
infeftment; and yet the heritor may charge summarily for delivery of the 
manor-place after the liferedter’s decease, Without any warning. 

Fol. Die. v* 2. p. a 6 i Haddington , MS. No 2455. 

55 O 2' 
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No 3. 1624. February 7. Nisbet against Kino. 

In an action pursued by Mr Patrick Nisbet ■ against James King, advocate^ 
a dial standing in the garden of Drydane, upon a fixed standart, was found to 
be comprehended in the contract of alienation of the lands, houses, yards, and 
pertinents />f Drydane, as a pertinent of the yard, albeit it was only set upon 
a prick of iron fixed in the head of the standart, and that it might have been 
lifted off". 

Fol. Die. v. 2. p. 26. Haddington , MS. No 2 996. 



1627. July 14. Lady Boyn against Her Tenants. 

In an action of removing, betwixt the Lady Boyn and her tenants, the 
defenders alleging , that the pursuer was not specially infeft in some particular 
lands, wherefrom she desired the defenders to be removed ; and the pursuer re- 
plying, that they were part and pertinents of the lands contained in her sasine, 
and that the same lay contiguous together; and the defenders alleging, that 
they lay discontiguous, and had other lands interjected betwixt them whereon 
they specially condescended ; the Lords preferred the pursuer’s reply, upon part 
and pertinents, and the lying of the same contiguous, to the defender’s excep- 
tion and duply ijpon discontiguity. 

Act. Latvty. Alt. Baird. Clerk, H*y. 

* t ' 

Fol. Die. v. a. p, 26. Doric , p. 310. 


No 5. 1628. July 1%. L. Lucton against Sommerville. 

In an action, L. Lugton against Hugh Sommerville of Drum, for removing 
from, a rigg of land, which Lugton alleged to be part and pertinent of his 
lands of Gilmerton, wherein he was heritably infeft, and that the same was 
so bruiked by him and his predecessors, past memory of man, and possessed by 
them peaceably ; and the defender alleging, that he was infeft in another part 
of the lands of Gilmerton heritably, whereof the rigg libelled was part and per- 
tinent, and which was so possessed by him and his predecessors, past memory 
of man, the pursuer was preferred in his reply, and the defender’s exception 
repelled ; but it would appear, that the pursuer ought to have condescended 
how he lost his possession, and after what manner the defender apprehended 
the same, and both parties ought to have been urged to dispute, and make 
these points clear. 

Act. Stuart. 


Alt. ■ ' . Clerk, Scot. 

Fol. Die. v. 2. p. 26. Durie, p. 391, 
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*1530. 'December 15. Lord Tester against — — — . 

Thk Lord Tester being Baron of — , pursuing a declarator of non-entry 

of the lands of ■ - , which were libelled in his summons, to be pafts and 

«nd pertinents of the said barony ; and it being questioned, if it was neces- 
sary before sentence, to prove, that the lands foresaid, whereof declarator was 
sought, were parts and pertinents of that barony, seeing the pursuer's sasine of 
the barony produced made no mention of these lands ; ahe Lords found no 
necessity to prove, that they were part and pertinent, but decerned without 
that probation, which I think strange, for the sentence must affirm the sum- 
mons to be proven, albeit nothing be used to prove that part. 

Act. Stuart. Alt. — — . Clerk; Hay 

v Durie, p. 548. 


*632. March t. Andrew Forsvth against Durie. 

1 

In a removing from a rigg of land, as part and pertinent of t\^o acres of 
land in Dalkeith, wherein viz,, the said two acres, the pursuer was infeft, the . 
•defender alleging , That he was in possession of the rigg libelled these ten years 
bypast, without interruption peaceably, and this pursuer cannot by virtue of this 
title, which is acquired lately since Jus possession, and only of two acres of 
land, and not of this rigg specially, have interest to remove him upon this 
pretext, as tkat the rigg libelled were part and pertinent of the said two acres, 
seeing he offered to prove that the said rigg lyes discontigue from the said two 
acres, and there are other lands, pertaining to other heritors, interjected be- 
twixt the same ; and the pursuer replying, that the discontiguity could not 
be found relevant, to make the 1 rigg cease to be pertinent of the said two acres, 
seeing, albeit it might thereby appear not to be a part thereof, yet it remained 
a pertinent thereof, for there are many other heritors and possessors of acres 
in Dalkeith, who have their acres lying in sundry portions discontigue, as 
these libelled do ; and he offers to prove, that the pursuer’s author hath been 
many years before the defenders possession, in possession of the said rigg li- 
belled, as a part and pertinent of the said two acres, neither hath the defen- 
der, nor is he able to shew any right or title to the said rigg : The Lords re- 
pelled the exception, in respect of the reply, which they admitted to proba- 
tion, and found that discontiguity made not the rigg to cease to be part and 
pertinent of the said acres, especially where there was no right alleged to the 
rigg, in the person of the excipient. 

Clerk, Gibtotu 

Fol. Dtc. 2 . p% Dufte, p • 62 ^ 
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1634. January 23. Earx of Marr against His. Vassals,. 

In the action of reduction of the Earl of Marr against Vassals, alleged' by 
one E>uguid of Auchinhove, That he and his predecessors had been infeft in: 
his lands holding by the King, for the. space of 200 years, which lands were 
designed to lie. in the sheriffdom of Aberdeen only, but not within the earl-- 
dom of Marr, or Lordship of Garioch ; replied , Hfe offered to prove them 
parts and pendicles of the earldom. of Marr; which reply the. Lords sustained 
to be proven by public and authentic writs and evidents, with this, declaration,. 
That for proving thereof, they would not think the Exchequer rolls sufficient 
alone, except the pursuer proved it by other evidents beside.. 

Spottiswood, p. 226.. 


1638. December riv L. Tushelaw against Sib. John Scot.. 

In a removing sought from some lands* which the defender alleged to be 
part and pertinent of the lands of pertaining to him; heritably, and' 

which haye ever been so bruiked by him- these many years bypast; and' which 
the pursuer alleged also to be bruiked by him continually as part and pertinent 
of his lands ; the Lords admitted to both the parties to prove, and ordained ei- 
ther of them to adduce, six witnesses to prove the same, and after examination 
of the witnesses, they decerned to remove in favours of the pursuer, who prov- 
ed clearly, that it was a- part of his lands, except some little peice thereof,, 
which was proven to be a part; of ' the defenders lands* and so here contrary 
probations were admitted to both parties.. 

Act. Hept xn&.Advocatut.. Alt. Nicelton and Burnet, Clerk, Gibton. 

Durie, v. 2. p. &66». 


1662. January 30. Lord Burly, against. John Sime.. 

The Lord Burly pursues John Sime for intruding himself in a coal-heughV 
wherein the pursuer’s author was infeft severally, and not in the land, but only 
in the coal, with power to set down pits through all the bounds of the land. 
The defender alleged absolvitor, because he stood infeft in the lands libelled, 
with parts and pertinents, and by virtue thereof, was seven years in possession, 
which must defend him in possession; until his right be reduced. The pursuer 
answered , That the defender could have no benefit of a possessory judgment, 
not being expressly infeft with the benefit of the coal, in prejudice of the pur- 
suer, who was expressly infeft, and seased in the coal, and in possession of the 
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•oals part memory. The defender answered , there was no necessity of an ex- 
press infeftment of the coal, which is carried as part and pertinent, as Craig 
<>bserves in dieg. de investitaturis impropriis, to hare been decided betwixt the 
Sheriff of Ayr and Chalmers of Gaithgirth, and so being infeft, and in pos- 
session seven years, he has the benefit of a possessory judgment. 

The Lords found the defence relevant, but repelled the same, in respect o£ 
interruption within seven years, which was proponed. ' 

Stair, ik l. p. 83 . 


1 663 . January 15. Earl of Argyle against George Campbell. 

The Earl of Argyle pursues George Campbell to remove from a tenement of 
fend in Inverary, who alleged no process, because, the pursuer produces no in- 
feftment of this burgh, or tenement therein. The pursuer answered. That he 
produced his infeftment of the barony of Lochow, and offered him to prove, 
that this is part and pertinent of the barony. The defender answered , That 
this burgh cannot be carried as part and pertinent, but requires a special infeft- 
ment ; ut, Because, by the late Marquis of Argyle’s infeftment, in anno 1610, 
produced, this burgh is exprest, and not in the pursuer’s infeftment'; idly, Because 
in the pursuer’s infeftment, there are exprest particulars of far less moment ; 3 dig. 
Because a burgh of barony is of that nature, that it cannot be conveyed without 
special infeftment. The pursuer opponed his infeftment of the bardny of 
Lochow, which is nomen universitatis, and comprehends all parts of the barony, 
although there were none exprest, and therefore the expressing of this particu- 
lar in a former charter, or less particulars in this charter, derogate nothing ; it 
being in the pursuer’s option to express none, or any he pleases ; and albeit, in 
an infeftment of an ordinary holding, without erection in a barony, mills, for- 
talices, salmdnd fishings, and burghs of barony cannot be conveyed under th« 
- name of part and pertinent, yet they are all carried in haronia, without being 
exprest. 

** The Lords repelled the defence in respect of the reply, and found that 
this being a barony, might carry a burgh of barony as part and pertinent, 
though not exprest, albeit it was exprest in a former infeftment, and lesser 
rights expressed in this infeftment.” 

The defender further alleged no process, because the pursuer’s infeftment is 
qualified, and restricted to so much of. the estate, as was worth, and paid year- 
ly L. 15,000, and the surplus belongs to the creditors, conform to the King’s 
gift, likeas the King granted a commission to clear the rental, and set out the 
lands to the, pursuer, and to the creditors, who accordingly did Establish a rent- 
al, wherein there is no mention of the lands of Inverary, and therefore they 
cannot belong to the pursuer. It was answered for the pursuer, That he opponea 
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his infeftment, which is of the whole estate, and whatever reservation be infa- 
▼ours of the creditors, it is jus tertii to the defendsr. It was answered. Than 
the defender’s advocates concurred for a number of the creditors, whom they 
named, and alleged that they would not suffer the defender to be removed, see— 
ing they only can have interest to these lands in question. The pursuer an- 
swered, That the creditors’ concpurse or interest was not relevant, because they' 
have no real right or infeftment, but only a personal provision, that this purr- 
suer shall dispone and resign the surplus of the estate in their favours, or other- 
wise pay them 18 years purchase therefor, at his- option,, whensoever they shall’ 
insist via actionis, the Earl shall declare his option, but they having no infeft- 
ment cannot hinder the donatar to remove parties having no right, which is 
the creditors’ advantage, and cannot be stopped by a few of them, hkea 9 the 
whole barony of Lochow is set out by the said, commission, to the pursuer him- 
self, conform to their sentence produced. 

“ The Lords did also repel this defence, and found that the provision in fa- 
vours of the creditors, could not stop this removing.” Personal and Real. 

Fol. Die, v,. 2. p. 25. Stair, v. 1. p, 505,. 


1668. February 14. William Borthwick against Lord Borthwick- 

William Borthwick. having charged the Lord Borthwick for payment of 2 b 
sum of money, he suspends, and alleges that William is debtor to him in an. 
equivalent sum, for the price of the lands of Halheriot, sold by my Lord to 
the charger, conform to a minute produced. The charger answered , That the 
reason was not relevant, unless the suspender would extend and perfect the mi- 
nute, which my Lord refuses, especially and particularly to subscribe a dispo- 
sition of the lands, with common pasturage in Borthwick muir. The suspend- 
er answered. That he was most willing to extend the minute, but would not 
insert that clause, because the minute could not carry nor import the same,’, 
bearing only a disposition of the lands, with parts, pendicles, and pertinents- 
thereof, which he was content should be inserted in the extended, disposition^ 
and it was only proper after the infeftment was perfected,, that the charger 
should make use of it, so far as it could reach, which he was content should be 
reserved as accords, idly. If he were obliged to depute the effect of it, it. 
could not extend to pasturage in the muir of Borthwick, 1st, Because a special 
servitude of a pasturage in such a muir, requires an express infeftment, and 
cannot be carried under the name of pendicles, parts, or pertinents, albeit the 
muir. were contiguous, and the. common muir of a barony; but, 2 dly, This 
muir lies discontiguous from the lands of Halheriot, and my Lord’s lands He be- 
twixt, and do not belong to the whole barony, but to some of the tenants of 
it only. The charger answered That this being a minute, behoved to be ex- 
tended in atpple form, expressing all rights, particularly that the right de jure 


Digitized by 


Google 



t*ART AND PERTINENT. 9633 

♦ 

could carry, and there was no reason to make him accept of lands with a plea j No 1 2. 
and de jure pendicles and pertinents do well extend to common pasturage, when 
• the said pasturage is so possessed ; and it cannot be controverted, but the heri- 
tors and possessors of Halheriot have been in undoubted possession of common 
, pasturage in this muir, and that the rent payable therefor is upon consideration 
of the pasturage, without which, it could neither give the rent it pays, nor the 
price ; so that when my Lord dispones the lands, with the pertinents, and at 
the time of the disposition, this pasturage is unquestionably possest as a perti- 
nent ®f the land, the extended charter and disposition ought in all reason to 
comprehend it expressly ; neither is there any difference whether the pasturage 
be of a muir contiguous, or belonging to the whole barony, seeing it cannot be 
controverted, but it was possest as pertinent of this room the time of the bar- 
gain ; and to clear that it was possest, the charger produced a wadset granted 
by the Lord Borthwick to himself of the same room, bearing expressly pastur- 
age in the common muir -of Borthwick. The suspender answered , That the 
wadset made against the charger, in respect this clause being express in the 
wadset, he had not put it in the minute, which as jus nobilius absorbed the wad- 
set, and 'cannot be looked upon as a discharge of the reversion only, because 
my Lord was superior by the wadset, and by the minute he is to resign, likeas 
in the minute there is a disposition of the teinds, which is not in the wadset. 

The Lords found that the minute ought to be extended, bearing expressly 
the common pasturage in the muir, of Borthwick, in respect the same was a 
pertinent of the lands, sold the time of the bargain, and was not excepted. 

Stair, v. 1. p. 523. 


1669. Jvly 2. Laird of Grubbet against More. 

The barony of Linton belonging to Sir John Ker of Littledean, the lands of 
Morbattle and Otterburn are parts thereof; there is a piece of land called 
Greenlaw, lying in the borders of Morbattle and Otterburn, and there is an 
heritable right of the lands of Otterburn granted by Sir' John Ker to one 
Young, and by that Young a subaltern right to another Young, bearing the 
lands of Greenlaw per expressum. Both these Youngs jointly dispone to Grubbet 
the lands of Otterburn, with the pertinents, comprehending the lands of Rash- 
hogs ; in the end of which disposition there is a clause, bearing, that because 
the Youngs were kindly tenants in the lands of Greenlaw, therefore they dis- 
pone their right thereof, and kindliness thereto to Grubbet. More having ac- 
quired the rights of the lands of Morbattle from Sir John Ker ; and 'the Earl 
of Lothian having apprised Sir John’s right of the barony of Linton, in anno 
1636, gives a particular right of Greenlaw alone, which is now also in the per- 
son of More ; whereupon arises a competition of right between Grubbet and More, 
Vol. XXIII. '53 P 
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Grubbet alleged. That he has right to Greenlaw, as a part and pertinent of Ot 
terburn, which he and the Youngs, his authors, have possessed far beyond 40 
years, as part and pertinent of Otterburn'; and offers to prove, that there are 
standing marches between Morbattle and Otterburn, within which marches 
Greenlaw lies on Otterburn side, and that his infeftment produced granted by 
Young to Young, bears expressly Greenlaw. It was alleged for More, First, 
That Grubbet cannot pretend Greenlaw to be part and pertinent of Otterburn, 
because by his own infeftments produced, granted by the Youngs, aqi ac- 
cepted by him, Greenlaw is not expressed as part and pertinent of Otterburn, 
albeit Rashbog, though less considerable than it, be expressed ; and, on the con- 
trary, it is declared that the Youngs were kindly tenants of Greenlaw, and dis- 
poned their kindness thereof; and offers to prove that the Youngs were in con- 
stant custom of service to Sir John Ker in arms, and otherwise, whenever they 
were required, and that most of the lands on the border were set only for ser- 
vice, which service could hot be attributed to Otterburn, because it was holdea 
blench of Sir John, and if need be, pffered to prove by witnesses, that when 
the said Youngs came not to the said service, they weve poinded therefor. 
idly. More offered to prove that Greenlaw is a distinct tenement, both. from 
Otterburn and Morbattle, and hath past as a distinct tenement since the year 
1636, and hath a known march between it . and Otterburn, viz. a knoll. 3 dly y 
For Grubbet’s pretence of bruiking Greenlaw as part and pertinent of .Otter- 
burn for 40 years, so that he might claim it by prescription, the allegeance 
ought to be repelled, first. Because prescription cannot .proceed without an in- 
feftment, and it cannot be ascribed to the Youngs’ infeftment, wherein they 
acknowledge that they were kindly tenants of Greenlaw, after which no course 
of time can ever prescribe a right to Greenlaw, as part and pertinent of Otter- 
burn by that charter, and therefore any possession that is thereof is without in- 
feftment. idly. There is not 40 years possession abating More’s minority. 3 dly. 
There are interruptions, and therefore if Greenlaw be either a distinct tene- 
ment, dr part of Morbattle, it belongs to More. It was answered for Grubbet^ 
That he and his authors possessing Greenlaw these 40 years past, as part of Ot- 
terburn, gives him sufficient right thereunto, notwithstanding of any acknow- 
ledgment in the charter, or without the charter before that time, for prescrip- 
tion may change part and pertinents, so that which was once not acknowledg- 
ed. to „bfe a part by possession, .40 years thereafter may become a part, and that 
acknowledgment newer being made use of prescribes, and the charter in which 
it is, is a sufficient title, both for what was parts the time of the charter, and 
what becomes thereafter parts by prescription, idly. The acknowledgment 
of a party having right is of no effect, when by demonstration of the right it- 
self the contrary appears, as here, there being an anterior right of property of 
the Youngs produced before, that acknowledgment. 3 dly, The acknowledg- 
ment is not, that they were only kindly tenants, otherwise it is very well con- 
sistent with the property, that they being first kindly tenants, and that kindli- 
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ness being thought more favourable to maintain possession in these places, than fto 1 3. 
any heritable right, they might very well dispone Otterburn, whereof Green- 
law is a part, and might also dispone their kindness of Greenlaw they had be- 
fore the right of ^property ; neither doth it infer, because Rashbog is exprest as 
part and pertinent of Otterburn, which hath been upon account that Rashbog 
was then unclear, that therefore Greenlaw is no part thereof, or else it could 
have no more parts but Rashbog, there being no more exprest ; and as for the 
alleged services done by the Youngs to Sir John Ker, they cannot infer that 
the Youngs were then tenants of Greenlaw, because such services being only 
general, and no particular services accustomed by tenants, they might have 
been performed to Sir John as superior, or as out of kindness to a great man fn 
the country ; and it is offered to be proved (if need be) that hundreds granted 
such service, who were not tenants ; so that unless there were a tack, inrol- 
ments of Court, of executions of poinding produced to instruct services as a 
tack-duty on Greenlaw, it is irrelevant. 

• The Lords, by a former interlocutor, had found, that, by the acknowledg- 
ment in Young’s charter, or any thing therein was not sufficient to exclude 
Greenlaw from being part and pertinent of Otterburn ; but they found that if 
More would : allege a tack or inrolment of. Court to the Youngs of services for 
Greenlaw, it were sufficient, or otherwise if he would allege constant service of 
the Youngs, by riding, &c. with Sir John, and their being poinded by him 
when they were absent, they found the same, with the acknowledgment in 
Grubbet’s right, to exclude Grubbet from Greenlaw ; and if thfese were not al- 
leged, they ordained Witnesses to be examined upon the ground bine inde De- 
fore answer, upon these points, whether Greenlaw* was known to be a distinct 
tenement, both from Otterburn -Und Morbattle, or whether it was known to be 
part and pertinent of either, and what were the marches and meithes thereof, 
and what services were done by the Youngs to Sir John Ker, and if such ser- 
vices were done by others, not being moveable tenants. 

Stair, v, 1. p. 629. 

*** Gosford reports this case : 

In the declarator of property of the lands of Greenlaw, ( See Appendix ) 
it being alleged in fortification of Grubbet’s right, That More of Otter- 
burn, conform to his disposition, wherein it was acknowledged, that he was 
a kindly tenant and possessor of the said lahds, 1 he and his authors had done 
service as tenants, by riding with Sir John Ker of Littledean, who was com- 
mon author to both parties ; the Lords, before answer, ordained a visitation 
of the said lands ; and that both should lead witnesses, as to the marches and 
bounds thereof ; and the manner of possession, if it was property or a tenandry 
and the manner of service by riding, if it was only prestable by tenants or 
vassals. Notwithstanding, it was alleged , That riding, by custom of the bor- 
ders, was not a proper service of tenant only, but • ordinarily was performed by 
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vassals, or friends and neighbours to great persons, and that such a qualific&V 
tion of service could not be sustained to interrupt More’s right of property 
and make him a tenant, unless there were a tack or rental produced, bearing, 
that riding was a part of the duty or service. * 

Gosford , MS. No 1 54. p. 61. 


1671. November 17. Young against Carmichael. 

Walter Young having apprised a piece of waste ground in the west side o£ 
Mary King’s closs, and being therein infeft, pursues William Carmichael to re- 
move therefrom, who alleged absolvitor, because he stood infeft in a tenement 
on the east side of the closs, over against the waste ground in question, with 
parts and pertinents, and possessed the waste ground as part and pertinents of 
his tenement the space of 40 years, and thereby prescribed a right thereto. It 
was answered, That no prescription can take place, by possession, without a. 
title ; but the defender’s infeftment could be no tide for possessing this waste 
ground ; first. Because it was separatum tenementum, bruiked by a several in- 
feftment competent to die pursuer’s author, from whom he had apprised and 
produced his predecessor’s infeftment in anno 1556 ; a do, The defender’s infeft- 
ment is bounded, an^ bears his tenement to lie upon the east side of King’s closs, 
and so can be no title to possess .thisv waste ground lying upon the west side of 
the clo&s. It was answered. That there being no infeftment of the waste 
ground since the year 1556, it might become pact and pertinent by lqng pos- 
session; “ Whifch the Lords found relevant, but withal found that the de- 

fender’s infeftment being bounded, as said is, could be no title for the prescript 
tion of this waste ground lying without the bounding.” 

• Fol. Die. v. a. p. 26. Stair, v. 2. p. 3. 


1675. February 20. Countess of Moray against Wemyss. 

. The Countess of Moray pursued Mr Robert Wemyss to remove from twe 
pieces of land, the one called Harroneas land, the other called Alexander’s 
land. It was alleged for the defender. Absolvitor, because he bruiked these 
lands as part and pertinent of his lands of Cuthil Hill by the space of 40 years, 
and so not only hath the benefit of a possessory judgment, but an absolute 
right by prescription. The pursuer answered. That the Earl of Moray was in- 
feft in these pieces of land per expressum, as serveral tenements, and so could 
not be pertinent of any other land, and produceth his charter, together with a 
tack set by the Earl of Moray in anno 1600 to Wemyss, then heritor of Cuthil 
-Hill, for 19 years, expresly bearing the same designation, so that the defend- 
er’s author having attained possession by a tack, ins possession was the Earl of 
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Moray’s possession, and the lands ' are bruiked per tacitam relocationem ever No 15. 
since, and so cannot prescribe against the Earl’s successors. It was replied tor 
the defender. Non relevat, because that which was not ab initio part and per- 
tinent, may by prescription of 40 years become part and pertinent, even though 
it had been of before a several tenement, neither will so ancient a tack exclude - 
prescription, because there are more than 40 years since the issue thereof, during 
which time it cannot be continued by tacit relocation, ‘because tacit reloca- 
tion is a contract by mutual consent of parties taditly inferred; by the heritors 
not warning, and the tenants not renouncing, which therefore cannot reach to 
singular successors. Ita est. That it is more than 40 years since Wemyss was de 
nuded, after which the singular successors possessing only proprio jure , it can- 
not be said to be the Earl of Moray’s possession, nor tacit relocation. 

The Lords found that the prescription by possession of' 40 years, as part 
and pertinent, was relevant, albeit before' that time the lands so possessed had 
been a several tenement, unless there had been interruption, and that tacit re- 
lacation could not extend to sngular successors. 

Fol- Die v. 2. p. 2 6. Stair, v. 2. p. 33^, 


X697. January 15. Lithgow against Wilkieson, 

There was a debate between Lithgow in Melross and Wilkieson, about a 
seat in the kirk. The first claimed it by virtue of a disposition of the lands to 
which the seat pertained ; and though k was not expressed nominatim in the 
disposition, yet, it was not only carried as part and pertinept of the land, but 
was also conveyed, in so far as the lands were disponed conform as he had pos- 
aessed them by a former tack, which mentioned the seat. Wilkieson ’s right 
was a posterior disposition to the seat per expressum, upon this narrative, that the 
prior disposition made no special mention of the seat. Tm Lords found it compre- 
hended under the first disposition, and that both seats in churches and burial places 
were not inter res sanctas et retigiosas so as to be extra commercium , but were 
convey able by infeftment, and affectable by creditors; though 'some of the 
Lords urged, that whatever property private parties might have in the timber 
and materials of a kirk-seat, yet as to the solum, the ground right and place 
whereon it stood, the same belonged only to the minister, and his elders mak- 
ing up the kirk-session, to dispose upon the same and divided it equally among 
the heritors and parishioners ; else many absurdities might follow, if an heritor 
sell off a great part of his barony, retaining still his seat, how shall these buyers 
be provided ; what proportion of the church shall they have ; shall they who 
at last acquire the mansion-house get the whole room in the church pertaining 
to the entire barony ? On the other hand, if an heritor build an isle, shall the 
kirk-session have the power, on his ceasing to be heritor, to give it away to 
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the prejudice of his singular successor in the lands? And though some inclined 
to find that neither of the competitors could have- right, yet it carried ut supra. 

1698. November r8 . — The Lords decided the competition 'betwixt Lithgow 
and Wilkieson, for the right to a seat in the kirk of Melross. The one claim- 
ed it by virtue of a disposition from the former possessor, from whom he had 
bought some acres. The other had a disposition both to the mansion-house 
and the seat, and alleged it behoved rather to belong to him. Sundry points 
were debated, whether a kirk-seat follows the land as part and pertinent, or if 
it require an express disposition nominatim. 2 do. If an heritor, who got a con- 
siderable share in the church, because of his great interest in the parish, shall 
sell it off in parcels to severals, and then last of all the mansion-house, whe- 
ther the seat divides among them all proportionally effeiring to their respective 
interests, or if it follows the mansion-house in solidum ; seeing seats are bestow- 
ed conform to a person’s dignity and rank, or their estate, or numerous train of 
family, and these may not -concur in him who buys from him. $tio, Whether 
seats may be possessed as any other'property and civil right, or if they be at 
the disposal of the minister and kirk-session, so that no more but the frame 
and timber of the seat belongs to the possessor, but tjie area and ground where- 
on it stands are at the kirk’s disposal. This was moved, but it was thought ito 
many places of Scotland seats were possessed as property. The Earlof Had- 
dington, as patron, appeared in this process, and concurred with Wilkieson, 
and alleged, a superior and patron ought to be considered in the disposal of the 
church. The Lords abstracted from all these'nice points, and would only de- 
termine who had the preferable right of the two parties before them ; and, by 
plurality of votes, found Lithgow had the best right. ^ 

Afterwards, on a bill and answers, the Lords were equally divided; and 
the President, by his vote, preferred Wilkieson’s right to the seat. 

Fol. L)ic . v. 2. p. 26. Feuntainball, v. 1. p. 756. and v. 2 ,p. 13, 


1709. December 23. 

Captain Henry Bruce, Brother to, the Laird of Clackmannan, against Mr Wil- 
liam Dalrymple of Glenmure, and Alexander Inglis of Murdiston. 

In the pursuit at the instance of Captain Bruce against Mr William Dal- 
rymple and Alexander Inglis, for implementing a decreet-arbitral pronounced 
by Sir Hugh -Dalrymple President of the Session, by disponing to the pursuer 
the house and yards of Clackmannan, who claimed an orchard separated from 
the house by some arable ground interjected, as falling under the general of 
yards, 
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' Answered for the defenders ; By house and yards joined together uno spiritu. No 1 7. 
*gre‘ only meant yards contiguous to the house, for the use and service thereof ; 
whereas, the orchard acclaimed is both discontiguous and differs from a yard, 
as is clear from all charters wherein yards and orchards are expressed by dif- 
ferent words, viz. cum hortis et pomanis. 

Replied for the pursuer ; The general term yards or borti (so called quod ibi 
arbores et olera oriuntur) comprehends gardens and orchards ; and we are not to 
think pomarium , an orchard to be a distinct species from bortus, because men- 
tioned together in charters, seeing synonimous words are frequently added in 
charters. j 

The Lords found the Captain had right to the orchard libelled, as compre- 
hended under the general word yards in the decreet-arbitral. 

Forbes , p. 372. 


Fountainhall reports this case r 

Mr Wiljwam Dalrymple of Glenmuir and Alexander Ingtis, having pur- 
chased in all the preferable debts upon Bruce of Clackmannan’s estate, and re- 
solving to bring it to a roup, Sir John Shaw of Greenock designing to be the 
_ purchaser, to facilitate the way, he enters into articles of agreement with Cap- 
tain ffary Bruce, Clackmannan’s brother, whereby, for his consent and other 
prestations, he obliges himself to ’et him have the house and yards, and ten 
chalders of victual most contiguous and adjacent thereto, for continuing and 
preserving the memory of such an ancient family in the sirname of Bruce ; and 
thereafter having submitted all their differences to my Lord Northberwick, Pre- 
sident of the Session, he, by his decreet- arbitral in 1701, deceriis Glenmuir 
and Mr Inglis to denude themselves in favours of Captain Bruce of the house 
and yards of Clackmannan, and of ten chalders of victual of free . rent, the 
lands of Tilligart estimated at 8 chalders of victual being a part thereof, and 
the rest out of the superiorities and feu-duties of the said estate, &c. Hary 
Bruce pursuing for implement, it was alleged for Glenmuir, He was ready to 
fulfil, by disponing the lands of Tilligart at eight chalers of victual, and as 
.much adjacent land as would make up the remanent two chalders. Answered ^ 
I am willing to accept Tilligart in part, but cannot take them at that rental, 
because he offers to prove they are scarce worth six chalders of victual; and 
though the decreet-arbitral estimates them at eight, yet that is no part of the 
decerniture, but a mere guess and conjecture upon Andrew Inglis’ information 
and assertion that they paid so much; and. though they were once set at 
that rent and four bolls more, yet that was only occasioned by strong labour- 
ing and liming, which is now worn out, and the tenant became unable to pay 
it, and broke ; and he is willing to take it at whatever it shall be proved that 
it may pay as a standing rental; but certainly all parties designed to give him 
ten chalders of victual effectively, and not at a racket! imaginary rental ; and 
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Vjnnius ad tit. Inst. Be act. tells us iudices compromissarii must proceed as to 
materialjustice eodem or dine, that th even judices do. Replied , There is nei- 
ther dubiety nor ambiguity in the clause of the decreet-arbitral, for it express- 
ly determines that Tilligart shall be taken for eight chalders of the ten, and 
Captain Bruce can least quarrel this of any man living ; for two years after the 
decreet-arbitral he set a tack of it for that. The Lords, by plurality, found 
he behoved to take it for eight chalders of victual, suppose it should now pay 
less. The next point disputed was, he claimed an orchard at some distance 
from rhe house, as felling under the designation of the yards obliged to be dis- 
poned to him. Alleged. That word comprehended no more but the yards and 
gardens adjacent to the house, which they were willing to dispone to him ; but 
there were sundry acres of land interjected betwixt this orchard and the man- 
sion-place and there is a coal-sink put down in the midst of it, and it is of a 
great extent ; and in the enumeration of charters, cum bortis et pomariis ' are 
different things ; the first, in our stile signifying a yard, and the other an or- 
chard s£t with fruit trees. Answered , They are truly synonimous words of the 
Same import and signification. Littleton deriving the Latin bortus from ortvs, 
quia ibi arbores et olera oriuntur. The Lords found the yards comprehended 
likewise this orchard, and gave Captain Bruce right thereto. 

Fountainball, v. 2. p. 545.. 


1714. July 2. 

Sir Robert Dunbar of Norlhfield against Sinclair of Dun and Sinclair 

of Lyth. 

In the action at the instance of Sir Robert Dunbar against Sinclair of Dun 
and Lyth, for declaring his right of commonty ki a muir lying betwixt his 
lands of Gilloch and those possessed by the defenders ; the pursuer founded 
upon his charter and sasine in the said lands, with their parts and pertinents 
m the year 170S, and offered to prove, that the muir in 'question was always 
reputed to pertain in commonty to the said lands, and was possessed as such by 

him and his authors time out of mind. '* 

The Lords found no process at the pursuer’s instance, unless he could pro- 
duce a progress 40 years backward as a warrand of his authors’ possession j and 
ordained him to produce his Authors’ rights. 

Albeit it was alleged for the pursuer. That he standing possessed of the un- 
doubted property of the lands of Gilloch by virtue of the charter and sasine 
produced, his authors prtesumptione juris are understood to have had the same 
right which was a title as sufficient for their possession, as his infeftment is for 
his, unless his title be reduced, ido, In the present question, he does not 
pretend to have acquired right by possession as of a separate tenement, in 
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which case, be should certainly have been obliged to produce a prior title ; he 
only pleads that the commonty of that muir is part and pertinent of those 
lands, which are and have been his author’s unquestionable property, and al- 
leges .possession as a proof, not as a title of prescription. 

Forbes , MS. p. 75. 


1714. November 17. 

Janet Crawford Lady Dalegles, Elder, Against John CrawFurd, now of 
Balegles, and Margaret Cunningham, his Mother and Tutrix. 

The Lady Dalegles, elder, by her contract of marriage, was infeft in liferent 
of the one merle land of Nether Fardin alias Rigfoot ; and there being a moss 
■called Fardin Moss, which lies betwixt the said land and the one meric land of 
Dalegles, but contiguous to both, the old Lady contends, That the said Fardin 
Moss is part and pertinent of Nether Fardin, her jointure lands ; and Dalegles, 
her grandson, contends it to be part and pertinent of the one merk land of 
Dalegles. 

~ Alleged for the Lady ; 1 mo, That the very name of Fardin Moss shows that 
piece of ground to belong to Nether Fardin ; 2 do. The same appears from the 
thing itself, since otherwise there would be a very odd inequality betwixt the 
rents of the two several meric lands, the rent of Dalegles being betwixt 3 and 
4O0. merks, and the rent of Fardin Moss 70 merks, and the remainder of Nether 
Fardin but 1 10 merks ; so that Dalegles will be above a third more than Ne- , 
ther Fardin, comprehending Fardin Moss, and three times as much as the 
remainder, wanting Fardin Moss ; an inequality too great to be presumed be- 
tween neighbouring tenements of the same valuation. 

Answered to the 1st, That the lands of Nether Fardin are also called Rig- 
jfoot, and so denominated in the Lady’s contract ; whereas there j-s another 
room not liferented by her, which is called Over Fardin, also contiguous to 
the moss in question ; so that if any argument can be drawn from the name, it 
would more naturally apply to the Over Fardin, which still keeps the name of 
Fardin, than to Nether Fardin, which has also another name. To the 2 d t 
answered , That the disparity betwixt the rooms can be no argument, other- 
wise the pursuer, to make an equality, might contain not only the moss, but 
the third more of Dalegles ; since, even though the taoss were joined to Nether 
Fardin, by the pursuer’s own computation, the lands of Dalegles would be 
double the rent thereof; and, if two neighbouring merk lands could differ so 
far, the small addition of the rent of the moss can afford no argument. 

The Lords found the lands of Fardin Moss, in controversy, to be part and 
Voi. XX. 53 ft 
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pertinent of the lands of Nether Fardin alias Rigfoot, wherein the pursuer &• 
infeft in liferent. 

For the Old Lady, Slevtnion.. Alt. Boswell. ■ Clerk, Gibton. 

' Bruce , v. 1. No 24, p. 32,. 


01 1 ■ * 

1716. June 28. 

Lady Mary Bruce, and her Husband, against Colonel John Ersbinb.. 

There having been a submission entered into by Colonel Erskine for him- 
self, as purchaser (by a decreet of sale) of the estate of Kincardine, and ia 
name of the creditors, on the one side, and Lady Mary Bruce, to whom the ' 
said estate was conveyed, by the late Earl her brother, and the Countess her 
mother, oa the other side ; there followed thereon a decreet-arbitral, wherein,, 
among other things, the Colonel is ordained to dispone to Lady Mary the house, 
yards, and parks, by virtue whereof she also claimed right to the coal within 
the same, which coal had been anciently in a separate author’s Rands from him 
that possessed the lands. This decreet coming to be quarrelled in a suspension, 
among many pther points, this touching the coal was objected against by the 
Colonel. 

And it was contended for him, That, in the decreet-arbitral, the coal ought 
to have been reserved for him, seeing,' by the decreet of sale, he had right to 
the whole coal of the estate of Kincardine ; and that the arbiters had made an 
infringement upon the same, by finding, that Lady Mary had right to a part 
of the lands, without mentioning the coal ; yet finding that the Colonel had. 
right to the hail remainder of the "estate ; therefore the coal must be under- 
stood reserved to him. 

Answered for the Lady ; That the coal being part and pertinent, and she 
being found by the decreet arbitral to have right to such lands, she must like- 
ways have right to the. coal thereof. 

Replied for the Colonel ; That it is no unusual thing that the coal will be 
thus separate, and that there are different proprietors of land and coal ; and. 
being originally separate in the present ease, and distincta tenementa, a decreet- 
arbitral with respect to lands only ought not to be understood to comprehend: 
the coal. . 

The Lords found, that the house, yards, and parks, to be disponed to Lady 
Mary by the decreet-arbitral, comprehended the coals within the same. 

Act. Bunnell. Alt. Sir Walter Pringle. . , Clerk, M‘Knv*ie. 

' " Brucdy v. 2. No 7. p. ir*. 


Digitized by 


Google 



PART AND PERTINENT, 9643 


3:716. July 5. Glendonwtne of Parton, against Gordon of Kirkland. 

In a declarator at Parton’s instance, of his right to a piece of ground called 
the Parson’s Isle, as part and pertinent of the barony of Parton, whereof, never- 
theless, K> r kkmd and his authors had been in immemorial possession, but had 
only an old charter, but no sasine thereon ; it was, among other things. 

Alleged for the pursuer; That ‘possession, though never so long continued, 
cannot make a right without a title, since the act 1617, anent prescription, 
requires charter and sasine, and 40 years peaceable possession, or sasines one 
or more continued upon retours or precepts of dare constat during that space ; 
none of which the defender had produced. 

Answered for the defender ; That the land in controversy having been pos- 
sessed by him and his authors, as part and pertinent of his lands of Kirkland, 
this immemorial possession, as in any case, it may establish part and pertinent; 
so especially ought it to have this influence in a question with respect to 
church-lands, (and such the Parson'S Isle is, as appears by its very name and 
designation), which have a special privilege ; so that, even by the act of sede- 
runt 1612, the Lords declare they will decide all question^ arising anent the 
•right to church-lands by possessing for 40, at least for 30 years immediately 
preceding the entering of their actions. And it is observed by the Lord Stair, 
tit. Infeftments of Property, (b. 2. tit. 3.) That 37 years possession before the re- 
formation, or 13 years thereafter, without interruption, is sufficient to stand for 
a right of kirk lands. 

2 do, Though, in the common cases of prescription, sasines be required ; yet, 
in the question of church-lands, where the rights are much,, more defective, 
any colourable title, joined with possession, should be Sufficient ; and here the 
defender had produced an unquestionable document, viz. a charter, though the 
original sasine be amissing, which must be presumed from the long continued 
possession, especially considering that it was before the act appointing regis- 
tration of sasines, when possession was much more considered than the sasine, 
which was not at that time much in use to be given, as the Lord Stair observes 
out of Craig, tit. Infeftments of Property, § 16. 

The Lords found an immemorial possession relevant to continue the imme-' 
naorial possessor in the possession, ay and while the pursuer produce a special 
right to the subject in debate. See Possession. 
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Alt. BoswU. Clerk, M*Ken%te . 

* Bruce> v. 2 . No 12, p. 15, 
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1769. June 29. Duff against Brodie. 

The question was, Whether a seat in a church war understood to be carried 
by a disposition of lands, without being expressed in the disposition. 

Brodie of Windyhills had disponed to Earl Fife, the lands of Muirtown, iifc 
the parish of Elgin, but without any mention of a seat in the church, which, 
had been immemorially possessed by the proprietors of that estate. It appear- 
ed that the church had been rebuilt in 1683, at joint expense of'the burgh 
and of the heritors, who were assessed in proportion to their valued rent. So 
that the question came to be much the same as if it had 'occurred in the case 
of a country parish, though the defender endeavoured to distinguish it, by ob- 
serving, that, in burghs, it was common for persons to acquire right to seats,, 
without any relation to particular lands. But it did not appear that Me 
Brodie’S seat was in that situation. 

The Lords found the pursuer entitled to the seat, as part and pertinent of’ 
his lands.. 

Reporter, Batjarg. Act. Arthur Duff". Alt. John Dottglat. 

C. F. ’ Fol. Die. v. 4. p. 40. Fac. CoL No 9 8. p. 353,. 


1770. November 21. 

iGrizel Peden -against The Magistrates and Town Council of Paisley 

The estate of Cochrane of Fergusslie being brought to a judicial sale, the 
country estate, lying within the barony parish of Paisley, was purchased by 
the Magistrates, and a. tenement and garden in the town by Betbia Cochrane. 
There was also a seat in the church which belonged to Fergusslie, but of which 
no mention was made in the decreet of sale, or in any of the rights granted to. 
either of the purchasers. Mrs Cochrane, the purchaser of the house and tene- 
ment, had made .use of the seat for several years ; and’ haying, in 1765, con- 
veyed these subjects to Grizel Peden, she claimed the seat in the church as 
part and pertinent of her property. She was opposed by the Magistrates, of 
Paisley ; and the Sheriff * found, that the pursuer, as disponee of Mrs Bethia 
Cochrane to a house in the town of Paisley,, has no right to the seat in the 
church libelled.’ 

Mrs Peden advocated the cause;, but the Lord Ordinary remitted the same 
to the Sheriff simpliaiter. • 

In a reclaiming petition, she maintained , That as the rights of neither, party 
expressly conveyed this subject, it would: pass as part and pertinent of her pro- 
perty ; that if was such, was ascertained and explained by the possession. And 




Digitized by 


Google 



FART and PERTINENT. 


9*45 


in support of her argument, she referred to Fountainhall, 15th January 1697, No Z& 
18th November 1698, Lithgow contra Wilkieson, No 16. p. 9637. 

The Magistrates answered ; That the seat in the church, like the burial- 
place or other appendages, fell naturally to be considered as a part and perti- 
nent of the landed estate lying within the parish, and not of a town house in 
the burgh of Paisley, which was not said to be the mansion house, or to have 
any connection whatever with the landed property. The case mentioned from 
Fountainhall was adverse to the pursuer’s plea ; as the lands and mansion house, 
bad been separated, and the seat in the church conveyed with the house per 
expressum. 

The Lords unanimously adhered. 


Lord Ordinary, Kemtt. For Peden, B. Hepburn. 

For the Magistrates of Paisley, Itaj Campbell. Clerk, Campbell. 

R.H. Fac. Col. No 49. p. 139. 
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Rose against Ramsay. 


The Lords found, that mills were carried by a disposition of the lands with 
. parts and pertinents. See Appendix. 

Fol. Die. v. 4. p. 40.- 


< 


No 24' 


1787. November 2c. 

Robert Car michael,, and Others, against Sir Tames Colquhoun. 

No 25 ; 

The title-deeds of Sir James Colquheun’s estate bear his right ‘ to the fishing The right of 
©f sahnon, and other fishings, in the water of Leveni- * understood to 

Mr Carmichael,. and other proprietors of the grounds lying along the banks under^hYdt. 
®f the river, and who are all infeft in their lands, either * cum piscationibus' or senption of 
with * parts and pertinents,’ instituted an action of declarator against Sir James; finentTbu"* 
in which they set forth, * That they and their authors had, by virtue of their “**,{**£** 
titles to the lands, been in the immemorial practice of catching trouts with nets served from, 
and rods in the river ex adverso oi their respective properties; and concluded, 
that they had a right so to fish, or 4 in such other manner as to them might a third party, 
seem proper ; and that he ought- to be prohibited from the exercise of trout- 
fishings ex adverso of their lands.’ ’ 

f leaded for the defender ;. Trout fishings are not more res nullius , or less 
capable of appropriation* than, salmon-fishings* which, from their superior 
value, have been ranked inter regalia ; Craig, lib. 1. dieg. id. $ ii. ; Stair, 
b. a. tit. 3. § 69. The defender’s title-deeds shew, that he is vested with the 
property of those in question. 
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Answered ; The defender’s exclusive right to salmon-fishing is admitted. 
But, long Before the Grown conferred that right, tlte pursuers authors had ac- 
quired their lands, and the trout-fishing as pertinent of these ; for in no instance 
was the fishing of trout ever reserved by the Crown. , It could not, then, bes- 
tow that right on the defender. Nor is the vague expression of 4 other fish- 
ings,’ sufficient to indicate such an intention. 

The CouRTseemed unanimous in the opinion, that the right of trout-fishing 
in a river, though naturally inherent in the property of the adjacent banks, so 
as to accompany lands as part and pertinent, might yet be reserved from the 
grant, or transferred to a third party, either expressly or by prescription ; and 
that trouts were res nullius' in this sense only, that any person standing on a 
high road or any public ground contiguous to the stream, might lawfully catch 
them. 

Some of the Judges thought the clause * other fishings’ in the defender’s 
charters sufficiently expressive of the exclusive right of fishing trout on the 
banks in question ; which others did not admit ; but all seemed agreed, that if 
he or his authors had that exclusive right, it had been lost by disuse. 

The cause was reported, upon informations ; when the Lords pronounced 
this interlocutor : 

‘ In respect that Sir James Colquhoun’s right to the salmon-fishing is not 
disputed in this cause, find he. has right to the salmon fishing in the river 
Leven, where it runs through the property of the pursuers ; find the pursuers 
have a right to fish trouts opposite to their respective properties, with trout-rods 
or hand-nets, but not with net and coble, or in any other way that rtiay be 
prejudicial to the salmon-fishing belonging to Sir James Colquhoun, the defen- 
der.’ 

Reporter, Lord Mrj-xJttld. Act. Dean of Faculty tt Mtrthland. 

• Alt. Solicitor-General at Mai Hit, Clerk, Home . 

$. Fol. Die. v. 4. p. 4®. Fac. Col. No 5. p. 10. 


1795. June 2. Archibald Caufbell against Colin Campbell. 

Colin Campbell possessed on a lease, which commenced in 1759, one half 
of the farm of Nether Karnes, on the coast of Argyleshire, with the * houses, 

* biggings, yards, orchards, mosses, muirs, meadows, grassings, sheelings, parts, 

* pendicles, and universal pertinents thereof, used and wont.’' 

Archibald Campbell purchased this farm in i 7 86. He soon after complained 
to the Sheriff, that his tenant pretended to a right to cut sea-ware for the 
manufacture of kelp, and therefore he craved an interdict against his doing so 
in future. 
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The Sheriff granted the interdict, in respect,- tjiat ‘ itjakiog the kelp, and 
tutting the shores, do not fall to be considered as part and pertinent ef a farm.’ 

Two bills of advocation having been refused, the tenant presented a reclaim- 
ing petition, which was (2d December 1794), refused without answers. 

In a second petition, which was appointed to be answered, the tenant offer- 
ed to prove, that he and his father had been accustomed to manufacture kelp 
ever since the commencement of the lease; and that such likewise, though 
not to the .same extent, had been the practice of their predecessor in the farm. 

In the answers, the landlord denied the extent of. the practice, which, he 
alleged , had been often interrupted. 

_ .The tenant, in point of law, 

Pleaded ; Wherever a farm, situated on the sea-shore, (which, in so far as it 
is not necessary for purposes of public utility, is juris privati ; Stair, b. 2. t. 1. 
| 5. ; Ersk. b. 2. t. 6. § 17.), is let to a tenant merely by the name by which 
it is generally known in the country, without mentioning the number of dcres 
it contains, or specifying its boundaries, it will be held to include the landlord’s 
right in the shores. If the sea should recede, the^tenant will be entitled to 
cultivate and bank the ground which is left by it ; and, for the same reason, 
he is entitled to those vegetable substances which are produced on the surface 
of the shore. 

The tenant, in the present case, has not been opposed in cutting the sea- 
ware for the purpose of manuring his farm and feeding his cattle. Since, 
therefore, it is included in the lease for one purpose, it must be so for every 
other to which it can be put, salva rei substantia ; and this holds with regard 
to the manufacture of kelp, as the sea-ware may be cut for that purpose every 
third year, and even grows the more luxuriantly for being so. 

Independently of the general question, as the farm is let with the • parts,. 
* pendicles, and universal pertinents, used and wont,’ it must be relevant to 
prove, from the practice of its possessors, that the cutting of sea-ware, for the 
manufacture of kelp, is included under that description. 

Answered-, The right of a tenant extends only to the annual fruits of the 
surface ;. Ersk, b. 2. t. 6. § 22. On that account he has no right to mines or' 
minerals, (Stair, 1 5th February 1668, Colquhoun, voce Tack) even for the pur- 
pose of manuring his farm, 10th February 1778, Bethune against Jarvis, 
Ibidem; nor to the woods which grow upon it; and, for the very same 
reason, he has no right to sea-ware, which must-be of several years growth 
before it is fit to be manufactured into kelp; 14th November 1781, Loid 
Reay-against Falconer, No 33. p. 5x51. And although it has not hitherto 
been though worth while to object to the tenant’s cutting sea-ware for other 
purposes, his doing so is by no means admitted as a matter of right. 

Even if the lease had given an express right to sea ware, it would only have 
extended to a. right of cutting it for the proper uses of the farm, in the same 
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No 26. manner as It lias been found in the case of an express right to cut timber) 
Gilmour, 16th June 1664, Touch against Ferguson, voce Tack. 

A subject which is thus of a different nature from those usually included in 
"a lease of land, and different also from those which are expressly conveyed, 
cannot be understood to come under the description of a pertinent ; and the 
proof offered, especially in- a question with the pursuer, who is a singular suc- 
cessor, is irrelevant ; Jtrsk. b. 2. t. 6. j 24. 

Upon advising the petition, with answers, the Court had no doubt, that, in 
the general case, a right of manufacturing kelp could not be enjoyed as part 
and pertinent of a farm ; but several of the Judges thought, that die proof 
offered should be allowed before answer. 

The Lords adhered see Tack. 

Lord Ordiaaiy, Anktrmlle. Act. M. Ran. Alt. Hop*. Cleric, Sinclair. 

L. D. FoL Die. v. 4. p. 40. Fac. COL No 171. p. 403. 


If a mill will be carried as part and pertinent see Mux* 
See Tack. 
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1777. June 17. William Rose against John Ramsay. 

No. 1. 

At Michaelmas Head Court, for the county of Banff, held 29th September Mill* carried 
177 5, John Ramsay, Esq; advocate, younger of Banff, claimed to be enrol- jjj£ * 
ted as a freeholder in that county, as having right to the liferent superio- lands with 
rity of the lands of Sandley, &c. rated in the cess-books at L. 500 Soots; 

To this claim, an objection was made in name of William Rose of Ballivat, See No> 
one of the freeholders, upon this ground, That Mr Ramsay had not right to p. 9645. 
the whole subjects, composing the cumulo of L. 500, the valued rent, there 
being a mill upon the lands of Sandley, not contained in his title. To this 
objection it was answered, That the mill of Sandley must pass as part and 
pertinent of the said lands, the petitioner having an undoubted title to the 
whole subjects composing the foresaid cumulo. The freeholders sustained 
the objection, and the cause was brought before the Court of Session, by a 
petition and complaint for Mr Ramsay. 

For Mr Ramsay, it was argued. That though a mill may, by disposition, - 
be made a separate tenement, yet where a proprietor builds a mill upon his 
own land, and grants a disposition of the whole of these lands, the mill in 
that cafe, without being particularly specified, is carried by that disposition 
along with the lands. Mills thus, though capable of being made separata 
tenementa , and though frequently put into that situation, yet where they ne- 
ver have entered into the title-deeds of the proprietor, nor have been the 
subject of a particular investiture or separate infeftment, are understood to pass 
as parts and pertinents of the lands, in the same way with any other building. 

The authority of Mr Erskine, B. 2. Tit. 6. § 5. was resorted to, to prove 1 
that mills are not of themselves to be considered as separate tenements from 
lands, unless expressly made so ; and, in the present cafe, the mill of Sand- 
ley never having been mentioned in any of the former title-deeds, must be 
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No. 1. carried as part and pertinent by the complainer’s infeftment in the land* 
themselves. It would indeed be somewhat extraordinary, if Lord Banff, 
after disponing the lands of Sandley to the complaiper, precisely in terms- 
of his own titles, should yet be understood to have retained the property 
of the mill, to which he could have no. right, except upon the footing of 
these titles, conceived in the very same terms with the complainer’s dispo- **> 
sition. 

On the part of Mr Rose and the freeholders, it was argued, from the au- 
thority of Lord Stair, B. 2. Tit. 3. § 71. ; and Lord Bankton, B. 2. Tit. 3. 
f 94., That mills cannot be carried as part and pertinent,' being esteemed 
separata tenementa, and requiring a special sasine, unless tbe lands be in 
b'aronia . Mill-rents, as well as land-rents, were taken under consideration 
by the commissioners in making out the valuations of the different coun- 
ties in Scotland ; and with regard to this very county of Banff, this is pro- 
ved by the state or roll of the rents made out by the qoramjssioneiqs ap- 
pointed by the act 1649, (to be found in the Register), in which iuill- 
rents are particularly stated. The • act of convention 1643, likewise 
specially directed tbe commissioners to take up all sorts of rents to- 
gether, without restriction or limitation. And accordingly, in many va- 
luation- rolls of the different counties of Scotland, mills are copftptehended 
under the different pumulo articles therein stated. Mills, therefore, being, 
thus entitled to a proportion of the valued rent, being separate twcmi&Ht 
and not passing as part and pertinent, the. complaint, it was a?gupd» fell tp 
be dismissed,, and the judgment of .the freeholders affirmed. 

It was observed from the Bench : That this was npt so : much a question, 
whether mills are a subject of valuation, as . whether they can pats by o- 
general disposition of the lands. It is true, in general, that a mill is ft se- 
parate tenement, and, requires a separate ,sa$jne aqd distinct symbol, even 
vyhen specially disponed. But still most cases of this kind: are queftHQp&, 
voluntatis i, and if it appeared .to have been the intention of the dispone*, 
to convey the mills alopg vyiththe lands, provided they had not been ealftt 
blished as separate and distinct tenements before, this, general disposition 
will be effectual to carry them as part and pertinent.. It w,as also observed 
-from the, Bench, by one of tbe Judges, with regard to, the valuation o£ 
mills, that he had lighted upon; ft passage in the Rhymer’s. Fcedera, whjch? 
proves that mills were extended in the reign of Alexander III. The 
Court reversed the judgment of .the Freeholders, and found. That mills could 
be carried by a disposition of the lands with parts *nd pertinents. 

Tor the Complained Geo. Abercrombie, Blair. For . Mr Rote, Alt*. Mi&jy, S^ikeiane. ■ . 

J. IP. : ‘ =: • ■: ■ 
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Behaviour as Heir- 



S E C T. I. 

Relates only to the Apparent Heir,- 

161$. June-, rr. HALiBURTON ^flinj/ Lord Balmerinoch;: 

I N an action betwixt Haliburton. and my Lord Balmerinoch, the Cords found 
the Lord Balmerinoch could not be convened' as successor to his father, be- 
cause he was forfault, and the gratuitous restitution made him capable of 
rights- disponed, but could not make .hint heir tetany but to the Prince. 

Kerse, MS.fol.14t.- 


December 21:. Irvine against C. Monymusk-. • 

- ' 1 ’ * ! j , 1 . ■ 

In an action pursued .'by. Ivr'mt contra X- Monymusk, who was convehed'to 
pay a debt owing by his father, as-, behaving, himself as heir to him ; in this 
•manner qualified, viz. in so far as,- the pursuer offered to prove, that Monymusk 
had sold a tenement of land. since the decease of his father, in the which land 
his father had died last infeft and seised ; which qualification was repelled, in 
respect of this exception proponed,, viz. that- the defender, the. time when he 
sold this land, had then an elder; brother living,, so that* per rerum naturam , he 
could not then have been heir- to his father, and so that deed could not make him 
to be heir, there, being- another then living who would. have been heir; This 
Vol. HXIH. 53 R 
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exception was admitted to elide the said qualification, notwithstanding it was 
replied , That the elder brother was an idiot declared, and that the defender 
was his curator; and that he had succeeded to him, and that he was now de- 
ceased, so that the appearance of that succession by the elder brother had eva- 
nished ; and also, that it was answered , That the defender had received the 
price of the land sold by hjm; and had; tb^ same yet/ in-his hands ; which all 
was repelled, and the exception sustained ; for the Lords thought, that- that 
land sold by the defender might yet be sought to be adjudged to the pursuer 
for satisfying of the defunct’s debt bbetted, -notwithstanding of the alienation 
.thereof by the defender, seeing the defurtct died rfeft therein, and the defen- 
der has qualified no right in hjs pe'ijspn -there tp innde 

Act. Baird. Al’. Lurtutli Cleric, Hay. 

ifot bV. ®. .2, p. 26. Lurie, p. 252. 


1665. January it. Wallace against Wallace. 

William Wallace, only son -and :bairn, of the first marriage, procreated be- 
twixt William Wallace his father and his mother, pursues* Hugh Wallace, his 
brother of the second marriage, as executor confirmed to their father,, for em- 
ploying of 5000 merks, which their father received in tocher with his mother, 
and was obliged, by their'contract of marriage, to employ in favours of himself 
and his wife, and the heirs Or toairnsto be procreated betwixt them. Compears 
Margaret Kennedy the second wife, in whose favours the defunct is obliged to 
employ a sum of money, and to perform certain other obligements contained 
in her contract of marriage, and alleges '. That no process can be sustained at 
the pursuer’s instance, as baim, unless he were heir served ; and, in that case, 
.he would be obliged to fulfil the second contract of marriage, and be also liable 
to his father’s debt. Likeas, that clause conceived in the pursuer’s favours can 
be interpreted no other ways, than it would have been if his father had em- 
ployed the sum in his own time, conform to the destination thereof ; now, if 
he had employed the same, by infeftment or otherways, in favours of himself 
and wife, and the heirs or bairns of the marriage, he himself would have been 
.fiar, and the pursuer behoved to faave been served heir'of .the marriage thereto, 
and consequently liable ut supra. It was answered, That the obligement being 
conceived in favours of the heirs or bairns, it i« equivalent as if the word bairns 
had only been set down ; and it is conceived the word bairns is exegetic of 
the word heirs, arid imports no necessary part of a service or retour; for, if 
there had been more sons of the marriage than one, all of them would not 
have been heirs, and yet the obligement is in all their favours ; and there is a 
great difference betwixt a personal obligement in'these terms, and an employ- 
ment by an infeftment ; for, where there is an infeftment, there is areal right, 
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tAwhich-sonke musf be served heir in special for transmitting the tofeftmen£ 
in the heir’s person, either as heir of line, or heir of tailzie and provision 5 htit, 
in this case, there, is no necessity of a service or retour, being only a personal 
obligement in favours of the heir or bairn, which the heir or baim may pursue 
without a service. 

The Lords sustained the process at the instance of the bairn as bairn, reserv- 
ing consideration, in its own due place, how far the pursuer might be liable to 
creditors ; and, in ; the mean- time, found, that the relict should be preferred to 
the pursuer, as to the liferent of any thing provided to her in liferent, by con- 
tract of marriage, but not what she might claim of the moveables jure relict <t. 

Gilmour, No 126. p. 91. 


i682i November 28. 

Earl of Middleton against Sir James Stanfield. 

In the suspension pursued by the Earl of Middleton against Sir James Stan 
field, of a decreet recovered at Sir James’s instance against the' Earl, as law- 
fully charged to enter heir to his father^ the Earl having : alleged, That the 
time of the pronouncing of the decreet he was absent : reipublica causa , being 
Ambassador for the King to the Emperor, and that he produced now a renun- 
ciation y it was replied for Sir James, That he could not renounce ; because 
he had behaved as heir, by granting a factory to William CoOper, for uplifting 
the rents of his father’s estate the year 1674, and bygones preceding his father’s 
death; and that, accordingly, his factor had uplifted and counted with him,, 
and remitted several sums of money to him by bills; It was duplied for the 
Earl, That the factory produced, being dated in - December 1674,' his father 
having-deceased before Whitsunday that year,, it was only in general terms to 
uplift the rents of the defender’s estate in Scotland, and that the defender had 
an estate, properly belonging to himself, before his father’s- decease, viz. the 
lands of Graslie, to which the factory might be applicable : Likeas, the defen- 
der could not behave, as heir, by granting a factory for uplifting the rents of his 
father’s estate, whereto it was impossible he could have right, as heir of line, 
seeing his father, in his own time, did resign his whole estate in Scotland, ia 
favour of his second Lady in liferent, and. the children of the marriage in fee 
whereupon there was a public irtfieftment;. wherethrough the Lady had right to- 
the mails and duties, after her husband’s death : Likeas, he had a tack from 
the Lady, which did commence- from the deceased Earl’s death : And albeit 
the same was after the factory, yet seeing the factory before that tack could 
not be effectual, the granting thereof could not infer a behaviour as heir. — 
The Lords found that allegeance relevant for the Earl, that his father’s whole 
estate was' provided in favour of the Lady, and the heirs of that second mar- 
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riage, relevant agoinsfcithe passive titles ofbeh.ayiour as hdr, and aJlowed him 
to.renpunce. • I ' i ; 

Foi Die. v. 2. $. 26* F. Ealconer, No 33. p. 17. 

Harcarse reports this case. 

TftE Earl of Middleton, Lord Secretary, being pursued for his fathers debts, 
ms sc gerens pro hcerede, in so far as, ■ immediately after his father’s ;decease, he 
renewed a factory to William Couper, his father’s factor, foruplifting the rents 
pf his lands in Scotland, whom he counted with for .these rents of several year* 
preceding and subsequent to his father’s death, and got money remitted to 
him out of them by bills of exchange. 

Alleged for the defender. That the factory -eonnot infer a passive title, seeing 
it is not special as to any of his father’s lands, but general as to his own lands, 
.and the defender had a piece of land to which it was applicable ; 2 do, Esto, 
the factor had counted for and paid to him rents due before the father’s death, 
that could not import gestionem pro hcerede , seeing these fell under executry; 
nor yet vitious intromission, there being an executor confirmed before com- 
mencing of bis process; and any intromission with rents of years after the fa- 
ther’s decease, could as little infer behaviour as beir, because the fee of the 

lands was provided to the children of the second marriage, who were infeft 
therein ; so that the defender, as heir general, bad neither right thereto, nor 
could have animum adeundi. 

The Lords sustained- the defender’s several allegeances relevant to assoilzie 
from the passive titles. 

•Harcarse, (Aires Gestio, ifc.) No 36. p. 8. 

-#** Fountainhall also reports this case. 

Sir James Stamfield of Newmilns contra the Earl -of Middleton, now one of 
the Secretaries ; “ The Lords, upon Forret’s report, found it no passive title 
against Middleton to cause him pay his father’s debt, that be had granted a 
factory to William Couper, his father’s old chamberlain, to upFift the rents ; 
ind that two years after his father’s death he had counted with him and given 
him a discharge ; which they .found no gestion ; because he stood infeft in some 
lands before Sir James’s debt, and the factory was general, without conde- 
scending, and so might be applied to these lands; and that he had a right to 
intromit from his mother-in-law, who was liferentrix of the lands, and stood in- 
feft in L. 10,000 Sterling for the behoof of her children ; which was sufficient 
to palliate, cloak, and purge his intromissions, and make him only accountable 
to her.” 

Fountainhall, v. 1, p, 197. 
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*** This case is also reported by Sir Patrick Home. 

No 4* 

1682. December . — Sir James Stampfield having obtained a decreet against 
*the Earl of Middleton, as representing his father upon the passive titles, for 
payment of a debt assigned to him by Lindsay, merchant in Lon- 

don ; and the Earl having raised suspension and reduction, and being reponed 
against the decreet upon that ground, that he Was absent reipublicce causa the 
time of the obtaining of the decreet, he being then at Vienna as Ambassador 
from the King to the Emperor, and that he was content to renounce to be heir 
to his father, and gave in a renunciation ; — answered for the pursuer, That 
the Earl could not be free by granting of a renunciation, because he behaved 
himself as heir to his father, in so far as he did grant a factory in the year 
1674, immediately after his father’s decease, to William Couper, who was for- 
merly chamberlain to his father, for uplifting of the rents of the lands ; and-, 
accordingly, he counted with the factor for the rents of the lands, both for 
years preceding and after his father’s decease. Replied, That the granting of 
the factory could not infer a passive title, because it was only a general facto- 
ry for intromitting with rents of his lands, and annualrents of sums of money 
•due to him ; so that he having both lands and sums of money due to him in 
Scotland, beside those that belonged to his father, viz. the lands of Loresslie, 
acquired from the Earl of Strathmore, and several sums of money due by Sir 
James M'Donald to the Earl himself ; so that the factory can only be under- 
stood of the rents and annualrents of these lands, and sums of money, and not 
•of rents of lands or sums of money belonging to his father ; especially seeing 
all the lands in Scotland belonging to his father were liferented by his mother- 
in-law, and any intromissions he had with the rents of these lands, was by vir- 
tue of a tack from his mother-in-law, for which he paid her a considerable 
tack-duty; and albeit the factor did count to the Earl for the rents of the 
lands belonging to his father, yet that cannot infer the passive title of vitious 
intromission against him, because there was an executor confirmed, viz. the 
said William Couper, before the interning of this process, which is always re- 
levant to purge vitious intromission, seeing the Earl is countable to the execu- 
tor. Duplied, That, albeit the right 6f the lands of Loresslie be taken in the 
Earl’s name, yet it appears, by William Couper’s accounts, that there was a 
part of the price paid out of the rents of the lands that belonged to his father ; 
and it appears likewise, by the accounts^ that the factor sent several sums of 
money to the Earl, by bills of exchange, and the Earl did count yearly with 
the factor, and stated the balance that was due, even for the rents of these 
lands that belonged to his father, before he had the right to the tack from his 
mother-in-law. Triplied , That, albeit there was a part of these lands belong- 
ing to the Earl’s father employed for payment of the price of a pai t of the 
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No 4 * lands of LoressKe, seeing there was an executor confirmed ; and albeit theEarF 
received several sums Of money from the factor, upon bills of exchange, before 
he got the tack from his mother-in-law, yet thes'e sums can only be ascribed 
to the rents of the lands of Loresslie, and other sums- of money belonging to- 
the Earl himself, especially seeing the sums contained in these, bills, preceding; 
his right from his mother-in-law, do not exceed the rents of his own lands, 
and the annualrents of the sums of money that belong to himself, and the 
stating the accounts with the factor cannot infer a behaviour as heir, not only 
for the reasons above mentioned, but also for this reason, that, albeit there be- 
a balance stated as due to the Earl, yet he never received it; but it is yet resting 
so that behaviour as heir being majus animi quatn facti , it cannot be Under- 
stood that the Earl designed to behave as heir, seeing he has not reaped any 
advantage of any rents of the lands belonging to his father, but which he had 
right to from his mother-in law. — The Loros found, that the late EarFbeing 
denuded of his estate, in favour of his Lady, from whom this Earl hath a tack-, 
and that the factory, given to- William. Couper being general, it could not infer 
particular behaviour; and that the*vitious intromission- was taken off by the 
confirmation, of an executor, before the intenting of this cause.. 

Sir Pat. Home , MS. v. i. No igo. p. 43 j,. 




, SECT, m 

Intromission with die Predecessor’s Rents is a Behaviour. WEatr ' 
' understood to be the Predecessor’s Rents- 


i{>28. March 22. Farquhar against Campbelb. 

No $- 

Intromission by an apparent heir with the rents of a subject,- whereof his fa- 
ther died in possession* found not to infer behaviour, it being afterwards un- 
derstood, that the defunct had no- right to the subject, but a third party, to* 
Whom the apparent heir behoved to account for his intromissions ; and, there- 
fore, the creditors were not prejudged by the apparent heir’s intromission with 
a subject which did not belong to their debtor. 

Fol. Lie. v . 2. p. 27. Lurie. 

This case is No 152. p. 9022 ..voce Minor. 
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3662. yune 19. Isqbel Drummond against Jean Skeen* 

Summon? pursues Jean Skeen, *s- behaving herself as heir to her 
brother James Skeen, by uplifting the mails of the lands, wherein he died in- 
feft, to fulfil her contract of marriage with James. The defender alleged. Ab- 
solvitor ; because she uplifted those duties by virtue of her infeftiji£nt, being . 
served heir to John Skeen, son to James Skeen, the pursuer’s debtor, who was 
infeft, -not as heir to his father James, but as .heir to her goodsire. The pur- 
suer answered, Iq respect to the defender’s sasine, or to John Skeen’s, which 
were evidently null, seeing James Skeen was infeft, and so Jqhn could not 
pass over him to his goodsire ; and if any regard were had to such infeftment, 
it would open a door to all fraud, and abstracting of defunct’s creditor’s evi- 
denj:s. v 

The Lords found the defence relevant to purge this vitious passive title, see- 
ing the failzie was not in this defender, but in John Skeen, his brother’s son 
but prejudice to reduce as accords ; but ordained her to renounce to be heir t« 
James, that adjudications might be obtained. 

Stair, v. 1. p. i n. 


* 

3-663. February 21. Hary Hamilton against William Hamilton. No 7, 

N An apparent 

Hary Hamilton pursues his brother. William, as behaving himself as heir to thig ‘with™ he 
their father, John Hamilton, apothecary, to pay 6000 merks of provision by «nt» of land*, 
bond, and condescends that William intromitted with the rents of the lands qf been wadset 
Ulistsobe, whereymto his^ father had heritable right. .The defender answered, fanct^but* 
That his father was not infeft ; because he infeft the defender therein before whic *> were 
his death, reserving only his own liferent. The pursuer answered. That the Wm/Tnd hf 
infeftment was .under reversion, and was redeemed by the father, which order, hw° S de”h* 
though not declared, gave him the right to this land, and was more than equi- thou s h there 
valent to an heritable disposition, clad with possession, which would make the 
apparent heir’s intromitting infer behaving as heir, for the declarator non con - dem P ,ion * . 
slituit sed declarat jus constitutum. infer behavi- 

The Lords repelled the defence and duply, in respect of the condescen- aUc foSod' 15 
dence, and reply of the order used. > behaviour, 

2 dly, The defender alleged. Absolvitor ; because those lands were apprised ,ent heir *m-* 
from the defunct, and thereby he was denuded ; and so the defender could iTth renf* of 
not be heir therein, at least he could have nothing but the right of reversion, ^ nds »PP»sei 
which reacheth not to mails and duties. ’ f un ct, but of 

The Lords found, that, unless the defender had title, or tolerance from the gu'w*!^* 
appriser, the legal not being expired, but the debtor in possession, his heir in. e *P‘ red * 
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tromitting, behaved as heir, the apprising being but a security, of which the? 
appriser might make no use, or but in part,, as he pleased. 

Fol. Die. v. p. 27. Stair, v. 1. p. 185. 


1663. February 21. Stirling against Campbell. 

The same last point was found betwixt these parties, and also that the heir’s, 
intromission with the whole silyer-work, so comprehending the best of then!,, 
which is the heirship, was gestio pro harede.. 

Fol. Die. v. 2. p. %*J, Stair, v. 1. p. 1 85,. 


1667. January 1 6. Rbid against Salmond.. 

Reid pursues Barbara Salmond and James Telzifer, her husband, for a debt:; 
due by her father, as behaving herself as heir, by possessing a house wherein: 
her father died infeft, and- by setting another house of his to tenants. It was. 
answered, That James Telzifer was tenant in the_house possessed by him, be* 
fore the defunct's death, and might possess, per tacitam relocationem ; neither 
could he safely leave the house, till he had given it over to some having right. 

Which the Lords found relevant. 

‘idly, It was alleged, That the defunct had‘ disponed the same tenement to 
the defender’s son, his oye; which disposition, albeit it attained not infeftment,. 
yet it was 'a sufficient title for, mails and duties, and to continue possession, and; 
to purge the vitious title of behaving as heir. ' 

Which the Lords found also relevant./ 

Stair, v. 1. p. 427.. 


1671. July 11.. Maxwell against Maxwell.. 

Where the appriser was infeft and in possession, and the defunct not in pos- 
session, the apparent heir’s intromission with the rents was found not gestio pro 
harede. 

Fol. Die. v. 2. p. 27. Stair. 
This case is No 5a. p; 5306. voce Heir Apparent.. 
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1684. January . G1B6OH against Grant of Rothiesmains. 

Robert Gibson of Linkwood having pursued Grant of Roth iesmains' for pay- 
ment of a sum contained in his father's bond, as behaving himself as heir to his 
Father, by intromission with the mails and duties of the lands, wherein his fa- 
ther died infeft ; alleged for the defender, That he could not bfc liable upon 
that passive title, because his father was denuded by expired apprisings, long 
before his decease, and the defender countable to the comprise^ for any intro- 
mission he had with the rents. Answered, That the defender’s father having 
continued in the possession of the lands during his lifetime, notwithstanding of 
•the expired apprisings ; and he having continued his father’s possession; it must' 
infer a behaviour as heir against him, unless he had obtained a right or war- 
rant from the comprise ri to intromit before his intromission. The Lords re- 
pelled the defences, and found the defender’s intromission with the rents of 
%he lands, wherein his father died infeft and in possession, did infer a behavi- 
our as heir against him, unless he had intromitted by a warrant or right from 
She -coraprisers. 

■Fol. Die. v. i. p. 27. Sir Patrick Rome, MS. v. 1. No 549. 


SECT. III. 


Intromission with the Heirship Moveables 


T607. July 9* Granger against Granger. 

Granger pursues his brother Granger, as heir to his father, at the least as 
having behaved himself as heir to his father, by intromission with his heirship 
goods, to possess him in his tack, and to warr&nd him. It. was excepted. That 
their defunct father dying at the horn, his escheat was taken, and declarator 
obtained thereupon, and this defender obtained right from the donatar. It was 
replied , That, before the gift of escheat and declarator, this defender being 
apparent heir, had intromitted with the heirship. It was answered. That the 
goods being the donatar's gear by the rebellion, albeit he had intromitted, yet 
he was debtor to the donatar, and ao could not pertain to him as heir. There- 
fore, repelled the exception, in respect of the reply. 

Fol. Die » v. a. P- 28. Haddington , MS. No 13 95. 

Vol. xxrn. 53 s 
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1610. v March Baillie against Home.. 

A Man found to be heir to his father, by intromission with his table, stand- 
ing-bed, and almerie ; albeit he alleged, That they were in the house, whereof 
he was fiar, in hie fathers lifetime; because he should have entered to the pos» 
session by the Sheriff, with inventory of the gear, being therein to be made 
furthcoming to all parties having interest, seeing he intended not to be heir. 

Fol. Die. v. %. p. 27.. Haddington , MS. No. 1853,. 


r6i8. February 7; Fax. side against Napier.. 

In an action of reduction, ex captie inhibitions by Falside against Napier,. 
Lady Ogilvy, the Lords found, that in respect James Lord Ogilvy had imme- 
diately after his father’s decease purchased by deliverance of the Lords 

for taking, inventory of the hail goods and gear pertaining to his umquhile fa- 
ther, conform to the which, inventory was taken by the Sheriff; that therefore 
he could not be convened as- heir for intromitting with any of his heirship 
goods and gear pertaining to hirii ; and when it was duplied, that they offered 
them to prove^ that he meddled with certain' heirships not expressed in the in- 
ventory, the Lords found- that- could not be had, in respect of the inventory 
taken, et quia abfuit animus gerendi pro luerede. 

Fol. Die. v. 2. p. 28. Kerse MS. fol. 138.. 


1622, November 6:. L.Dundas against Hamilton. 

The deceased L. of Dundas obtained decreet against umquhile ; 

Hamilton of Peill, for spuilziation of teinds ; which, decreet being desired. to be 
transferred, at the instance of Sir James Dundas, executor to his father, ob- 
tainer of the sentence, against the oye of the said umquhile Hamilton, against 
whom the spuiizie was decerned, as heir by progress to him qualified in the 
following manner, viz. in so far as the pursuer offered to prove, that, the oye de- 
fender was heir to his umquhile father, which father was heir to his father, who 
was decerned in the spuiizie, at the least, he behaved himself as.heir to him, 
in so far as that after the decease of. his said- father, who was decerned, he had 
intromitted with his father’s heirship goods underwritten, in ipanner after qua- 
lified, viz. that by the space of four years, or thereby, after his father’s de- 
• cease, he had entered, and dwelt in the house of Peill of Livingston, pertaining 
to his father, where there being then within that house, his umquhile. fathers 
best' board and standing bed, with a brewing, cauldron, he used the same by 
eating at the board, lying in the bed, and brewing in the cauldron ; likeas, he 

r ~ r . ' 
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delivered a great pot, which was the best pot, to a flesher, fbr satisfaction No 15. 

of some flesh, furnished to himself, after the decease of his father; as 
also having sold the house and lands of the Peell to the Earl of Linlith- 
gow, he delivered, and freely gifted the said board and bed to the Earl of 
Linlithgow, which was a disposition and intromission sufficient of the law to 
make him heir to his father, and consequently to make the defender, his son, 
who is served heir to his father, heir also, by progress to the goodsire, his fa- 
ther having intromitted with and disponed upon the heirship goods foresaid, as 
said is. The Lords found not the foresaid qualification relevant, con- 
cerning the defender’s father’s using of the board, bed, and cauldron, to make 
the defender, or his father, heir to the goodsire ; and as to that part of the qua- 
lification anent the gifting of the said bed and board, and delivering the pot to 
the flesher, the Lords also found it not relevant te make him heir, except the 
pursuer would prove, that the same was gifted by writ, because the particulars 
foresaid, so intromitted with, and disponed, were but matters of small import- 
ance, and not of such consequence, whereby the defender should be found heir 
to his goodsire.. In which decision, the Lords were also moved by considera- 
tion, that the sentence desired to be transferred was recovered about 36 years 
‘ since, and that it was never executed against the goodsire, against whom it 
was recovered in his own time, nor against his son in his lifetime, but only 
now craved against the oye, who was not born the time of the sentence ; and 
sicklike, that the goodsire’s wife lived after the goodsire’s decease, and kept 
the possession of the alledged heirship goods four or five years after her hus- 
band’s decease, before ever the son intromitted. > 

Act. Alton tsf Olipbant. Alt. Burnet. Clerk, Gibson. ( 

Durie, p. 33. 

*** Spottiswood reports this case. 

1622. November 7. — A decreet of spuilzie being sought to be transferred 
against one as behaving himself as heir to his father by intromission with a 
cauldron, in so far as lie gifted the same after his decease ; it was found, That 
it could not be proved but by writ or oath of party, because it would bring 
upon the defender the profits of a spuilzie for many years. 

Spottiswood, (Ejection and Spoliation.) p. 87, 


1626. July 14. Johnston against Mason. 

No i$. 

Gilbert Johnston, and Mason, his spouse, convene Mason, as behaving him- Found in con* 
self as heir to his umquhile father by intromission with his heirship goods, to BaiUe *. Wllk 
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make payment of a sum of money promitled to them by bis father in’ tocher}, 
in the which cause, the defender alleged, that he could not be convened hoc 
nomine, as intromitter with the said heirship goods, to make him heir, because 
he being infeft by his umquhile father in a tenement of land, before the con- 
tract of marriage libelled, after the decease, of his father, he removed the relict 
and entered to the possession of that tenement, within the which, the said heir-- 
ship goods were then standing for the time; and which he could not cast out, , 
but suffered the same to remain in the house, where they are yet extant, to be- 
forthcoming to the pursuer, or any other having interest in the same; and ex- 
cept he had sold and disponed thereupon, or had made some other, use of them,, 
than by retaining of the same in the house, he cannot be therefore convened,, 
as thereby behaving himself to be heir. This, allegeanee was repelled, and; 
the retaining of the possession, of the said' goods, and using of the same, by 
eating on the boards, and lying on the beds, was found sufficient ; neither was. 
it found necessary, that the. pursuec-should reply upon the defender’s selling or. 
disponing of the heirship, seeing his retaining thereof, and using of the same, 
as said is, was found, enough ; for if he had pleased to.evite the danger of being 
heir, he had his ordinary remeed to have meaned himself to the Lords, and to 
have obtained- a warrant to make inventory of the good* within the dwelling- 
house foresaid, before he had entered thereto, to have been forthcoming to all 
parties; which not being, done, he has prejudged himself, especially seeing it 
was offered to be proved by the pursuer, that there are two years past since-his 
father’s decease, during, the which whole, space, he has retained the possession; 
of the said goods. 

- Clerk, . Gt&fon. . 

Fol. Die. v. 2, p. 27, Durie, p. 218-. 


1626. July I4i Smith against Gray.. 

Thomas Smith pursues John Gray as intromitter with his umquh'ile father’3 
goods and gear, to make payment to him of a sum addebted to him by his 
said umquhile father. In. the which action, this exception was found relevant 
to assoilzie the defender, in so far as he was convened as intromitter, viz. that 
the defender alleged; that he himself was executor confirmed to his umquhile 
father, and so had benejicium inventarii, and could not be further convened as 
intromitter ; likeas, he was confirmed executor, as a creditor of his father’s; for 
he being cautioner for him to sundry persons, he had paid to them their debts, 
wherein he was cautioner for his father, and had taken assignation from them, 
to their bonds, and for relief of his cautionry he was confirmed executor.— 
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Which exception was found relevant, albeit the pursuer replied, that the con- No vfc 
firmation was done post lianc litem ceptam, and after he was summoned, and af- 
ter the da y of compearance therein, and also that he had intromitted with his 
father’s goods before the confirmation ; which preceding intromission could 
not be purged by the subsequent confirmation, to exclude the action which 
arose to the creditor thereby before that confirmation, and he was in mala fide 
to do the same in prejudice of this creditor.. Which reply was repelled, and 
die exception sustained, seeing the confirmation, albeit after the interning of 
the cause, was within less than a year after the defunct’s decease. 

The same was fouqd before in this- same session betwixt the relict of Robert 
Dawling and James Hume, where the Lords found no process against James 
Hume as intromitfer, the bairns of the defunct being confirmed executors to 
him within year and day, albeit after the interning of the cause. 

Act. ■ ' - . Alt. Moiuat. 

, Durie, p; 2i6.- 


1627. July 1 7. Fraser against L. Monimusx. 

John Fraser having convened the Laird of Monimusk for payment' to him. 
of a debt of his father’s, unto whom he was heir; at least had behaved himself 
as . heir, by intromitting such sundry heirship goods and gear, viz. a silver bason 
and laver, napery, &c. ; excepttd, That what intromission he had, was by vir- 
tue that he was curator to his eldest brother, who was idiot and heir to his 
father, which intromission was necessary.- Replied , That since his brother’s 
decease, he had used these goods.' Albeit some were moved, because the be- 
ginning of his possession was not vitious, yet- it was found in using them he 
had behaved himself as heir. - 

Spottiswood, (Heir and Heirships.) p. 136. - 


No 


*** Dime reports this case,- 


In an action at the instance of one Fraser against the L. of Monimusk, for " 
payment of 500 merks contained in his umquhile father’s bond, for the which 
the defender was convened as behaving himself as heir to his umquhile bro- 
ther, which brother was served heir to their father, who was debtor by intro- 
mission with his brother’s heirship goods, and the pursuer having specially 
condescended upon the quantity of the goods so intromitted with by the de- 
fender, and upon the manner of his intromission and quality of the deeds done ] 

by him. to make him heir thereby, viz. that he, after the defunct’s decease, re- 
tained the possession of the best bason, and silver spoons, and timber-beds and 
boards, which, after his said brother’s decease, who died five years since, all 
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’No 1 8. this time since he hath used in his house at ordinary times of eating,'as he 
would have used if the same had been properly his own ; and the defender 
alleging that that qualification of using was not enough, except that he could 
allege that he had disponed upon these particulars, -seeing they were riot the 
worse of that manner of using condescended on, specially seeing the first time 
•of the defender’s intromission ought to be respected, at which time his brother, 
to whom he is convened as heir, was then living, who being declared idiot, and 
he served tutor to him, his intromission then as tutor, albert he retairied the pos- 
session since his decease, being of such goods which he -could not cast ojut of 
■his house, and so in effect the intromission was necessary, and the same not 
being deteriorate, and which he offered to make forthcoming as good as they 
were the time of the defunct’s decease, therefore he could not thereby be 
found to be heir : Th® Lords repelled the exception, aad found the using 
of the foresaid particulars at table, viz. the bason and spoons, washing therein, 
and supping and eating with the spoons, and eating upon the board, and lying 
in the bed to be a sufficient qualification being proved, to make the defender 
heir, notwithstanding of the offer to make the same forthcoming as good as 
they were ; and that albeit the first time of his intromission was as tutor as 
said is, which was repelled by the Lords, arid the foresaid qualification of using 
. • and retaining of the possession so long after the defunct’s decease was sustain- 

ed, seeing during that time the defender, if he had intended to have been 
freed of the danger of being heir, ought to have meaned himself to the Lords, 
and craved inventory to have been made of the goods, 8tc. as use is in such 
cases, which not being done, he hath prejudged himself. Yet I. C. Cujuscunque 
ret et negotii initium inspiciendutn et causa , non finis. 

.Act. Baird. Alt. Lermonth. 'Clerk, Gibson. 

Durie, p. 256. 

*%* Kerse reports this case. 

Found, That the retention of heirship goods by Monimusk which he con- 
cealed while after his father’s death as tutor to Duncan Forbes, his eldest bro- 
ther, and heir to his father, who w r as served idiot; induced behaving as heir 
to Duncan, his brother, to whom he was apparent heir, and that ex hoc solo be- 
cause he used the heirship goods after his brother’s decease. 

Kerse , MS. fol. 139. 

This case is also reported by Auchinleck. 

The Laird of Monimusk being pursued by one Fraser, as heir to his brother 
Duncan, who was heir to their father, who was obliged by his bond to the pur- 
suer for a certain sum of money, at least as behaving himself as heir to his 
brother Duncan by intromission with certain heirship goods and gear pertain- 
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ing to the said, Dhncan, and using the said heirship goods after his brother’s 
decease ; to which it was answered, That the said Duncan being idiot, and 
the defender his tutor, his intromission was necessary, and he offered to make 
the goods forthcoming. The Lords found the libel relevant, and repelled the 
exception, in respect the defender made use of the heirship gear after his bro- 
ther’s decease, to whom he was appointed heir. 

Auchinleck, MS. p. t. 



v6 29. February 14. Steven against Paterson. - 

; ' 

One Paterson being convened as heir to his father John Paterson, by intro- 
mission with his heirship goods, for payment of a debt of 1000 merks owing 
by his- father, and the defender purging, his intromission by warrant of the 
Lords granted to the defender, . and directed to the Bailies of Edinburgh, to 
make, inventory of the goods being in his father’s, heuse; according whereunto 
inventory was made ; the goods contained in th& which inventory are extant to 
be. made forthcoming ; wherefore he alleged, That he could not thereby be 
convened as he ; and the 1 pursuer replying , That by and attour the goods- 
contained in the inventory, ,the defender had intromitted with his father’s bible, 
a musket, a sword, a stand of curtains, and two pilk>w6, whioh were the best 
his father had, and which were heirship* which the defender had used, and were 
not contained in the inventory these: particulars, and this manner of intro- 
mission,. albeit both the particulars were few and little worth, and also that the 
defender’s intromission was only qualified in using of them, and not in dispon- 
ing of them or making any advantageous use or benefit thereof, was sustained^ 
to make him heir and subject to pay the debt of iaoo merks. 

Act.——.- Alt. Alton. Clerk, 

- * 2 W. Die; Vi 2. p. 28. Durie, p. 42 6. . 

*** This case is also reported by Auchinleck : 

Feb. 14. Id Marvk-iS)— •A n'DREw Steven pursues William Paterson as heir to 1 
his father, at least successor , titulo, lucrativo, at least intromitter with certain 
heirship goods' and gear for payment of 1000 merks j but by the defender it is 
answered to that part of the alternative concerning heirship goods and gear, 
that after his father’s decease, he obtained a warrant of the Lords to a Bailie 
and a clerk to take up inventory of the gear within- the house, which he is con_ 
tent to make forthcoming. It Was replied by the pursuer, That he offers him 
to prdW that he intromitted with other particulars condescended upon by and 
attour the gear contained.in the inventory, viz. the best of each sort, and used 


No i *,; 


No 19*. 
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the same as the other goods, which mast infer that he behaved himself as heir. 
The Lords repelled the exception in respect of the reply, 14th February 1629. 
And the same being again disputed the 13th of March 1629, was sustained 
again, but agreed by submission. 

Auchinleek, MS. p. *. . 



1629. July 2 . Cunninghame against Moutray. - 

The defender being convened to pay his predecessor’s debt, as heir to him v 
by intromission with his heirship goods after his decease ; it was found that 
that intromission could not make him liable to pay the debt as heir, and that 
he could not be reputed heir thereby ; because, at the time of the defunct’s 
decease, at which time it is libelled that the defender intromitted, the defunct 
had then living, after his decease, a full sister-german, who only might be heir, 
and not this defender, who was but half-brother to the defunct ; so that his in- 
tromission could not be as heir, seeing he could not then have been heir ; nei- 
ther was it respected what the pursuer answered, that seeing that srister-germaA 
died without any to represent her, and that she was never heir served, and that 
there is none now nearer to the defunct than the defender, bis continuing in 
the possession of these goods, which were heirship in law to the defunct,, must 
now make him liable hoc nomine as heir, seeing there is no other that can be 
heir. This was repelled and the allegeance sustained, but the process was sus- 
tained against him to make • such goods as shall he proved to be intromitted 
with by him forthcoming to the pursuer in ipm eorporibut, and no further tor 
1s>e liable, 

\ 

Act. Cunningham & Ruittl. Alt. — — • 'Cleric, Hay. 

Fol. Die. v. 2. p. a 8. Durie , p. 454™ 


1630. January 15. ' -Cleghorn against Fairlie. 

Cleghorn, as assignee to a bond of L. 100 made to Katharine Snowier by 
umquhile James Fairlie, pursues the daughter of the elder brother of the said 
umquhile James Fairlie, as heir of conquest, and <-■< .. »; ■ ■■■- Maxwell her spouse 
for his interest, and William Fairlie younger brother to the said umquhile 
James, as heir of line, for registration of the said bond ; and the younger bro- 
ther, heir of line, offering to renounce, the heir of conquest alleging that he 
could not be heard to renounce, because he had intromitted with the heirship 
goods of the defunct, standing in the house where he died, and remained still 
in possession of the house, and had lain in his bed and bed-cloaths which were 
standing in the said house ; likeas, he meddled with a macer which was in th* 
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defunct’s possession, and drank therein- and used it at his pleasure, and did 
wear his green silk shanks 4 this allegeance was sustained to make him heir, and 
that he could not renounce, albeit he alleged that such intromission was no in- 
tromission which could burden him, the bed and macer being yet undisponed 
upon by him, and that the same pertained not to the defunct, but pertained to 
their mother, who gave her umquhile son the use thereof ; and after his decease 
she meddled with the same, her said umquhile son remaining in a chamber 
within that same turnpike where the mother dwelt, pertaining to her, and 
where he was entertained and supplied by her ; likeas her name was engraved 
upon the macer and she intromitted with the same ; notwithstanding all which, 
the allegeance was sustained to make him heir, specially seeing that he dwel- 
ling in an house of his own when the brother died, he, after his decease, left 

fete own hnnsft and entered and dwelt in that house where his brother died, 
which was sustained, albeit he ulicgca u jon? hy bis mother's war- 
rant. to whom that house where his brother died pertained, and where-she re- 
ceived him ; but it was alleged , that this heir of line, after his brother's de- 
cease, locked the door of the- house and kept the keys thereof, and suffered 
none to enter while he entered himself. 

Act. Cunningham. Alt. Her net. Clerk, Scot. 

Fol. Die. v. 2. p. 27. Durie, p. 4*1, 


1636. January 2 j. Straiton against Chirnside. 

Where the predecessor had died at the horn, his escheat gifted and declared, the 
apparent heir’s intromission, after the declarator, with moveables that were in the 
defunct’s possession, did not infer behaviour ; because it was not intromitting 
with his predecessor’s goods, but with what belonged to the donatar, and which 
intromission, therefore, could be of no prejudice to the predecessor’s creditors. 

Fol. Die. v. 2. p. 28. Durie. 

This case is No 17. p. 5395 > voce Heirship Moveables. 


1663. February 21. Stirling against Campbell. 

An heir’s intromission with the whole silver work, is a behaviour as heir, 
since therein is comprehended the best of the kind which is the heirship. 

Fol. Die . v. 2. p. 27. Stair. 

This case is No 8. p. 9656. 

Vol. XXIII. 53 T 
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1663. February 26. 

James Cuthbert of Dragacres against RoBEnt Monro of Foulis. 

The said James pursues the said Robert Monro, as heir to his predecessor the 
Laird of Foulis, for payment of a debt due by him, and insists against him as 
"behaving himself as heir by intromission with the moveable heirship. The de- 
fender alleged absolvitor, because it was not condescended that the defunct was 
a person who could have an heir as to heirship moveables, as being pre- 
late, baron, or burgess ; and, if the lands of Foulis be condescended on, it is 
offered to be proved, that he was denuded by apprising before his death, to 
which apprising he had right before he was apparent heir, being tutor to ano- ' 
ther who was apparent heir fqr the time : and therefor*. *1— ««« uyiuier 

behaved himself as heir by intromission with the moveable heirship, nor the rents 
of the defunct’s lands. 2 do, The defender died rebel and his escheat gifted 
and declared, and so nihil babuit in se bonis, and could have no moveable heir- 
ship. It is answered for the pursuer, to the first, Non relevat, that the lands 
were apprised from the defunct, unless the legal had been expired, yet semel 
baro semper biaro . '3 tio, The pursuer having taken fight to the apprising while 
he was tutor ipso facto , it accresced to the pupil and thereby, was extinct, and 
cannot defend his intromissions. 4 to, It was for a small sum and satisfied by 
intromission of a year or two, so that the continuance of the apparent heir in 
the possession after he was satisfied is gestio. yto,- The gift and declarator if it 
was done during the. rebel’s life, it was simulate retenta posse ss)one, and so 
null. > 

The Lords found the apprising not to purge the intromission unless the legal 
had been expired, in moveable, and his apparent heir might behave himself as 
heir by intromission with the rents of the apprised lands ; but if the legal was 
» expired, they found it sufficient, and that semel baro semper baro is only to be 
■ understood presumptive , nisi contrarium probet ur ; as also they found the defen- 
der his taking right to the apprising, while being tutor, or continuing in pos- 
session after satisfaction thereof by intromission, not to infer the passive title 
and that the gift and declarator- did take away the heirship moveable, unless 
it were offered to be proved simul or retenta possession during the rebel’s life- 
time. See Presumption. 

’ ' Fol, Die. v. 2. p. 28. Stair, v. 1. p. 188. 

A similar decision was pronounced, 22d December 1674, Seaton against 
• Seaton, No 21. p. 5397, voce Heirship Moveables. 
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166-3. June 10. 

Sir William Gordon of Lesmore against Mr James Leith. 

Sir William Gordon of Lesmore pursues Mr James Leith of New Lesly, as 
representing his father o*r all the passive titles, and condescended that he be- 
haved himself as heir, by meddling with his father’s heirship moveables, and 
with the mails apd duties of his father’s lands of New Lesly and Syde. The 
defender answered to the first. That his father could have no heirship move- 
ables, because he died rebel and so his hail goods belonged to the King as es- 
cheat ; idly , If need be, he offers him to prove that he died not only rebel, but ' 
his escheat was gifted; and so as a confirmation takes away vitious intromission 
with moveables, so the gift with the escheat must purge vitious intromission with 
heirship, being before interning of this cause ; 3 dly. He offers him to prove 
that the heirship moveable' was confirmed promiscuously with the rest of the 
moveables, and that the defender had right from the executor ; which confir- 
mation, though it could not be effectual to carry the heirship, yet it was a co- 
lourable title to show that the defender had not animus miscendi, but that 
he meddled by a singular title, and neither formerly drew an heirship nor med- 
dled therewith, as heir apparent. The pursuer answered to the first, That it 
was not relevant "that he was rebel, nor that his escheat, unless it had been 
gifted before his intromission as well as ' before intenting of the cause, and that 
the defender had right from the donatar. To the second , it was answered by 
the pursuer, That ’the promiscuous confirmation was not sufficient, because 
he offered him t<T prove, the defender confirmed his own servant to his own be- 
hoof. 

The Lords found that the defender’s father dying rebel was not sufficient,, 
unless it had been gifted and declared before intromission ; and they found the 
reply relevant, that the promiscuous confirmation was to the defender’s be- 
hoof. • 

As to the second member of the condescendence, the defender alleged. That 
albeit his father was infeft, yet his infeftment was only base, not clad with pos- 
session ; and that the defender’s title was by another party possessing and pub- 
licly infeft before his father’s death. 

Which the Lords found relevant. 

Fol. Die. v. 4. p. 1%. Stair, v. i. p, 190#. 
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SECT.' iv. 

Intromitting with the Predecessor’s Writs and Evidents. 

1628, July 8. ' Dunbar, against Leslie. 

Bare intromission with evidents, no other deed being done thereon, was not 
sustained to the efStct of behaviour. See No 28. p. 9670. 

Fol. Die. v. 2. p. 1 6. Durie. - 

This case is No 1 5. p. 539*. voce Heirship Moveables. 


1670. June 28. Eleis of Southside against Charles Carse. 

Richard Carse of Fordell, during his minority, granted a bond to his sister 
Anna Carse in liferent, and Katharine Eleis her daughter in fee, for the sum 
of 4000 merks; which being assigned to James Eleis of Southside, he did pur- 
sue Charles Carse as heir to Dr Carse his father, who was heir, at least behaved 
himself as heir to the said Richard, granter of the bond, in So far as the de- 
fender’s father, Dr Carse, being apparent heir-male to the said Richard, did 
revoke all deeds done by him during his minority, which revocation was regis- 
tered in the Sheriff-court books ; as likewise, did intromit with the charter- 
chest of the whole writs and evidents belonging to the said Richard of the estate 
of Fordell, whereof he granted a. receipt, and did keep the same for the space 
of two years until he died. It was alleged by the defender, That albeit he was 
heir to his father Dr Carse, yet the passive titles libelled were mot relevant to 
•make his father represent Richard Carse of Fordell his nephew ; 1 mo, Because 
his father’s being only apparent heir-male by revocation of his- nephew’s deeds, 
who was minor when he granted this bond, did not behave himself as heir, un- 
less he had served himself heir .and intented reduction thereon, which he .never 
did ; 2 do, His intromission with the charter-chest could not infer gestionem pro 
bcerede, because there being an heir of line who had tutors, and the Doctor being- 
apparent heir- male, any intromission he had with the charter-chest, was upon 
an agreement and receipt bearing an obligement to make forthcoming to any 
who should have best right, which being- granted intra annum deliberandi, and 
■that he might advise that the lands wete provided to the heirs-male,- could not 
infer gestionem pro harede to make him liable to the whole debt, seeing he 
never made .any use of the said writs, nor did serve himself heir, nor ever had 
any benefit of the estate. The Lords did sustain the first defence, and found 
that a naked revocation, whereupon nothing followed, did riot infer a behayi- 
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:our, albeit there were a brieve raised to serve heir, seeing it was never served No 
nor retoured, which deeds were mera voluntatis ted non actus legitimi ; but 
they repelled the second, and sustained the Doctor’s intromission with the 
charter-chest to be a behaviour as heir, seeing it was not done upon an inven- 
tory, and that he had never offered to deliver the same by the space of two 
yqars ; which interlocutor seems very hard, seeing his intromission could not be 
.called vitiaus, being upon . an agreement with the tutors of the heirs of line, 

.and the receipt bearing a bond to make forthcoming, and that he never made 
benefit of the estate. 

Fol. Die . v. i.p. 28. Gos/ord, MS. No 284* p. 

Stair reports this case : 


Mr Richard Carsse of Fordel, having granted a bond of 4000 merks, to 
his sister in liferent, and after her decease to her daughter, she assigns the same 
to James Eleis her brother, who now pursues Charles Carsse as heir to Dr Carsse, 
who behaved himself as' heir to Mr Richard Carsse the debtor, in so far as he 
intromitted with the charter chest, and gave a receipt thereof to Arniston, bear- 
ing, that he as heir to Mr Richard Carsse, had received his charter-chest, and 
all the writs and evidences belonging to the house of Fordel, which charter- 
chest he kept two years, and died, it being in his possession ; likeas, he raised 
brieves to serve himself heir, and subscribed a revocation of all deeds done by 
Mr Richard in his minority, which is registrate ; the defender alleged, the 
condescendences are no ways relevant, for as to the charter chest, as he might 
have pursued Arniston to produce it for inspection ad deliberandum, so he might 
receive it from Arniston voluntarily for that same effect, which cannot import 
behaviour, unless he had made use of some of the writs .belonging to him as 
heir ; and this being an odious universal passive title, any probable excuse ought 
to liberate, especially this Doctor, who was a Doctor of Divinity, residing in 
England, and ignorant of the law of Scotland, and who never enjoyed the 
least benefit of Mr Richard’s estate, and the defender was content to restore 
the charter- chest re integra , and to instruct by the oaths of the friends consen- 
ters, in bis discharge, that there was nothing wanting, but it was in the same 
case he received it; as for the taking out of brieves, albeit it signified the 
Doctor’s purpose to have been heir, yet behaviour must include an act of im- 
mixtion, or medling with the heritage, and animus adeundi, as having no other 
title or intent, but as heir; and as for the- revocation, it is a null act, operative 
of nothing, but for reduction which was not interned, and is no meddling with 
the heritage. The pursuer answerjd. That there could be no more palpable 
and unquestionable immixtion, than by the receipt of the defuncts whole writs 
and evidences, and that without so much as making an inventory thereof, to 
have been subscribed by the haver of the charter-chest and him; neither has he 
qualified his receipt, so as that he might deliberate, but bears him an apparent 
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No 27. . heir, to have received the same simply., likeas hedetdined the same two years ; 

and as to his ignorance, ignorantia juris neminem exctisat, and the pursuer is in 
this also favourable, that this bond is. a provision granted to Mr Richard’s sister* 
and heir of line, and the Doctor, and this defender was but heir of tailzie of 
a further degree. 

The Lords foupd the condescendence relevant conform to'the receipt of the 
tenor fores aid, and the retention of the charter-chest without inventory so long ; 
whereas it was moved amongst the. Lords, that they had often times refused 
vitious intromission against any representing the intromitter, unless sentence or 
pursuit had been against the intromitters in their own life, whether that should be 
extended to behaviour as heir, where there was no pursuit against the behaviour in 
his own life; but the behaviourjjeing so considerable and universal, with all the 
evidents without inventory, it did not take with the Lords, neither did the 
party plead it; but the Lords did not find that the taking out of brieves, or the 
revocation imported behaviour. 

Stair, v. i.p. 686. 


No 28. 

The reverse 
of No 26 . 
p . 966 S . 


1682. February 16. 

Laird of Coxtoun against Adam Duff of Drummore.* 

The tutors of an apparent heir (whose predecessor died after expiring of the 
legal of an apprising against him) having intromitted with the charter-chest 
and Writs, and received from the pupil after his majority a discharge of all 
tlieir actings and intromissions ; and be having continued in possession of these 
writs after he was major, he was pursued ex eo capite, as passive liable for his 
predecessor’s debt. • 

Alleged for the defender; He could not be liable, because the writs being ap- 
prised before the defunct died, they belonged not to him but to the appriser ; 
and the defender meddled with them only custodies causa, without disposing of 
any of them ; and the discharge to the tutors was general, making no mention 
of papers. ' • 

Answered for the pursuer ; If apparent heirs were allowed to put their hands 
amongst the defunct’s writs, they might endanger the diligence of creditors, by 
abstracting and destroying evidents ; and it is now a matter of three years since 
the defunct’s decease. 

The Lords sustained the said discharge, and continuation of possession of. 
the writs, as a- passive title against the defender; although formerly July 8th; 
1628, Dunbar contra Leslie, No 26. p. 9668. ; it was otherwise decided. 

Fol. Die. v. 2.. p. 29. Harcarse, (Passive Titles.) No 29. p. 7.. 
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1664. November — . Trotter of Mortonhall against Ec?hin Scott 

An apparent heir’s giving back a disposition of lands that his predecessor had 
got without paying the price, and taking a new one, found to be gestio, and to 
njake the apparent heiruniversally liable for his predecessor’s debt. 

■ Fol. Die. v., 2 .p. 29. Harcarse , (Passive Title.) No 48. p. u. 


*** Sir P. Home reports this case : 


Hary Trotter of Mortonhall, and Sir Laurence Scott, being bound can- 

. . • . 1 n Jn-nnnf "KIT- AU V o««l— C r «tvio wuutl AUVUUtUC, to J)ir 

tioners conrupctlv tor the fJprMQLMrM.v r ■ , „ 

Archibald Primrose late register, for the sum pf 10,000 merks, and Mortonhall 
having paid the hail sum ; he pursues Euphin Scott, as representing Sir Lau- 
rence her father upon the -passive titles, for payment of the half of the suni 
and bygone annualrents ; and she having alleged upon a disposition granted to 
her by her father, of the lands of. Eymouth, to purge the passive title, and 
Mortonhall having reduced the disposition ex capite 'inhibitionis ; and thereaf- 
ter having insisted against the said Eupin Scott, as behaving herself as heir to 
her father, by intromitting with the rents of the lands, after the disposition was 
reduced ; — alleged , That she could not be liable as behaving as heir, because 
she intromitted by virtue of a wadset of the lands, granted by the Laird of 
Wedderburn to Mr Patrick Home Minister at Hatton, for the sum of 5000 
merks, which was disponed to Linthill, from Whom the defender had acquired 
right. Answered, That the defender acquiring right to that wadset, could not 
liberate her from that passive title of behaving as heir, because Sir Laurence 
her father did acquire right to that wadset in his own time, and after his de- 
cease, the defender having colluded with Linthill, she gave back her father's 
right, and took a new right of the wadset from Linthill, in -her own person, 
whicti was done of design to possess the lands by virtue of that right, and de- 
fraud her father’s creditors. Replied for the defender, That albeit, the right of 
wadset had been disponed to her father, yet she might lawfully give it back, 
and take a new right in her own person, because the price was not paid, but only 
her father gave bond for the same, and she having paid the price with her own 
money, which her father should have given for that right, she might justly give 
back her father’s right, and take a new right to the wadset, in her own person. 
DupUed, That the pursuer’s title as behaving as heir, being the intromitting 
with the rents pf the lands, and others belonging to the predecessor; and see- 
ing this right of wadset was disponed to the defender’s father, whether the price 
was paid to him for the same, or not, it does not alter the case, but the intro- 
mission with the rents of the lands that were disponed to her father, must infer the 
passive. title against her, and she was in mala fide to give back her father’s 
right, and take a new right in her own person; for if that were allowed, it were 
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No 29. easy for apparent heirs to defraud all the predecessor's creditors, by giving back. 

or abstracting of the rights of the lands, and taking new rights from the au- 
thors; and seeing the law has made the intromitting with the father’s charter- 
chest, rights of lands, or other papers, and things of very little moment, that be- 
' longed to the predecessor, to infer a behaviour as heir; much more ought the 
giving back a right of lands granted to the predecessor, and taking new rights 
in the apparent heirs own name, infer a behaviour; seeing in that case there is 
not only an intromitting with the rights of the predecessor’s estate, but there is 
dolus and fraud in giving back these rights in the apparent heirs own person, 
of purpose to defraud the predecessor’s creditors; and seeing the least intromis- 
sion in law without a lawful title, will infer a behaviour; much more ought such 
a deed which is both intromission anu nauu, ana «.».«» ovn.«a»» »«-- t 0 _p 

the price, that her father should have given for that right, with her own mo- 
ney, will not liberate her from the passive title, because the lands were her fa- 
ther’s, albeit the price was not paid. And if any man should buy a barony of 
land, and give bond for the price, if his apparent heir should intromit with the 
rents of the lands, he would be liable as behaving as heir, albeit he paid the price 
of the lands, after his predecessor’s decease. The Lords repelled the defence 
proponed for the defender, bearing, that her intromission was by virtue of a 
right acquired by her from Linthill ; in respect of the reply proponed for the 
pursuer, bearing, there being a right formerly granted by Linthill in favour of 
rhe defender’s father, the defender gave back that right of wadset to Linthill, 
and took a new right from him in her own name, which they admitted to the 
pursuer’s probation. 

Sir P. Home, MS. v. 2. p. 629. 


No 30. 


1687. January 26. 

John Jolly Merchant in Edinburgh against The Viscount of Kenmure. 

The debate, John Jolly merchant in Edinburgh, against the Viscount of 
Kenmure, on the passive titles, was advised ; and the Lords found it a passive 
title, that he had given back a tack of teinds which was for years to run, and 
had taken a new one in his own name. See the like found before in Stair’s In- 
stitutes, B. 3. T. 7. But they found the Viscount’s allegeance relevant to 
purge this passive title, that he bruiked by an expired comprising, providing 
always that the comprising expressly mentioned and contained tacks of teinds ; 
which was thought too favourable for apparent heirs. 

Fbl. Die. v. 2. p. 29. Fountainhall, v. !. />. 443. 
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*** Hircarse reports this case : 

No 30. 

1686. — March — . Mr Lord Kemnure being pursued as representing Lord Ro- 

bert, upon this passive title, that he, the defunct's heir-male, had intromitted 
with teinds, whereof his predecessor had died in the possession by virtue of 
tacks yet unexpired; . , 

Answered ; The procuring a tack from the bishop, and paying a grassum to • 
him by the defender, (who was not master of the charter-chest that was seques- 
tered,) being error facti invincibilit, ought not to make a passive title. 

Replied ; An apparent heir cannot pass by the predecessor’s rights, and* ac- 
quire new rights of the same subject ; and the defender’s predecessor’s right to 
/ the teinds uplifted, was notour in the country. 

The Lords sustained the passive title ; but thereafter stop till November. 

1687. — February — . In the foresaid cause at thr instance of Jolly contra the 
Lord of Kenmure, mentioned supra, March 1686 ; it was farther alleged for 
the defender, That the tack of teinds was apprised, and the legal expired be- 
fore Lord Robert’s death. 2 do, The defender offered to prove, that he had a 
factory from the appriser, in case the legal were not expired; which?" allege - 
ances the Lords found relevant separatim ; and it was not pleaded by the pur* 
suer, that Lord Robert died in possession of the teinds, though the legal ex- 
pired. 

Harcarse , (Heirs.) No 64. id 67. p. 12. 


1698. January at. ' » 

Earl of Airly and Urqohart Against Sir William Sharv. 

The Lords advised the cause pursued by the Earl of Airly and Urquhart 
of Knoddeith, his trustee, against Sir William Sharp of Scotscraig, as repre- 
senting his uncle, Sir William Sharp of Stonyhill, on the passive titles, for pay- 
ment of 9000 merks, contained in his ticket and obligement. And Sir Wil- 
liam having deponed, he denied any intromission With the charter-chest, or 
writs of his uncle’s lands ; but acknowledged, his uncle, five days before his 
decease, _ gave Sir James Gockburn the key of his closet (where some of his 
writs lay) to deliver to him, who was then absent ; and having received the 
same after his uncle’s death, he opened the closet, and went in with Cockbum 
and Sir Thomas Moncrieff, and afterwards he entered several times alone, but 
meddled with no papers, save what were his own by the assignation his uncle 
had made to him of all his personal estate. From this oath it was argued for 
Airly, That it was sufficient to prove behaviour as heir, which was inferred not 
Vol. XXIIL 53 U 


No 31. 

Intromission 
with the de- 
funct's writs 
being referred 
to the appa- 
rent heir's 
oath, he de- 
poned he in- 
tromitted 
With no write 
but whet were 
his own, in 
consequence 
of »n assigna- 
tion made to 
him by the 
defunct of his 
personal es- 
tate ; this w U 
found not to 


Digitized by 


Google 



PASSIVE TfTU?. 


XteftX * 


No 31. 

infer behavi- 
our, though, 
in "hu oitff, he 
owned his ca- 
tering the 
closet where 
the defunct's 
writs lay, 
without either 
the presence 
or the war- 
rant of a 
judge. 



9674 


only from intromission with the rents of their predecessor’s lands, but likewise 
with his writs, with which no apparent heir should meddle brevi mam at his 
own hand, without the presence and authority of a Judge, and making of an 
inventory. Alleged for Sir William Sharp, That gestio pro harede is only in- 
ferred by meddling with a charter-chest, and the writs and evident s of the de- 
funct’s lands ; but her? it was only the entering into a closet, and touching no 
papers relating to heritage, by which gestio pro barede is inferred, but only 
the writs of his personal estate, whcreunto he had right; a do, Meddling with 
the writs of a moveable fortune is not gestio , but vitious. intromission, which in 
law is purgeable by any titular coloratus. But Sir William had more ; for he 
had a legal and valid disposition from his uncle to his whole personal estate, 
which was a sufficient warrant for his intromission, and must purge the passive 
title ; 3 tio, You having no other probation but by my oath, you cannot divide 
it, but must take it complexly ; and I have deponed I took out no papers but 
what l had right to by assignation from my uo'cle. Answered, Whereas it is 
denied, that he meddled with the charter-chest, this is lis de nomiftc, and a 
playing on the ambiguity of the word ; for many have no charter-chest, pro- 
perly so called. But it is all one, if. the apparent heir qontreetate the defunct’s 
papers, whether they be in trunks or cabinets, or in a closet and study, or in 
shelfs, or lying on a table in a Ipck-fast room. And it is a great mistake to 
assert, nothing infers behaviour but meddling with writs of lands; fpr Sir 
William’s entering where his uncle’s writs lay was an immixtion per utuversi- 
tatem , and it is not sufficient to exoner him, that -he took away none but what 
he was assigned to ; for, 1 mo. This is to depone in jure, which law does not 
allow, in making himself judge, what he had right to ; and, suppose his uncle 
had disponed to him a part of his lands, Sir Williams deponing that he took 
out no more writs but the evidents of the room disponed to him, would nullo 
modo exoner or excuse him from behaviour ; ido, The quality of his oath, that 
he took out no more writs but his own, is wholly incompetent and extrinsic, 
and noways to be regarded* it were otherwise proved ; and his right by 

assignation from his uncle can be no titje to intromit with, the writs at his. awa 
hand, after hip uncle’s death, without the warrant of: a Judge,: And, on the 
28th of June 1679,. in the cape of ideis of Southsi.de against Corset No. 27. p. 
9663. the Loans found, an. apgareat heir’s gmnting a receipt of the chanter- 
chest was a behaviqujr ; and, February i6fa, (after the time of Stair’s, printed 
decisions,) between Infips qf Qffcbpton and Duff of Drummuir, Np .*8s p, 9670. 

^e meddling with a chM.te?-cJhept was. a though received from an ap- 
priser, whose right was.egpjfedj.apd legal run. Sir William's Lawyers, cited 
the common law, f. 29. D. De afqujt. vel omit, hared, whftr Q gertio pro harede. 
est magis animi quota ftf£(i> ft, must he considered, .quo animo he meddled. 
And the tract of decisions, fay<?HEh.im j as 8th July 162A Dunbar, against Lies- 
ly, No 26. p. 96153. where ^*nple intromission with writs, whefe; no use i& 
made of them, does not import behaviour ; and 22d March 169$,. Farqnhar 
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against Campbell, No 5. p. 9654. ; 26th February 1663, Cuthbert against 
Monro, No 24. p. 9666.; 4th July 1665, Bines against Wilson, infra, h. t. 
and 17th July 1 666, Ogilvy against Gray, No 42. p. 9684. And seeing 
there is neither law nor custom against such intromissions, whatever incon- 
veniencies may follow, Sir William ought to be assoilzied. And the Lords, 
for preventing the danger arising to creditors, may make an act of sederunt, 
regulating the case, - and prohibiting such clandestine intromission in time 
coming, and declare it shall infer a passive tide hereafter, as the Lords did in 
' the known case of Glendonwyne against the Earl of Nithsdale, in 1662, infra, 
h. t . ; or may procure an act of Parliament pro futuro . — The Lords, by a 
scrimp plurality of six against five, assoilzied Sir William, and refused to di- 
vide his'oath, though most were convinced this might embolden apparent heirs 
to embezzle their predecessor’s writs in necent creditorum ; but some thought it 
hard to. begin the preparative here . — See Qualified Oath. 

Fol. Die. v. 2. p. 29. Fountainball, v. 1. p. 817. 


1698. February 26. Murray against Blair. 

Murray of Levistoun having pursued Blair of that Ilk, on the passive titles, 
for payment of a debt of his father’s ; which being referred to his oath, he de- 
poned, he being put in the fee of his father's estate at the age of six years old, 
he meddled with no other papers of that charter-chest, but what concerned the 
lands disponed to him- Which being advised, the Lords thought this different 
from Sir William Sharp’s case, supra, 28th January 1698, No 31. p. 9673. a 
charter-chest being nomen universitatis , and found him liable. Blair finding 
the hazard of the decision laying him open to all his father’s creditors, he im- 
mediately transacts with Levistoun, and gets up the hail process from the Clerks, 
particularly the oath, and burns them. Boyle of Kelburn, and the other ere- » 
ditors who were attending rhe event of this cause, give in a bill, craving. the 
process might be secured, and the Clerks who had lent it up ordained to call it 
back. Some argued, that parties agreed might take up their papers, and do 
■what they pleased with them. Others answered, That a party might take up 
his bonds, or other writs produced by him, as instructions ; but it was pessimi 
exempli to give up principal oaths, or depositions judicially taken j for these 
became common evidents to all concerned, and to burn or. cancel these might 
be pursued criminally and punished^ The Lords did not determine this, be- 
ing the last day of the Session ; but ordained the Clerks to do diligence against 
him who bad given his receipt for the process, that the Lords might know what 
had become of it, 

Fol. Die. v. 2 . p. 29. Fountainball, v. 1. p, 829. 
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1701. July 23. John Bailue against Alexander Chancellor. 

John Baillie of Wood tide pursues Alexander Chancellor, merchant in Edin- 
burgh, for a debt du« by Helen Barns, his mother, on this passive title, that 
Helen having an apprising on the lands of Bagbie, she subscribed a renunciation 
thereof, which he either found among her papers after her decease, and kept it, 
which meddling was an undoubted gestion and behaviour, or it was in his hands 
before her death, .and wat after it given by him to his brother William, to- be 
given up to the debtor-reverser, in prospect of gain. Alleged, He got it from 
his mother to give up to the party ; and though his endeavouring to get money 
for it might be a fault, yet it cannot amount to the passive title, especially see- 
ing he had the gift of his mother's escheat, which is a probable and colour- 
- able title to assoilzie from behaviour; as Stair shews, Book 3. Tit. 6. j and 
icth June 1674, Spencerfield against Hamilton, infra, h. t. 2 do. He had 
a distositio omnium bonorvm from his mother, which is enough to elide beha- 
viour, which is only inferred by deeds transmitting property, and not by re- 
nunciations extinguishing it, 5th July 1666, Scot against Auchinleck, infra, 
h. t. Answered, His giving up and disposing upon the said renunciation 
could be by no other title but animo domini et baredis ; neither does the. 
escheat palliate, for that gives right only to moveables, whereas this was an he- 
ritable subject ; and her dispositio omnium bonorvm gave as little right, being 
only deposited in the Clerk’s hands to get her cessio and suspension, and be- 
longed to all the creditors as much as to him, and was never his evident. The 
Lords repelled the, defence, and found bis intromitting with and disposing on 
the said renunciation, after his mother’s death, on prospect of monly, was suf- 
ficient to, infer the passive title of behaviour, and that the gift of escheat nor 
dispositio omnium bonorvm. did not purge; and thought this way of evacuating 
the predecessor’s fee by renunciations, was a more dangerous invention to the 
prejudice of creditors in redeemable rights, and might cover the intromissions’ 
of apparent heirs more than any of the former contrivances had done. 

Fol. Die. v. 2. p. 29. Fount ainb all, v. 2, p. 121. 


1706. June 15. Diooi.es and his Factor, against Stewarts. 

Thomas Stewart 1 , merchant in Newcastle, being debtor to John Diggles, 
merchant in Manchester, in L. 80 Sterling, by bond, the said Diggles, and 
Andrew Dennet, his factor, pursue Janet Stewart, sister and apparent heir to 
the said Thomas, and John Stewart her husband, for payment on the passive 
titles ; and insisted on this ground, that she and her husband had granted a 
receipt to John Knox writer, of her brother’s writs and evidents, and, particu- 
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larly, of an heritable subject belonging to him, by adjudication from one Jamie- 
son, . his debtor, and bad paid Knox an account to get them up, and make 
themselves masters of his paper's j and the husband having signed the receipt, 
must be liable as wall as the wife. Alleged, 1 mo. Absolvitor , quoad the hus- 
band;. because, th? passive title of gesdo pro bcerede > can reach none but those 
who are neajcest hfirs el alioqui successurv; whereas; he, though the apparent 
heir’s husband, is himselfa stranger to the debtor ; 2 do. As to the wife, esto 
she did represent, yet being vestita viro, she can be liable only in the event of 
the dissolution of the marriage ; .but, 3 Ho, She can never be liable for taking 
'up these papers ; for though intromission with rents of lands, and other move- 
able goods, and the defunct’s Chaffer-cReSf "Jier aversimem, without warrant or 
making inventory, infer a passive title, of behaviour ; yetshe-is riot in that. case; 
for here she receives only papers up from her brother’s writer upon inventory, 
mentioning every individual wtit, and never made use of them y and so there 
can be no fraudulent design, nor prejudice to the creditors, seeing she is ready 
tp make them forthcoming for their behoof ; and being poor rustics, their sim- 
plicity is sufficient to exoner them from such an. odidus.lpassive title as vitious 
intromission, seeing they have done a favour and benefit to the creditors, by 
preserving the papers, and so there was no, 'animus, immscendi universaliter, 
but only for custody and conservation. It is true, intromitting with the de- 
funct’s goods, without a title, is what the law calls crimen expilata beereditatis, 
and looks like stealing froiij the dead; but the taking up a few papers can admit 
of no such construction ; and the Loans, on the 2*tb June 1670, Ellis against 
Kerse, No 27. p. 9668. found the receipt of a ; charter-chest, by an apparent 
heir, without inventory, inferred this passive title ; ergo a contrario sensu, the 
taking up of a few papers, upon inventory, can never import it. And the rea- 
son of this passive title, for fear of embezzling and abstracting the writs, cannot 
take, place here, because they were received by inventory, and are now offered 
re ihtegra to the creditors. Answered, If this be not suflicient as a passive ai 
-tie, it will open a door to apparent heirs to intromit with their predecessors 
writs, and defraud their creditors, and yet not be liable ; whereas all such in- 
tromission, without authority or warrant of a Judge, is vitious and clandestine ; 
and was so found since the Revolution, in the case of Murray and Drummond 
against the Laird of Blair, No 32. p. 9675. ; dnd before it, betwixt Innes of. 
Coxtown and Duff of Drummore in 1682, No 28. p. 9670. And the Lords de- 
murred on it in the case of Urquhart of Knockhill and Sir William Sharp; No 
31. p. 96.73* And the producing the papers now non relevat to assoilzie, no 
more than if one who had intromitted with his predecessor’s rents should offer 
to restore them ; and the reason of law is clear, for the apparent heir hasiyear 
and day to deliberate, and if he apprehend. danger, he may abstain ; but if he 
will put to his hand and meddle, it is just he should be liable, he having so easy 
a remedy to forbear, and will not; especially seeing they paid money for get- 
ting them up ; and the defunct’s order for delivering them makes against them; 
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for that is as- much as if he bad disponed* the adjudication to them ; ' in which 
case, she would have been liable /*r praceptienem b#reditatis. It is trne, in 
1628, No *6.; p. 9668. one was assoilzied, though he had intromitted with his fa- 
ther's evident# ; hut there th^ specialty was, that it was done in his minority.— 
The Loans, by a plurality of five or si* agaipstfour* found, in this circumstan- 
tiate case of poor ignorant people granting a receipt of paperi upon inventory, 
without qualifying any use they had made, of them, that it was not a passive 
title. • ' ' ■ - : • : • 

Fol. Die. v. 2, p. 28. ' Fountatnball, v. 2. p. 33^. 


1-709. January 23. Mr John Chalmers against Sir William Shari*. 

Mr John Chalmers, writer, having right to a bond of Sir William Sharp's of 
Stonnyhill, pursues Sir William Sharp of Scotscraig, his nephew, and apparent 
, heir, on the passive titles, and refers them to his oath ; and he having deponed, 
it was contended, That he had acknowledged as much as inferred a gestio pro 
barede, in so fax as he owned, that, being at London the time of his uncle’s 
death in 16 &6, on his return, Sir James Cockburn gave him the key of a room 
which the defunct had desired him to deliver to him, and that he had gone in 
several times, both alone and in company, and viewed the papers there con- 
tained ; which searching and intromission was sufficient to infer behaviour as 
heir. Alleged , His uncle having disponed to him several particular funds and 
subjects, he had all the reason iff the world to try for the grounds of the debts 
to which he was assigned, without which his right would have been ineffectual ; 
and his oath being the sole mean of probation, he has denied intromission with 
any other writs whatsoever, except those especially disponed to him. And that 
which both the Roman law and ours pitch on as the great characteristic of be- 
haviour, being the animus adeundi et abstrabendi, there is no pretence for this 
fancy here, seeing it is plainly asfcribeable to his singular right and title of a 
special assignation from his uncle; which being titutus probabilis et color atus x 
is noiore than sufficient to assoilzie from an odious and unfavourable passive title j 
and thus a toleraaee From a donatar of escheat or recognition has been sustained 
to assoilzie the apparent heir’s intromission, in July 1665, and July 1666, and 
January 1667^ Answered for Chalmers, That' the laws of no nation had more 
strictly provided against the frauds and embezzlements of apparent heirs than 
ours, and it was pessimi exempli to allow them access to charter-chests, and 
ransack their predecessors papers summarily at their own hand, when law had 
provided an easy remedy* by applying to a Judge, and entering 'by his warrant 
and. authority, and inventorying the writs ; which method he having neglected 
pestjmum is to be presumed against him, that he has abstracted the writs ; and 
creditors must not be put to impossible exprecations of the particulars, where he 
had a promiscuous intromission per universitatem. And thus have our wise 
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predecessors decided, as far back as thr practiques go, as appears from Kadi 
dington, 8th March 1 6 10, Baillie against Home, No 13. p. 9638. j Doric, 15th 
January 1630, Cleghorn agsunstT^riy, No 31. p. 9664. ; and Stair, a8th June 
1670, Ellies against Carse, No 27. p. 9668. ; and Innes against Duff, No 284 
p. 9670. ; and since the Revolution, in the Land of Blair’s case, No 3a. p. 
9675. the Loans expressly found them liable, if they did hat apply to a Judge, 
and get them inventoried. And- the, accurate French Latryer, in his Trait* des 
L ax Qviles , in handling heirs making inventories, lays this down as a rule, that 
if a sou immix without getting the papers sealed or inventoried, be renders 
himself purely and simply heir ; and that eminent English Civilian Swineburtt 
affirms, an executor omittiog to make inventory is even bound to legatars, and 
s*in#db wore t0 creditors. TpeLgrps, by plurality,) fbiknd hia accepting the 
key, and taking the papery to which he was specially assigned, did not infen 
the passive title, of behaviour. But all were generally convinced; that it. was of 
a dangerous consequence to allow such intromissions ; and, therefore, deserved, 
amendment and regulation, by an act of sederunt, pro fidurn 

FoLDic. v. 2^p.xg. Feuntainhall, v. z. p. 483* 
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Tux Loans refused to sustain the husband’s, intrhmis^ion bo bind behaviour 
uppn he* (his wife). as heir to her father; yet women. beks may thus shun debt 
byman^ing; only-the.bu&baa'd wfll.be liable as iotromsttM. J^aw*r»r,If aicew- 

fitwatfoh 4m .haw* $ hcitshipii *’ ' - 
, >! FokB&.T& ^ pii& ’ Rtoritdinhall, MR ' • 


rjo^. December jj. luNTWit/ against Dicksok. 
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-Hows of Iintrhill befog, creditor tioi Dickson* of* Gvermairie, pUHue'sFHHlis 
Dfoteson, dau ghterahd apparent heir to. bib debtor, • and Wffliam ; Stewart her 
husbands on this passive title; tbafc she had behaved abheir, fo so- for asishe had 
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intromitted with the rents of her father’s lands, either herself, or her husband 
in -her right of apparency, and so both must be liable. Alleged, imo. She was 
not alioqui successura, seeing a[he produced a charter of the lands from the Earl 
of Haddington, superior, to one of her predecessors, providing it to his heirs- 
mala. Answered, This is an old right 96 years ago, and may be changed since ; 
likeas, dt facto, the lands being apprised by a creditor, her father acquired in 
the said apprising, and took it to his heirs whafitortiever, which quite altera the 
first, destination; ado, Yourself granted a bond : to a confident, whereon you 
were charged, aad having renounced, adjudication followed, which was the’ 
title used in the process of sale, and so 'makes you liable on the act of sederunt 
1662, in Glendonwyne’a case against the Earl of Nithsdale, infra k. t . - 
Ths Lords repelled dw. first defence, in respect of the answers, 'ido, Alleged, 
Kitol were; apparent, heiress et atioqui successor a, yet my husband’s intromi*- 
sion can never make me liable passive ; such titles, cum s apt ant delictum , sues 
duntaxit tester e debent auctores, and being personal, cannot be extended from 
the husband’s intromission to the wife, who may be ignorant and unwilling, 
that her husband should- involve her, and yet cannot hinder it ; and this might 
ruin all heitesses, by binding a passive title on them without their own consent, 
which will affect them after the dissolution of the marriage, by involving them 
in vast debts : The wife here cannot be liable, for she did not intromit ; and 
for the husband, he is as little, seeing he is not the apparent heir j for none 
can be subject to behaviour, but one who can be served heir : And lately in the 
Earl of Winton’s case with one Borihwipk, No 66. p. 5327. it being contended, 
that he having married the heiress of Aldihsfon, and bought in a comprising, it 
ought to be redeemable from him, the husband, as if the apparent heir had ac- 
quired it ; yet the Lords found this was too great an extension of the fiction in 
law,* and that it was not so redeemable from him; see Stair, 19th July 1681, 
Sir George Monro against the Creditors of the Lord Rae, Np 59. p. 5317. And 
Linthill has taken the wrong method ; for he should have charged b«r;to enter 
heir to her father, and, on her renunciation, have adjudged these rents, as ly- 
ing. in baredhdtt jdeente, and then pursued the husband ars intremitter ; - but to 
make it summarily a passive title, were both a novelty and hardship. Answered, 
If an heiress can evade the passive title, because she does not intromit herselfj. 
and her husband sicklike evite it, because be -U- ho#- the personthat cad succeed 
or behave, by thir circular juggling .heiresses may impune possess their prede- 
cessors estates, and the security of creditors be wholly overturned ; for a minor 
will be liable passive for his tutor? and curators* intromissions; and why not a 
wife for her husband’s, who is her curatpr in law? J. and though minors, 'Will, be 
reponed, yet not without restoring what was intromitted with \ and though the 
pursuer might plead this to be an, universal: passive title, yet Afc‘; 'present taeift- 
sists only to make tbie/husbpnd liabfe in vahnem\ mao far. as he. has intromitted* 
seeing he pretends no other tftje but psbbdsbiod^iaqd if they will; not ply the 
debt, then let husbands abstain ; else it were a compendious way for heiresses to 
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marry, and defraud their predecessors’ creditors ; neither are they obliged to run 
a course of diligence by adjudication, seeing I have this shorter method of fix- 
ing it as a plain behaviour ; and if you offered to renounce, I would not suffer 
you, because having immixed, res non est amplius integra. Some of the Lords, 
were clear to find it an universal passive title to make them simply liable; but 
it being craved no higher but in valorem , the Lords found the husband liable 
in so far as his intromission should be proved against him ; sfeeing they are una 
persona in jure, and his intromission in her right must be reputed to be her own 
intromission, which if it were, she behoved to answer her predecessor’s creditors 
in solidum 3 and here it was no farther extended than to his actual intromission, 
and not to make them simply liable. 

Fol. Die. v. 2. p. 29. Fountainhall, v. 2. p. 202. 


SEC T. VI. 

Behaviour not inferred if the intromission can be ascribed to a 

singular title. 


1628. July 8. Dunbar against Leslie. 

This defence against an heir’s intromission, viz. that the father’s relict' had a 
liferent tack of the lands, and by her tolerauce he intromitted, was found re- 
levant. 

Fol. Die. v. 2. p. 30. Durhc. 

*** This case is No 15. p. 5392., voce Heirship Moveables. 


1630. January op. Calderwood against Porteous. 

Porteous being convened for payment of L. 100 addebted by his father, as 
behaving himself as heir to him, by intromission with his heirship goods ; and 
he alleginghis intromission to have by been virtue of an anterior disposition made 
by his father of the - same to hiih. The Lords sustained this disposition to li- 
berate him; albeirthe pursuer replied, upon the father’s retention of the pos- 
session, notwithstanding of the disposition, to the time of his decease ; which 
was repelled, seeing the defender duplied , that his father becoming old and de- 
cayed in means, and wanting a wife, she being then deceased, and the sou be- 
Vol. XXIII. 53 X 
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ing married thereafter, remaining with him together in one family, that eoaid 
not make the father to be esteemed possessor, seeing rather the son might be 
reputed to entertain his father, which was sustained. See Presumption. 


Clerk, Hay, 

Fol. Die. v. 2. p. 30. Durie, p. 488. 


No 40. 
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1630. December 16. Reeict of Ker against Ker. 

One Weir relict of umquhile John Ker, being made assignee to a bond, made 
by the said umquhile John, pursues Ker of Cavers, as behaving himself as heir 
to him, by intromission with his heirship goods, for registration of the bond. 
And the defender alleging, That these goods were contained, and confirmed in 
the defunct’s testament, and that he bought the same from the executor con- 
firmed, whereby he could not be liable for the defunct’s debts, as heir, having 
another title for his intromission, albeit the goods might be found heirship, see- 
ing he intromitted not with the same as heir, but by another title ; the Lords 
repelled this exception, and found, that the confirmation of the heirship goods, 
which were not in law confirmable, except the heir bad offered collation there- 
of to the executors, that he might have been partaker with them of the de- 
funct’s goods, and the buying of them from the executor, could not liberate 
this defender from being answerable for the defunct’s whole debts, he being 
that person who was heir of blood, and apparent heir to him, and who ought 
to have adverted to his own case and danger. This was done specially seeing 
the pursuer offered to prove, that the testament was confirmed by the travel and 
expenses of this defender; and that the executor confirmed was his own actual 
servant, whose name he had used, and interponed in the confirmation, to his 
own use and behoof ; which the Lords sustained, and admitted it to proba- 
tion, to infer ut supra. 

Act. Alt. Trotter. 

Fol. Die. v. 2. p. 30. Durie , p. 549. 


*#* Spottiswood reports this case : 

Bessy Weir convened Thomas Ker of Cavers, as he that had behaved him- 
self as heir to his uncle John Ker, by intromission with his heirship goods and 
gear. Alleged, Any intromission he had was by buying an horse from him that 
was confirmed executor to John. Replied, That, horse being the -best of the 
defunct’s and pertaining to the heir, could not be confirmed as falling under 
executry. But notwithstanding thereof he being the party that should be heir, 
and having intromitted with the said heirship horse, must be thought eo ipso to 
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have behaved as heir, and cannot clothe himself with any other title; especial- 
ly the pretended executor being his own servant, whom he had confirmed to 
colour his intromission. Duplied, Nisi animus adsit in adeunda hsereditate, non 
praesumitur gestio pro haerede, and his intromission by virtue of any particular 
title should free him, at the least he should be no further obliged, but to re- 
store the said horse or the price of him. ** The Lords repelled the allegeance- 
and found his intromission foresaid, although upon a pretended title, made him 
heir and convenable in solidum” 

Spottiswood, (Heirs.) p. 441. 

This case is also reported by Aucbinleck : 

/ 

Bessy Weir pursues registration of a bond granted by umquhile John Ker 
of Lttddingston against Cavers, heir to the said umquhile John, at least intro- 
ttritter with hil heirship goods, viz. the best horse, &c. It is excepted by the 
defender. That the heirship goods condescended were confirmed by the execu- 
tor of the defunct, and that the defender bought the same goods from the exe- 
cutor, and so was in b 6 na fide to intromit therewith, and that titulus color atus, was 
-enough in this Case to defend him from bringing upon him to be heir, and the 
most that can be decerned is that he make the price ahd goods furthcoming to , 
the creditor. To which it was replied , That the heirship goods ought not nor 
should not be confirmed in the testament, and that this coloured title ought 
not to defend the apparent heir, seeing he used a manifest fraud in all this 
to the prejudice of the creditors; for it was offered to be proved, that 
this testament was confirmed to the defender’s use, hoc attcnto, that hrs owa 
domestic servant was confirmed executor, ^and that he made and debursei 
all the charges. The Lords repelled the exception in respect of the reply. 

Aucbinleck, MS. p. y. 

A similar decision was pronounced 10th June 1663, Gordon against 
Leith; No 25. p. 9667. 


1662. January 8. Barclay against The Laird of CraigSvaE. 

Andrew Barclay pursues Craigivar, as intromitter with his father's lands 
wherein he died infeft, for payment of a debt owing by his father. It was ex-> 
cepted. That any intromission that he had, was by virtue of a comprising de- 
duced against him for his father’s debt, for which decreet was obtained against 
him as charged to enter heir to his father, to which comprising the defender 
had right. It was answered , That the defender being apparent heir, and hav- 
ing right to the legal reversion of the comprising deduced against himself, the 

$3 X * 
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comprised was not expired ; and to acquire such a right and possess thereby 
imports gcstionem pro barede. 

The Lords found the exceptipn relevant, notwithstanding of the answer 
unless the pursuer would allege and prove, that he intromitted with more than 
satisfied the comprising ; and found, that he might as lawfully buy an unexpir- 
ed comprising as a wadset. 

Fol. Die, v. 2. p. 30. Gilmour , No 14. p. 13. 


' *** Stair reports this case : 

, \ 

1662. January 10— Andrew Barclay pursues the Laird of Craigivar, as re- 
presenting his father upon all the passive titles, to pay a bond due by his fa- 
ther, and insists against him, as behaving himself as heir, by intromission with 
the mails and duties of the lands of Craigivar and Fintry. The defender al- 
leged Absolvitor, because if any intromission he had (not granting the same) it 
■was by virtue of a singular title, viz. an apprising led against himself, upon a bond 
due by his father. The pursuer qnswered, Nut rclevat, unless the legal expir- 
ed ; for if the apparent heir intromit within the legal, during which, the right 
of reversion is unextinct, immiscuit se bar edit ati, and it is gestio pro barede. 

« The Lords found the defence relevant, albeit the apprising was not expir- 
ed, unless the pursuer allege, that the defender’s intromission was more than 
satisfied the whole apprising. 

Stair, v. 1. p. 78. 

*** The like was found, though the apparent heir had intromitted with 
more than satisfied the apprising, 26th February 16 63, Cuthbert a* 
gainst Munro, No 24. p. 9666. 


No 42. 
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1666. July 17. Thomas Ogilty against Lord Gray. 

Thomas Ogilvy pursues the Lord Gray, as behaving himself as heir to his 
father, by intromission with the mails and duties of the lands wherein his fa- 
ther died infeft, as of fee, for payment of a debt of his father’s ; who alleged 
Absolvitor, because any intromission he had, was by a warrant and tolerance, 
of Sir George Kinnaird, who stood infeft in the lands upon a gift of recogni- 
tion, It was answered , Non relev at, unless the gift Jhad been declared before 
the defender’s intromission ; because the gift would not have given right to the 
donatar himself to possess: The defender answered, That the gift was declar- 
ed before the intenting of the pursuer’s cause, which declarator, albeit after 
intromission, yet must be drawn back to the gift, to purge the vitiosify of the 
defender’s intromission, in. the same way that the confirmation of a testament 
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■will purge anterior vitious intromission, the confirmation being before the in- No 42, 
tenting of the cause, shewed the 

“ The Lords found the defence relevant to elide the passive title,' seeing any hei7*not to* 
.colourable, title is sufficient to excuse the yitiosity ; but did not find that the j£j* ve ** 
declarator, before intenting the cause, had ’the same effect as a confirmation ; 
because, by constant customs, such confirmations purge the preceding vitiosity ; 
which has never yet been found in this case of an heir’s intromission with the 
rents of lands ; but the Lords found the defender liable for the single value of 
his intromission.” * 

Fol. Die. v. 2. p. 30. Stair, v. 1. p. 397.. 

*** Newbyth reports this case : 

7 * 

Thomas Ogilvy pursues the Lord Gray, asJawfully charged to enter heir to 

his father the Master of Gray, for payment making to him of the sum of 
9,000 merks principal, with the annualrent and expenses. It was alleged for 
the defender, That he was content to renounce. It was replied. He could not 
renounce, because the pursuer offered him to prove, that the defender had in- 
tromitted with the plenishing of the house of Fowlis, and other moveables up- 
on the Mains ; and, with the mails and duties of the lands wherein his father 
died infeft, upon which last member the pursuer declared that he insisted. To 
which it was duplied, That any intromission the defender had was by virtue of 
a warrant from Sir George Kennedy, who was donatar to the gift of recogni- 
tion of the lands and barony of Fowlis; whereunto it was triplied, That the 
gift cannot purge the' intromission, because the defender, or some other to his 
use, did intromit long before the gift of recognition of the lands and barony of 
Fowlis, at least before declarator. To which it is answered. That the de- 
fender was content to find the first part of the allegeance relevant ; and, as to 
the second, that he had intromitted before declarator, yet being after the gift,, 
the same ought to be drawn back to the date of the gift ; just as a donatar to 
a liferent escheat, who intromitted before declarator by virtue of his gift, and 
the subsequent decreet of declarator will be drawn back to the date of the gift, 
ad hunc effectum to purge and free him of any vitious intromissions ; and the 
like in a confirmation in a defunct’s testament, which will purge being withirv 
year and day. To which it was replied. That the defender’s intromission can- 
not be drawn back to the date of the recognition, but the same ought to im- 
port a behaviour ; because there is a great difference in law betwixt a gift of 
ward and non-entry, and a gift of escheat and a gift of recognition ; for it is 
. not denied, but a donatar to a gift of ward may pursue for mails and duties, 
and' for removing ; and a donatar to escheat may intromit with goods and gear, 
belonging to a rebel, even before a declarator; and the reason is, because, in 
all the gifts, the donatar’s right is clearly proved by writ, and the decreet fol- 
lowing thereupon is but juris , and not facti, against which, hardly any thing. 
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No 42. can b® objected that can extinguish -the donatar’s gift in Mo ; whereas, recog- 
nitions being founded upon the vassal’s proper delict and contempt of his supe- 
rior, by disponing the greatest part of the feu bolden ward of him without his 
superior’s consent, there is a necessity for the donatar, not only to allege that, 
but to prove so many deeds done by the vassal, by granting disposition and in- 
feftment as may infer the recognition craved ; which deeds of the vassal being 
facti must abide probation, and the event is dubious, wherein possibly the do- 
natar may succumb, and his gift prove ineffectual ; and therefore, unless the 
■ defender allege, that there is not only a gift of recognition, but a subsequent 
declarator obtained thereupon, upon probation of so many deeds done by the 
Master of Gray, as may conclude the gift of recognition, alleged on the de- 
fender’s intromission had before declarator, must import a behaviour as heir ; 

' 1 which he cannot do, there being no such declarator yet obtained, but allenarly 

an act of litiscontestation and circumduction of the term against some of the 
defenders, called in. the recognition, neither was the probation renounced, nor 
the cause advised, nor the parties heard, why the deeds and dispositions grant* 
ed by the deceased Master of Gray, did prove the recognitions craved ; neither 
was the rental.of the barony of Fowlis proven, or that there were so many 
deeds proven as would make up a disposition of the greatest part of 'the said 
barony, holden ward, as said is ; till all which be done, the donatar had no 
complete right in his person, to intromit or grant licence to this defender as 
apparent heir to, intromit ; but his intromission ought to import a behaviour as 
heir. The Lords found the allegeance proponed for the Lord Gray relevant, 
to free him from that odious passive title libelled, of behaving as heir j but 
found, that he ought to be liahle to the pursuer in quantum he had intromit- 
ted, to make the same forthcoming to him. 

Newby tb, MS. p. 76. 


1666. December 16. Allan against Campbell. 

No 43. 

Edinample Campbell being pursued as representing his father, upon the title 
of behaving as heir; it was alleged, That he intromitted with the duties of the 
lands condescended upon, by a right to two comprisings against his father. It 
was replied. The comprisings were not expired the time of his father’s decease; 
so that in effect he was heritor. 

The Lords found, that gestio being magis animi quam facti, the defender’s 
intromission by virtue of a title did not infer behaving. 

Fol. Die. v. a. p. 30. Dirleton, Nt 67. p. 24 . 
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1671. November 23. Alexander Rorison against Sinclair of Ratter. 

Umqlthile William Sinclair of Ratter, being debtor to Alexander Rorison, 
be pursues this Ratter, as representing his father, to pay the debt, and conde- 
scends that he has behaved himself as heir by intromission with the rents of 
the lands of Ratter, wherein his father died last vest and seized, as of fee, and 
produces his infeftment. The defender alleged Absolvitor, because his intro- 
mission was upon a precept of clare constat , as heir to his grand-father, which 
was sufficient to purge his general passive title, though it cannot defend against 
the pursuer in time coming, seeing the defender was in bona fide , and knew 
not his father’s infeftraent. It was answered, That he cannot pretend igno- 
rance of his father’s infeftment, having his writs in his hands, and it is but a 
mere pretext to immix himself in his father’s heritage, without representing 
him according to law, which would be a common road, if it were once allowed. 

The Lords repelled the defence, and found the defender liable, as behaving 

as heir. 

Fol. Die. v. 2. p. 30. Stair, v. 2. p. 8. 


1673. January 22. 

James' Chalmers Advocate, against Farquharson of Inverey, and Agnes 

Gordon, his Mother. 

James Chalmers having been’ cautioner for Farquharson of Inverey’s father, No 45*. 
and forced to pay the debt, did obtain an assignation to the bond, and there- confonnky 
upon pursued this Inverey, as representing the father, upon the passive titles, with No 43. 
and the said Agnes Gordon, as vitious introroitter with her husband’s goods and p ’ s6tt ' 
gear. The passive title against Inverey, was that be had acquired right to a com- 
prising not expired, and bad intromitted with the rents of his father’s lands, which 
was not found relevant to infer a passive title ; but it was allowed tp the defenders 
to condescend and produce the comprising, and to the pursuer to prove, scripto vei 
juramento, which being done the pursuer, without interning any new process, 
might have the benefit of the act of Parliament anent debtor and creditor. It 
was alleged for the said Agnes Gordon, That she could not be liable as vitious - 
intromitter, because, she was donatar to her husband’s escheat, and thereupon 
had obtained a decreet of declarator. It being replied , That she had intromitted 
long before her gift, there was litiscontestation in the cause. Probation being 
led and ready to be advised, notwithstanding whereof, there being several for 
reforming the allegeance as having proceeded upon wrong information, the 
procurator did condescend upon this allegeance as relevant, viz. that she being 
married to a second husband, who had obtained the gift of her first husband to- 
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No 45. verey’s escheat, and thereby had right to the whole moveables that belonged 
to him the time of the rebellion, she could never be convened as vitious intro- 
mitter with her husband’s goods which belonged to him as donatar. It was re- 
plied for the pursuer, that the defence ought to be repelled, first , because the 
donatar’s gift was not declared before citation of the defender ; 2 do,, It was of- 
fered to be proved, that she had intromitted with her husband’s moveables long 
before the second marriage with the donatar, which being vitious, ought to make 
her liable for the debt, and the subsequent right, gotten by a second husband, 
could defend the same. The Lords did sustain the defence, and found, that 
the apparent heir’s intromission within the legal, was no passive title to make 
. him liable to all his father’s debt, but that the creditor had only power to re- 
deem, by payment of such money as he did pay to the compriser for his right. 

Fol. Die. v. 2. p. 30. Gosford, MS. No 741. p. 454. 

Dirleton reports this case : 

1 ■ / 

The Lords found, that a person being pursued as intromitter, and having 
alleged, that before the intenting of the cause she had obtained a gift of her 
husband’s escheat, the said defence is relevant ; and that after intromission, 
there being an executor confirmed before intenting of the cause, or the intro- 
mitter obtaining a gift though not declared, there being no necessity to declare 
the same against herself, that the same’ doth purge even intromission before the 
gift. Some of the Lords were of another opinion upon that ground, that ipso 
momento that the parties intromit, there is *a passive title introduced against 
them, which doth not arise upon the intenting of the cause, but upon their 
• own act of behaving; and jus being semel quasitum to creditors cannot be taken 

from them, except in the case of^an executor confirmed before the intenting of 
the cause ; against whom the creditor may have action ; and that there is a dif- 
ference betwixt a donatar having declared and an executor having, confirmed 
in respect the .executor is liable to creditors but not a donatar; and an appa- 
rent heir having become liable by intromitting with moveable heirship, and be- 
having as heir, his intromission is not purged by a supervenient gift, seeing his im- 
mixing is aditio facto ; and there is eadem ratio as to intromitters, who are exe- 
cutors a tort (as the English lawyers speak) and wronguously ; and in effect by 
their intromission adeunt passive, and are liable to creditors. 

Reporter, Strathurd. 

Dirleton , No 224. p. 105. 

*** This case is also reported by Stair : 

James Chalmers having become cautioner for Farquharson of Inverey in a 
sum of money, for relieving of him from under caption, and necessitated to 
pay the same, pursues his son, and Agnes Gordon his relict, for payment, and 
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insists against her as vitious intromiissatrix with ‘the defunct’s whole stock and 
plenishing; and she having compeared, proponed a defence, denying intromis- 
sion, and that. any intromission she had, was by virtue of a gift of her husband’s 
escheat. 

The Lords sustained both the libel and defence, and admitted both to pro- 
bation ; and after probation led by the pursuer, the defender gave in a bill de- 
siring the act to be rectified, which by inadvertence of the clerk was extracted > 
other’ways than it was proponed and sustained, seeing the act bears the defence 
to be proponed, that she had obtained gift before her intromission, whereas she 
neither did nor needed say further, than that she had obtained gift of her hus- 
band’s' escheat, which purged her vitious intromission, unless the pursuer had re- 
plied that it was obtained pendente process v after his citation ; but it is clear the 
gift was before citation, and hath been found relevant in these terms frequent- 
ly, and lately ; which doth appear by the act itself, wherein the pursuer in his 
reply offers. to prove the intromission anterior to the gift, and the Lords sustain, 
the defence, without expressing whether anterior or posterior to the gift ; so that 
the act being unclear, the Lords ought to interpret the same according as in 
law and justice it might have been sustained, 2do, Albeit the defence had 
been expressly proponed and sustained, that the gift had been anterior to the. 
intromission, yet at any time before sentence a distinct relevant allegeance, if 
instantly verified," is competent ; so this defence, that the gift albeit not ante- 
rior 'to the intromission, yet being anterior to the intenting of this cause, it 
purgeth the vitiosity, which is instantly verified, is relevant and receivable. 
The pursuer answered , That he opponed the state of the process, wherein litis- 
contestation being made, and probation adduced upon an act of litiscontesta- 
tion extracted, the same can neither betfuarrelled now upon injustice, nor upon 
any allegeance then competent and omitted, although instantly verified, unless 
it had been emergent, or at least noviter veniens ad notitiam ; for an act of litis- 
contestation is a judicial contract of parties, putting the event of the cause up- 
on the probation therein agreed upon, so that nothing then competent is re- 
ceivable thereafter, though it were intantly verified ; and as to the tenor of the 
act, it bears expressly, that the intromission was by virtue of a gift, which ne- 
cessarily imports that the gift was anterior to the intromission ; and it will not 
be sufficient to alter acts upon pretence of the clerk’s mistakes, unless the same 
were proven by the acknowledgment of the Judge, or oath of the clerk. 

The Lords found that the act not being special and clear as to the time of 
intromission, that it ought to be explained in terminis juris, and therefore found 
that the defender having a gift before intenting of the cause, although after 
the intromission, it did purge the intromission in the same way as the confirma- 
tion of executors, or declarator of escheat, though obtained by third parties af- 
ter intromission, but before citation, did exclude vitious intromission, for the 
gift to the intromitter wa9 effectual without declarator ; but the Lords did not 
Vol. XXIII. S3 Y 
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dip upon that point as to distinct cxceptidns instantly verified after litiscontes- 
tation, albeit competent and known before. 

Stair , v. a. p . 308. 


1685. January . Maxwell against Corsan. 

John Maxwell of Barncleugh having pursued John Corsan of Milnehole, as 
representing Thomas Corsan his uncle, for payment of a debt, and having in- 
sisted upon that passive title, that the defender had behaved himself as heir to 
his unde, by intromitting with the rents of a tenement of land wherein he 
died infeft ; — alleged for the defender, That he stood infeft in the lands as heir 
to his grandfather, and not as heir to his uncle. Answered , That the defend- 
er's infeftment, as heir to his grandfather, could not be represented, because 
Thomas Corsan his uncle, who was the debtor, was infeft as heir of conquest 
and provision to the grandfather ; so that the defender was in mala Jide , to pass 
by bis uncle and enter heir to his grandfather ; especially seeing the time of the 
defender's service, his uncle’s sasine was produced, and instruments taken 
thereupon in the clerk’s hands ; and upon that ground, had raised a reduction 
of the defender’s service and infeftment. Duptied , That, however that must 
be a ground to reduce the defender’s infeftment, yet so long as it stands unre- 
duced, he must lawfully intromit with the rents, which cannot infer a passive 
title against him ; as also, Thomas Corsan the uncle’s sasine is null, being the 
assertion only of the town clerk, without any warrant. The Lords repelled 
the defence, and found the reason of reduction relevant, the pursuer producing 
the warrant of the uncle the debtor’s sasine cum processu , and found the de- 
fender liable for repetition in quantum lucratus, and. assigned a term to the pur- 
suer to prove the defender’s possession and quantity of the rent, and to produce 
the warrant of the uncle’s sasine, and to prove that protestations were taken 
against the defender’s service, and that the defender’s sasine was then produced. 

Fol. Die. v. 2. p. 30. Sir P. Borne, MS. v. 2. No 669. 


1 7° 7. July 1. Incus against Elmhnston. 

Tflsre was a bond due by Elpbinston of Quarrol to Bruce of Powfoulis, 
whereto Alexander Inglis writer in Edinburgh has now right, who. pursues t hi s 
Elpbinston of Quarrol upon the passive titles ; wherein an act being made, 
there was a clear probation led, that he had krtromitfced with, his father’s 
whole estate, both heritable-and moveable, and entered to the possession im- 
mediately upon his death, and had likewise: meddled wkh the charter-oeat ; 
which coming this day to be advised 1 , Quarrol alleged bis father was but can- 
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turner in this debt for me Nisbet, and that he bririked the estate by singular No 47 * 
titles, viz. a disposition both to die lands and tnoreables prior to the contract- whictr wet* 
ing of this debt, to which he ascribes his intromission and meddling with the ““‘ v e e *P^ M,jr 
charter- chest. Answered , This can never purge his vitious intromission, be- The Lord* 
cause, before he opened his father’s charter-chest, and meddled with his papers* thu^ntromi*- 
he ought to have obtained the warrant of a Judge, to have inventoried the 
same, as the Lords found in the case of 1 tines of Coxton and Duff of Drum- 
more, No a8. p> 9670. ads, He has disponed of the visible heirship, which is 
expressed and contained in none of his dispositions, and so he must be still pas- 
sive liable, especially seeingbe possesses 5 or 6,000 racrks by year by bis father, 
the debtor in this bond. Replied, Where a sort has the whole heritage disponed 
to him, he needs seek no warrant to open the charter-chest, and intromit with 
the evident* of the lands disponed, as Was decided in the case of Urquhart a- 
gainst Sharp, No 31. p. .9673. And as to the second of the heirship, he had two 
dispositions, one of the heritage, and another of the fexecutry ; and certainly 
it behoved to be carried and comprehended under one of the two, though not per 
expression and nominatim disponed. The Lords waved the first anent the 
charter-chest, as not so clear, and laid hold upon the second anent the move- 
able heirship ; and found it was a separate subject, and not expressly conveyed, 
and therefore his intromission therewith made him liable passive . Some doubt- 
ed if this would hold, where the debt exhausted both the moveable heirship 
and the rest of the executry j but others thought, even in that case, his intro- 
mission was unwarrantable. 

Fel. Die. v. t. p, 30. Feuntainball, v. 2. p. 37 6. 


SECT. VIL 

An apparent heir discharging or renouncing any tight competent 

to him. - 


1636. February 24. L. Meidhope against Sir Robert Hepburn's Sons. a ^° 4 ^* 

tive heir re- 

The general heir of umquhile Sir Robert Hepburn, and the heir of the se- » 

cond marriage, being both convened, for payment of a debt owing by their favour, hi* 
utaquhile father to the goodtnart of Meidhope ; and the general heir offering w the 

to renounce, the heir of provision answering', That he could not, seeing be had “"J reable * 
behaved himself as heir to him, in so far as. he had granted to his father a dis- port behavil 
charge of all heirship goods and gear which might befal to him, and which he 
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might crave through' his father’s decease, at any time thereafter; and that 
in respect he had then delivered to him certain moveables and plenishing 
for his house, he being then to withdraw himself from his father, to his own 
dwelling a-part after his marriage, accomplished by the advice of his father, 
whereof albeit the discharge was granted to the father in his own lifetime, yet 
being given for satisfaction, and for moveables received in {dace of his hdrsbip, 
whereto be might succeed, it behoved to be repute as if he had received and 
intromitted therewith after his father’s decease ; this allegeance was repelled 
and the discharge given by the eldest son to his father, in his father’s lifetime, 
discharging his father of his heirship, albeit done upon, and for receipt of other, 
moveables, was found ought not to make the. eldest son ^iable to his father’s 
debts as heir, he renouncing now to be heir, which the said discharge was found 
to make no impediment to him, but he might renounce, albeit he offered not 
to restore, and make forthcoming to the creditors, the particulars received by 
him from his father, nor the avails thereof. 

Act. Heriti it Stuarrt. Alt. Nicohon it Nairn, Clerk, Hay. 

FoJ. Dic.v. 2, p, 31. Durie, p. 797. 


1642. February 10. Johnston against Johnston. 

One Johnston convening Johnston the apparent heir to his debtor, as lawful- 
ly charged to enterheir to him* for payment of his father’s debts ; and, the de- 
fender renouncing to be heir; the Lords found, that he could not renounce in 
respect of this reply, which the Lords found relevant, viz. that the pursuer of- 
fered to prove, that the said. defender had bought the defender’s father’s lands 
from a compriser, who had sold the said lands and his right of comprising to 
the Lord Johnston ; to which disposition the defender consented, and had re- 
ceived for his consent to the said heritable disposition thereof 10 or 12,000 
merks, whereby res non erarit integree for him to renounce ; especially seeing 
the time of the said disposition, the comprising was not expired, but the right 
of reversion was competent to him,, which the Lords admitted to the pursuer’s 
probation in this process. Also, the Lords sustained another process at this same 
pursuer’s instance against the Lord Johnston, for. making arrested goods forth- 
coming, notwithstanding that this debt was not decerned against the principal 
party, but was depending ut supra ; and found, that this pursuit, to make ar- 
rested goods forthcoming, might- be intented, albeit the said principal cause was 
not declared ut supra ; but found, that the said process of arrested goods could, 
not be prosecuted, but should lie over, while the principal cause for the princi- 
pal debt were' first discussed. . 

Act. 1 ■ Alt. Johnston, Clerk, Hay, ' 

Fol.Dic. v. 2. p. 31. Durie , p- 891. 


Digitized by 


Google 



Sect. 


7 - 


PASSIVE TITLE. 


Stf93 


1666. June Scott against The Heirs of Auchinleck. 

David Boswel of Afflect, by* contract of marriage with his first Lady,, being 
obliged, in case their should be no heirs male, but female, of the marriage, to 
provide them to certain portions. Lawrence Scott, as creditor to the deceased 
Afflect, (having left only daughters) pursues them and their husbands, as they 
who have renounced tp be heirs, yet hare gotten satisfaction, from the heir 
male, of - their portions provided to them, at least received sums of money, 
from the heir male, and that for no other cause, but for granting the renuncia- 
tion. It was alleged for the daughters and their husbands, absolvitor, because 
they renounce to be heirs, and any receipt of sums of. money by them in man- 
ner libelled, cannot import behaviour as heir; by the contrair,. their express re-, 
nunciation takes away any presumption et .animum immiscendi ; and as to the 
receipts of sums, non relevat, (and it was lawful for them to receive sums from 
the heir male, gratuito for kindness and good offices,) unless the pursuer will 
say, that the sums received were in satisfaction of the provisions made to them 
as heirs, by their mother’s contract of marriage, which cannot be alledged, se- 
ing the said provisions are entire undischarged, and may be adjudged by the . 
heirs of line against the heirs male,, and which heir male is likeways- liable to 
the creditors, for all their debt, though the heirs of line have renounced. 

The Lords, found the allegeance relevant. 

Fol. Dic. v. 2. p. 311 Gilmour , No 186. p. 135. 

Newbyth repprts this case.. 

1666. June r 6 . — In a pursuit at Lawrence Scot’s instance, against Boswel of 
Afflect, for payment of a debt owing by one of his predecessors to the said 
Lawrence, and the defender being pursued upon the passive titles, as behaving- 
himself as/ heir, which was referred to his oath,, and he having deponed, that 
he had intromitted with none of the heirship goods, but only his sister having 
come to his house upon his father’s best horse, he did ride upon the same seve- 
ral times to the kirk ; and it being questioned whether his riding upon the said- 
horse as it was qualified, did import a. gestion ; the Lords" were of opinion, 
for the most part, it did not, and therefore assoilzied the defender from that part' 
of the libel, but found him liable for the debt, upon that member as successor. 
titulo lucrativo to his father, . by accepting of a disposition from him, to a clause, 
contained in his uncle’s contract of marriage, to whom his father was heir serv- 
ed and- retoured, conceived in. favour of the heirs male. 

Neu'bytb MS. p. 62. . 


No 50. 
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*** This case is also reported by Stair. 

No 50. 

1666. July 5.— Lawrence Scott pursues the daughters of umquhile David 
Boswel of Auchinleck, and the Losd Cathcart, and the lairds of Adamton, and 
Sornbeg, for a thousand merks adebted by him to the defunct. The defenders 
offered to renounce. The pursuer replied, they could not renounce, because 
~ they had behaved themselves as heirs, in so far as by agreement betwixt them, 
and the heir male, they bad renounced their interest of the heritage in his 
favours, and had gotten sums of money therefor. It was answered, non rdcvat 
unless they had so renounced, as to prejudge the creditor, or to assign, dispone, 
or discharge any thing they might succeed to, but if they only .got sums of 
money from the heir male, in way of gratuity for their kindliness to the estate, 
and to grant a renunciation voluntarily, as law would compel them, it would 
not make them liable ; and the truth is, that by the defunct’s contract of 'mar- 
riage,' the estate is provided only to the heirs male, and ooly 10, coo merks to 
the daughters. . Likeas, the defunct disponed the estate to his brother’s son, who 
adjudged both upon the clause of the contract, and disposition, and the defen- 
ders renounced to him as a. creditor, in common form. 

The Lords found that the geting of sums of money, for such a renuncia- 
tion, by which the creditors were prejudged, did not infer behaving as heir. 

Stair, v. X. p. 389. 


No 51. 
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1676. July 19. J'J’evoy against Lord Balmerinoch. 

Maroaret Nevoy pursues the Lord Balmerinoch, as representing the Lord 
Cowper, to make payment of Cowper’s bond; and insists on this passive title, that 
Balmerinoch is apparent heir-male to the Lord Cowper, and that he transacted 
with the Lady Cowper, who got a disposition of the estate, from her husband, 
whereby the Lady disponed to him the foe of the estate, and some bonds due 
to Cowper assigned to her, and Balmerinoch was obliged to deduce an apprising 
of the estate for- debts due to himself by Cowper, and upon other debts of 
Cowper’s ; and therefore, having right at creditor, and for all rights he might 
have by the said apprising!, he .ratifies the Lady’s right, in so for as it is not 
disponed to himself, which right was m keto, and defective as being in preju- 
dice of the heir, and this contract imports in effect the heir’s consent, and vali- 
dates the disposition in lecto pro tanto ; and the Lords have, by their act of 
sederunt in February 1662, declared, that it shall be a behaving if an appa- 
rent heir possess by virtue of an apprising, or an adjudication proceeding upon 
bonds granted by himself ; and in this case it is offered to be proven, that the 
sums apprised fpr, ot some part of them, are debts due by Balmerinoch as 
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principal, and Cowper as cautioner, and so is in effect for Balmerinoch’s own 
debts, and he is in possession, and hath nothing else to ascribe his debt to but 
that apprising ; 2 do, Though this condescendence should not make him heir 
simpliciter, -yet it should make him liable in quantum est lucratus by the Lord 
Cowper’s disposition. 

The Lords found, that the getting benefit by transaction could not make an 
apparent heir liable, unless he had done a deed that might communicate the 
defunct’s right which might have been affected by the creditors ; but found 
that member relevant, that the defender possessed by an apprising deduced, 
containing debts due by Cowper as cautioner for Balmerinocb’s father, to whom 
he is heir. 

1676. December 13 — This cause being heard and decided the 19th day of 
July last, the defender further alleged. That he could not be liable, as behav- 
ing as heir, albeit he had right to an apprising led for his own proper debt, 
though he had intromitted thereby ; because the act of sederunt 1 662, being 
a great extension of that penal passive title, ought not now to be made use of, 
because the motives exprest in that act do cease by the act of Parliament 1661, 
* Preferring the defunct’s creditors to, the creditors of the apparent heir, for the 
‘ space of three years ;’ and, by the act debtor and creditor, ‘ Declaring all 
‘ apprisings redeemable if they return to the apparent heir, for what they truly 
‘ paid and, if these statutes had been duly considered, the act of sederunt 
would never have been made, the inconvenience being cured. But there is a 
great inconvenience to apparent heirs, who must either lose their inheritance, 
or be liable to all the defunct’s debts, though far exceeding the value of the 
estate ; 2 do. The act of sederunt must be strictly interpreted, which is only 
against bonds granted by apparent heirs after the defunct’s death, as being of 
design to defraud creditors ; but here the bonds were anterior to the defunct’s 
death, and gestion being odious, is never understood but where there appears 
animus immiscendi ; but here, by the transaction with the Lady Cowper, there 
is the greatest care taken not to immix. It was answered for the pursuer, That 
the act of sederunt stands in vigour and observance, and is well consistent with 
the' prior acts, all being little enough to secure creditors against the contriv- 
ance? of apparent heirs to bruik their predecessor’s estates, without paying 
their debts ; and the reason of the act of sederunt being against such contriv- 
ances, albeit in the narrative it bears, ‘ That bonds granted after the defunct’s 
*• death by apparent heirs it beareth also, ‘ To be against all such ways.* 
And, by the contract with the Lady Cowper, there is no care taken not to 
intromit ; but, on the contrary, the right of apprising to be led by Bahnerinoch 
is provided to be disponed to the Lady in corroboration of her other rights, 
that she may possess thereby ; and therefore the defender hath behaved in 
these points, 17720, That he hath caused lead an apprising of Cowper’s estate 
for BaLmerinoch’s own debt, carried on by his own agents, on his own ex- 
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No 52. penses, which alone, unless he will renounce it, affects the defunct’s estate, 
and imports behaviour; ido , The ratification in favours of the Lady Cowper, 
though relating only to apprisifigs to be deduced, imports behaviour, much 
more when the Lady Cowper actually possesses, and can defend her possession 
by no other right, her own right being granted by her husband in lecto ; $tio, 
Balmerinoch hath entered vassals, which is a clear deed of behaviour, if he 
had no apprising, and if he had for his own debts, it is an intromission, against 
which the apprising cannot defend him from behaving according to the act of 
sederunt.- 

The Lords found, that an apparent heir having right to an apprising for 
his own debt, or assigning the same apprising, doth not import behaviour, if 
he, or others deriving right from hirti, intromit not ; and found, that the rati- 
fication in favours of the Lady Cowper, being only for his right of apprising, did 
not import behaviour; but found, that if the apparent heir did receive vassals, or 
uplifted feu-duties, or other duties by himself, or any other deriving right from 
him, that the same is relevant to infer behaviour, notwithstanding of any ap- 
prising to .which he hath right, or to his behoof, proceeding upon his own debt; 
and therefore found, that seeing the Lady Cowper possest, if she could not 
defend her possession by her right from her husband, as being granted in lecto, 
or being otherway» defective, that her possession was to be ascribed to her right 
from Balmerinoch, and therefore did infer behaviour against Balmerinoch. 

Fol. Die. v. 2. p. 31. Stair, v. 2. p. 454, & 476. 

* , *#* Dirleton reports this case : 

The Lord Balmerinoch was pursued, as representing and behaving as heir 
to the Lord Couper, at the instance of Margaret Nevoy, and diverse other, 
creditors of the said Lord Couper, upon that ground, that he had ratified a 
disposition, made by the said Lord Couper, in favours of his Lady, on death- 
bed, and was obliged to comprise the said lands, and to give the said Lady a 
right to the comprising, to be deduced, that should be preferable to other 
creditors ; and that, by the act of sederunt in my Lord Nithsdale’s case *, 
apparent heirs, granting bonds to' the effect their predecessor’s estate may be 
established in their person, or in the person of some confident to their behoof, 
are liable as behaving ; and it was alleged for the defender, That behaving is 
magis animi quam facti, and it is evident that the defender did shun to be heir, 
and did of purpose take the course foresaid, that he should not represent the 
defunct. 

The Lords found, that the condescendence was only relevant in these terms, 
vte. that the defender, or any confident to his behoof, had comprised the said 
estate for Balmerinoch’s own debt, and had possest by virtue of the comprising; 
or that the Lord Balmerinoch had communicated the right of the said compris- 
ing to the Lady Couper, and that she had possest by virtue thereof, and could 

* Olendoawyne against Nithsdale, No 84. p. -9738. 
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not defend herself with her own right, as being in lecto, Or otherway s defec- 
tive. 

It was the opinion of some of the Lords, that it was sufficient and relevant 
to say., that Balmerinoch had comprised for his own debt, and was obliged to 
communicate the said comprising, and had ratified the Lady Cowper’s right ; 
for these reasons, imo. The law considers quod agitur, and not quod simulate 
concipitur ; and the Lord Balmerinoch, by taking the course foresaid, to com- 
prise for his own debt, intends upon the matter adire , and to carry away his 
uncle’s esflrte, to frustrate creditors ; 2 do, Though it be pretended that there is 
a difference betwixt Nithsdale’s 'case and this, in respect, in that case, the ad- 
judication was upon bonds granted by himself after his father’s decease, and, 
in this, the comprising is for my Lord Balmerinoch's debts, contracted before 
my Lord Cowper’s death, the said difference is not considerable, seeing, as to 
that case, there was a design to carry away the defunct’s estate, by a deed of 
the apparent heir, to the prejudice of creditors, and there is the same in this ; 
3*0, Though my Lord Balmerinoch had granted only a ratification, without 
communicating any right, eo ipso he behaved as heir ; in respect he had rati- 
fied the Lady’s right, for any right or interest he had himself ; and he had an 
interest, as apparent heir, sufficient to establish a right in the person of the 
said Lady, and to prejudge creditors ; so that they could not question the same, 
seeing rights on death-bed being consented to by the apparent heir when they 
are made, or ex post facto , become valid and unquestionable ex capite lecti, as 
appears by the law of the Majesty, concerning rights on death-bed. 

Dirleton, No 400. p. 197. 

, Gosford also reports this case : 

1676. July 25. — The Doctor and Thomas Douglas, as creditor oy bond t* 
the deceased Lord Couper, did pursue the Lord Balmerinoch, as representing 
the Lord Couper, the uncle, upon the passive titles, viz. that he was vicious in- 
tromitter with ‘the rents of his estate, and that he had behaved himself as heir, 
by granting a charter to one of my Lord Couper’s vassals, with a de novodamus. 
It was alleged for the Lord Balmerinoch, That he could not be liable for any of 
these deeds condescended upon, because he had intromitted by virtue of a 
comprising led against the Lord Couper’s estate, which he had right to.; and 
any charter he had was as compriser, so that the creditors may redeem, but 
there can be no ground of a passive title. It was replied , That the comprising 
could not defend him, because it was led for his own debts, and not for the 
Lord Couper’s, and, as an apparent heir granting bonds, whereupon being 
charged to enter to his predecessor’s estate, and acquiring right to that com- 
prising, it will not free him from a passive title, as was lately found in the case 
of the Earl of Nithsdale, No 84. p. 9738., whereupon an act of sederunt 
was made to make it a leading case, 50, upon that same reason, an apparent 
Vol. XXIII. 53 Z 
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No 5 r. heir suffering a comprising to be led against him for his own debt, albeit prior 
to his predecessor’s death, and obtaining a right thereto, and entering to the 
possession, he ought -to be liable to his predecessor’s debts, otherwise, by such 
a contrivance, the true creditors of the defunct might be disappointed, and his 
estate applied for payment of other debts than those contracted by himself. It 
•was replied to the 'id , That Balmerinoeh’s comprising being but lately led, and 
the legal not expired, it could give him no right to grant a charter, with a de 
1 novodt.m^s, to any vassal ; it did necessarily infer a behaviour, having gotten 

a composition therefor. — The Lords did repel the first defence fdinded upon 
the comprising, which, after perusal, was found to be only the proper debt of 
my Lord Balmerinoch, and not for the debt of the Lord Couper; seeing that 
same reason did militate against his intromitting, by virtue of such a compris- 
ing, to make him heir passive , as did militate, in the case of the Lord Nitbs- 
dale, against voluntary gfan'.ing of bonds by apparent heirs, that comprising? 
might be led against their predecessor’s estate, and right made to them with- 
out entering heir, they being both contrivances, of a like nature, to defraud 
the lawful creditors of their defunct predecessors, and yet to carry away the 
benefit of his estate. As to the second point, of granting a charter with a de 
novodamus, it was hot decided, the first being sufficient for a passive title. 

1676. December 14. — In the action betwixt the said parties, wherein there 
was an interlocutor 25th July 1676, being again called, and the whole debate 
resumed upon that point, that the Lord Balmerinoch’s comprising being for his 
own debts, could not make him heir pas sive, because it was a lawful title the 
time of his intromission ; as likewise, it being urged against him, That he 
had transacted with the Lady Couper, and had confirmed her right of liferent, 
which was null of the law, being granted on death-bed ; as likewise, that he 
had entered a vassal, by granting a charter, bearing a de novodamus , for which 
he had gotten composition, and had intromitted with the whole mails and du- 
ties of the lands, besides the liferent ; so that it was decided in the case of my 
Lprd Nithsdale, No 84. p. 9738., and thereupon an act of sederunt made, bear- 
ing, that apparent heirs granting bonds for their otvn debt, but not their pre- 
decessor’s, whereupon comprising being led, and they intromitting, it should 
be a title to infer a behaviour, and make them liable to their predecessor’s 
' .debt ; it was answered for the Lord Balmerinoch, That aditio h<ereditatis was 
magis animi quarn facti ; and, by our law, quivis titulus etiam coloratus would 
defend an apparent heir from being liable for all debts, but only to count for 
his intromission ; so that he having of purpose led a comprising to be a lawful 
title, it cannot be presumed that he ha dUanimum adeundi hartditutem ; and, for 
the practique, it could not meet him, because the Lord Nithsdale was not 
debtor, before he was apparent heir, to any debtor, but did grant bonds after 
he was apparent heir, of purpose to defraud his predecessor’s creditors 

. The Lords did again renew their interlocutor ; and found, that the granting 
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of a charter for composition, bearing a de novodamus, was relevant per se to 
infer a behaviour; as likewise, that he. had possessed or granted right to the 
Lady Couper to possess her own liferent right, being reducible, as granted on 
death-bed ; but, as to the last point, of causing comprise for his own debts, 
contracted before he was apparent heir, whereby he pretended not .to fall un- 
der the act of sederunt, I was not decided, but it seems the law. can make no 
difference, seeing the foundation is the same whether the bonds be before or 
after, viz. that taking an indirect course animo de fraudandi creditors, where 
the defunct had little or inconsiderable debt of his own, whereby they intend 
to possess their predecessor’s estate, which may be great, and frustrate all credi- 
tor?, by putting them to great expenses of plea, of necessity to compone with 
them as they please. 

Gosford, MS. No 887. p. 568. W* No 920. p. 59 6. 


No 51. 


/ 


1711. June 28. 

Thomas Dick and William Erskine against John Carstairs of Kinneuchar. 

Thomas Dick and William Erskine being creditors in considerable sums to 
the deceast Carstairs of Kilconquhar, alias Kinneuchar, they pursue John Car- 
stairs, now of Kinneuchar, his son, for' payment, on the passive titles, and con- 
descended on this act of behaviour, that Mr John Wood having adjudged his 
father’s lands, did, after the legal, sell a part of them to Sir Philip Anstruther ; 
but, in regard his right was looked upon as dubious and insufficient, and he 
gave only warrandice from his own fact and deed, Sir Philip the purchaser de- 
clined to pay an adequate price, or rely on Wood’s right ; and therefore Car- 
stairs, now of Kinneuchar, gave him a bond of the same date, and before the 
same witnesses, expressly relative to the minute, obliging himself to deliver to 
Sir Philip the writs of the lands, to purge incumbrances, to warrant absolutely 
at all hands, and against all deadly; and, for his better Security, to enter heir 
in certain lands which did belong to his grandfather, to make Sir Philip’s war- 
randice more effectual ; and he found Sir William Bruce, his father-in-law, 
cautioner for performance of the premises ; by which deeds it was evident he 
was the principal disponer, and Wood only a mere name to cover and palliate 
the contrivance ; and that he had plainly meddled with the charter-chest and 
writs, which was per se a sufficient passive title without any more. Alleged 
for the defender, This was one of the nicest passive titles had ever been fallen 
upon, and it being odious to subject a man to an ocean of debt, where his 
animus gerendi does, not appear, but, on the contrary, a formed design and 
intention not to represent, his concurrence being merely to do a kindness ta 
his father’s creditors, without a sixpence of benefit to himself, Wood having 
got the price, and purged some preferable writs therewith : But v. here the 

53 z * 
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No 52. apparent heir has no actual intromission, nor any deed of disposal and aliena- 
tion made, where can this passive title be fixed ? Indeed, if any part of the 
price had come to his pocket, he would not struggle, seeing pretium rue c edit 
loco rei ; but Mr Wood was tjie sole disponer, transacter, and bargainer, and 
all the obligations he entered into had nothing dispositive in them, but mere 
accessories, as to deliver a progress, warrant the right, &c. which are no part 
of the transmissision of the property, but might all be done by a stranger, as 
Well as by an apparent heir, and so can never infer a gestio pro karede, which 
being a fietto juris can go no farther than the reality. So the deeds must be 
shell as are peculiar to him as heir ; but if they be common to him and an 
extraneous person, they can never bind the character of behaviour on him ; 
for that were to make the copy exceed the principal : And so determines the 
learned Voet, ad tit. De acq. ct <m. hared. § 6. If an heir apparent do such 
things as may be acted both tanquam hares et tanquam extraneus , non intelligitur 
in tali casu pro htrede se gessisse. And as to the having the writs, they were 
not in his hands, ,but lying beside Robert ,Carstairs, his father’s writer, so he 
had no intromission therewith ; et in dubio respondendum est pro reo. Yea, there 
be stronger cases which will not infer a passive title, such as the apparent heir’s 
corroborating his father’s bond ; or evert paying one of his creditors will not ope- 
rate to make him liable to the rest. Next, the taking out brieve6 to serve heir, if 
• he stop there and do not proceed to perfect it by an actual service,- it will not 

import behaviour, as was found 28th June 1670, Ellis contra Carse, No ay. 
p. 9668. And law requires an actual contrectation and meddling with the res 
hareditaria , or a disposing thereon, none of which can be Subsumed in this 
case. Answered , That it is not to be expected that heirs lying at the watch 
to defraud their father’s creditors, and yet to draw the emoluments, will do 
positive direct deeds, but contrive all per ambages and interposed persons, as 
Mr Wood is plainly, and plus valet quod, agitur quam quod simulate concipitur. 
And his obligements being ex incontinent i, is as good as if ingrossed in the dis- 
position, and makes up the principal part thereof, without which Sir Philip 
would never have paid the price. And what man in his right senses will be- 
lieve, that an apparent heir would put himself under such strict obligations of 
delivering the writs, of absolute warrandice, &c. and get nothing for it ? And 
it is remembered, that, about the year 1666, the Lords found an apparent heir 
1 able for giving a renunciation of his predecessor’s estate, as having the force 
of compleating a third party’s right, betwixt the heirs of Ord and John Lut- 
foot, infra, b. t. And we are not to consider whether the heir designs a behaviour 
or not ; but we must look to what the law presumes, which Paulus L. 9. D. 
De acq. et omit, hared, very well explains, si is qui bonis paternis se_ abstinuit 
per subpositam personam bona pair is mercatus juerit, perinde eum convenire opor- 
tere a creditoribus ae si bonis paternis se immiscuisset. And it holds just as well 
in the selling his father’s heritage by an interposed person, as it does in buying 
it ; and it is plain Mr Wood was. nothing but a cloak and cover to his fraud. 
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And whereas it is contended. Wood was the sole disponer, bargainer, and trans- 
actor ; it was answered , There is a flood and torrent of words, but little thought, 
verity, or sound reasoning ; for Wood only conveys some lame rights ; and 
saves himself by giving no warrandice but from fact and deed ; whereas the 
thing that completes the right is the apparent heir’s engagements, without 
which the purchaser would never have bought them ; so it is a plain contriv- 
ance to palliate the fraud. — The Lords, by plurality, found the apparent heir’s 
granting the bond of the tenor foresaid imported a behaviour ; but, on a re- 
claiming bill, the Lords ordained the case to be farther heard. 

171D. 8 Erskjne and Dick contra Carstaire, mentioned supra 28th 

June 1711. The deceased Captain Carstairs of Kilconquhar being debtor to 
Mr William Erskjne, Governor of Blackness Castle, William Erskine, his son, 
pursues John Carstairs, the Captain's son, for payment on the passive titles, 
which they qualify thus : That Sir Philip Anstruther being to purchase a part 
of the Captain’s lands, the contrivance was, that Mr John Wood, a creditor-ad- 
judger, should be the disponer, not simply as absolute proprietor, hut as hav- 
ing right to several adjudications, and who would give no other warrandice but 
only from hjs own fact and deed ; therefore to make up a complete right to 
Sir Philip, the buyer, Kilconquliar, the apparent heir, grants a backbond of the 
date,, and before the same witnesses, with Mr Wood’s minute, obliging 
himself to exhibit and deliver a sufficient progress of the writs of the lands, ‘to 
purge incumbrances, and to be bound in absolute warrandice, to free the pur- 
chaser of aU minister’s stipends and public burdens preceding his entry ; and 
to make his warrandice more effectual, he obliged himself to enter himself in- 
feft in an estate descending to him by his uncle, and found Sir William Bruce 
cautioner for that effect. From which premisses the argument of his repre- 
senting gestione pro Jutride was pushed thus: Wood was only an interposed 
name, Kilconquhar was the only true disponer, as being the chief obligant ia 
^1 the material and essential clauses of a sale or alienation, viz. absolute -war- 
randice, delivery of the writs, (which imported his intromission with the char- 
ter-chest) and purging incumbrances, which proved that the price was con- 
verted to his utility, being to free and disburden the land? ; and accordingly 
the purchaser got the writs, and is now in the peaceable possession of the 
lands, who would never have relied on Wood’s right, unless Kilconquhar, the 
apparent heir, had interposed ; and he alone gave the finishing stroke to the 
perfection and consummation of the right, so there cannot be a clearer beha- 
viour. Alleged, This passive title 0 i gestio requires two things; imo, Animus 
adeundi et immiscendi ; and ado. Actual contrectation and immixtion, none of 
which appears in this case ; for his design was both laudable and honest, to 
have his father’s debts paid out of the sale -of his own lands ; and no lawyer 
can pretend, that an apparent heir’s paying any of his predecessor’s creditors > 
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No 52. voluntarly, subjects him to a pa&ive title quoad the rest, and all this arguing is 
from remote inferences and implication ; but passive titles must be inferred 
from direct positive deeds, according to their definition of being a disorderly 
illegal immixtion, which implies actual contrectation, whereas not one farthing 
of the price came to Kilconquhar, but all to the creditors; and Wood is the 
direct disponer, and the apparent heir only concurs for the purchaser’s farther 
security. It is the proprietor’s will by- the dispositive clause that only trans- 
mits the property. The other clauses of warrandice, writs, and incumbrances, 
are only accessory, and such as may be undertaken by extraneous persons, who 
neither by apparency or otherwise, have any right to the subject ; and nothing 
can infer a behaviour but deeds proper tantutn modo to an heir, and not such as 
be common to be done either by them or strangers, as the learned Voet ad tit. 
De acquir. vel omit hared, distinguishes. For if the fact be applicable to any 
other Consideration, it is juster to land it there, than in an unfavourable legal 
- penalty of a passive title ; and thus the Lords have explained it, 5th July 

1 665, Scot contra Auchinleck, No 50. p. 9693., where it was found, that a 
simple renunciation granted by an apparent heir of all pretence or claim he 
had to the Estate, if it did not contain a conveyance of the right, did not infer 
the passive title of behaviour, even though the apparent heir got a gratuity 
for his kindness, and so a willing renunciation ; and the like was found, July 
19th 1676, Nevoy contra Lord Balmerino, No 51. p.9694; and Spottiswood, 
tit. Heirs, says, gestio pro harede is more animi quam facti ; and one cannot 
incur behaviour sine anitno gerendi. And here, there being no design to pre- 
judge creditors, but rather to pay them, it were beyond measure hard to open 
a door, not only to pay the debt pursued for, but to let in a flood of creditors 
far beyond the value of the estate, against one who innocently interposed, and 
got no part of tfie price. Answered, There have been so many inventions cpn- 
trived for apparent heirs enjoying their predecessor’s estate, and yet deftaud 
the creditors, so that no country has taken more pains to obviate them than 
Scotland; and allow this once, adieu to the passive titles, for such as Mr Wood 
shall be a cover to heirs to possess, a cover to acquire in titles, a cover to con- 
vey to confident trustees, and all for the apparent heir’s behoof, who then may 
safely undertake all the substantial parts of the transmission ; but our law can- 
not be so defective in remedying such palpable frauds, and. the intromitting 
with a charter-chest is a gross behaviour ; and though they came by Robert 
Carstairs, his father’s agent, yet he was but a hand ; and qui per alium quid fa- 
c-it per se facere videtur. And however the old decisions run, that a renuncia- 
tion for money did' not infer a gestion; yet of late, in the case of Lawrence 
Ord and John Lutfoot, infra b. t., such a renunciation without a convey- 
ance made him liable. The Lords found Kikonquhar’s oblige ment to exhibit 
a progress, to purge incumbrances, and to be liable in absolute warrandice, 
with the actual delivery of the writs, inferred the passive title of behaviour. 
Some of the Lords preferred a temperament, that it should not make him uni- 
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versally liable, but only in valorem , because of the straitness of the case, but 
this was waved, and dropt at this time. 

Fol. Die. v. 2. p. 31. Foutitainhall, v. 2. p. 652. and 750. 

V 

Forbes reports this case. 

Thomas Dick pursued John Carstairs of Kilconquhar, as representing his fa- 
ther, Captain William Carstairs of Newgrange, for payment of a sum in his fa- 
ther’s bond, and insisted upon the passive title of behaviour as heir, in so far as 
Mr John Wood, minister ,of St Andrews, having by a minute of sale, narrat- 
ing, That there were in his person several adjudications of the lands of New- 
grange, wherein the defender’s father died infeft, obliged himself to dispone 
these lands in favours of Captain Anstruther, with warrandice from fact and 
deed ; and per verba de prasenti , assigned and clisponed for an adequate price 
to be paid to him ; the defender, by a separate writ of the- same date, signed 
before the same witnesses with the minute, and expressly relative thereto, did* 
ior Captain Anstruther’s further security, oblige himself not only to exhibit 
and deliver to him awalid and sufficient progress of the writs of the lands be- 
twixt and a certain day, but also to warrant Mr Woof’s disposition at all hands, 
and against all deadly.; nay further, particularly bound himself to purge the 
lands of certain incumbrances named ; and to capacitate him the better to 
implement, he, as principal, and Sir William Bruce, his father-in-law, as cau- 
tioner, obliged themselves, that the defender should enter, and infeft himself 
•in the barony of Kilconquhar, as heir *to John Carstairs, his uncle : Which 
procedure was a manifest behaviour in the defender, as heir to his father; he 
being in effect the true disponer of his father’s heritage, and Mr Wood’s name 
used but as a cover to elide the passive title. For though the minute bears 
the price payable to, and discharged by him, law and common sense presumes, 
it was not paid at that time, nor ever paid to Mr Wood ; because, there re- 
mained a great deal to be performed on the disponer’s part, as the purging in- 
cumbrances, granting a disposition, delivering of writs. Now why would the 
defender so anxiously have undertaken an absolute warrandice to get money 
for Mr Wood, who did only oblige himself to warrant from fact and deed ? 
There is nothing more natural to suppose, than that he who receives the price 
should warrant the purchase, and consequently, that he who warrants the pur- 
chase, hath received the price. Besides, the defender may, be charged to enter 
heir upon his obiigement of absolute warrandice, and’ so by his deed only suc- 
ceeding heirs are debarred. 

Alleged for the defender, Mr Wood’s adjudications being expired, the abso- 
lute right without any reversion was stated in liis person, so that none but he 
could dispone. And there dould be no behaviour as heir by the defender’s 
entering tanquam quilibet into these 'accessory obligements to warrant and make 
good the progress for encouraging the purchaser, out of kindness to the credL 
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*Nc 52. tors, which any stranger might have done as an interposing friend or cautioner ; 

for nothing but intromission with the rents or writs can infer a behaviour.— 
2 do, To evidence hew loth the Lords have been to extend this passive title, ap- 
parent heirs renouncing all claim they had in favours of persons to whom 
'their predecessors had disponed, was found to be no behaviour, though they 
got some gratification for so doing ; because, they transmitted no right, July 
5. 1666, Scot contra Heirs of Auchinleck, No 50. p. 9693 ; July 19. 1676, Ne- 
voy contra Lord Balmerino, No 51. p. 9694; and the defender received no 
gratification, nor any part of the money. Again, the taking out brieves with- 
out actually serving heir, is riot sufficient to import behaving, June 28. 1670, 
Elies contra Carse. -No 27. p. 9668, though this discovers animum adeundi. All 
which is exactly conform to the common law, Poet. Comment, in Pandect. Tit. Dt 
ncquir. tt omit. Pass. § 6. 

Replied for the pursuer, Though intromission with writs and rents be the 
most open and usual, they are not the only acts of behaviour, in so far as the 
property is more valuable than the rents ; and if apparent heirs should be al- 
lowed to dispone safely in such a subtle affected way in fraudem legis, creditors 

sTiall be no longer secure by the passive title. And in the case of Orr, 

daughter to Lawrence Orr, and Walter Graham, against the Creditors of the 
said Lawrence Orr, infra, h. t. an apparent heir’s renunciation, being up- 
on the matter a conveyance, was found to make the heir liable passive.— 
Such on obligement granted by an apparent heir differs from the like granted 
by a stranger, in that the latter doth not operate a conveyance of the property, 
but only secures the purchaser against any damage arising through defect of 
the right ; whereas an apparent heir’s obligement of that nature turns to a con- 
veyance Of the property, in so far as the purchaser might thereupon have ad- 
judged the lands from him upon a charge to enter heir in implement of the 
warrandice, and made them as much his own irredeemable, as if the apparent 
heir had disponed them. 

The Lords found the defender’s granting the band, of the date of the mi- 
nute, imported a behaviour as heir to his father; and thereafter, July 4. 1712/ 
upon a new hearing and report, the Lords again found, That the defender's 
granting the bond of the date of the minute, with the delivery of the writs by 
one James Carstairs, who received them from Robert Carstairs, the defender’s 
father’s agent, imported a behaviour. For the Lords presumed the writs were 
s<? delivered in consequence of the defender’s obligement to deliver them ; by 
doing whereof, Robert or James Carstairs, as his negotium gerens, freed him of 
his obligement. 

Forbes, p. 496. 
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SECT. VHI. 


Acts' of the Heir proceeding from his Connection with the 

Predecessor. 


1609. Feb. 23. ibio. Jan. 23. Henryson against Sinclair. No 53. 

\ 

In an action of transferring, pursued by James Henryson, as heir to IVIarion 
Sinclair, his mother, who was only daughter and heir procreate betwixt Ed- 
ward Sinclair of Drydane and Margaret Ramsay, his first spouse, daughter to 
David Ramsay of Bangour, against John Sinclair, “ his father, who was heir or 
successor to the said Edward Sinclair, procreated upon Beatrix Renton, his se- 
cond spouse, which Edward was heir or successor to Sir William Sinclair, his fa- 
ther, party contractor, to hear and see the (contract) matrimonial made betwixt the 
said Sir John and Edward, his son, on the one part, and>the said David Ramsay 
and his said daughter on the other part, and ‘registered in the official’s books 
of — " , 10th April 1618, whereby Sir John was obliged to infeft his said 

son and future spouse in the most half, at the least the best half of his lands , 

of Lesswood, Piccars, and Drydane ; the Lords found Edward Sinclair to be 
successor titulo lucrativo to Sir John, his father, by accepting the infeftment 
contained in the said contract of marriage. 

Kerse, MS. fol. 14!.. 


1610. November 20. Master of Boyd against Lord Campbell. No 54. 

An apparent 

An apparent heir ol ward lands will gci modification for his aliment, albeit 
he be not served heir ; but the pursuit of that action will make him heir. In get* an ali. 
the estimation of the rental, the Lords will not only consider the yearly duty ^him^*!** 0 ** 
of mail and farm, but also the entries and grassums which the donatars to the jj'tj'd’to'the 
ward have gotten from the friendly tenants, because, in many parts of the putive title*, 
country, the grassums are great, and the yearly duty very mpan. 

Fol. Die. v. 2. p. 32. Haddington , MS. No loot. 

*** A similar decision was pronounced 12th February 1635, Hepburn against 
Seaton, No 1. p. 381, voce Aliment. 


1612. January 31. 


Home against Home. 


In an action of spuilzie of the teinds of Hounthowood, pursued by George 

Home of -, contra Alexander Home of Hattonhall, upon a tack acquired 

Vol, XXHI. , 54 A 


* No 55, 
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- No 55. by William Home, his father, to himself and the said Georgej his son, in fee, 
and the heirs of the longest liver, for nineteen years, the Lords found, that 
George was successor to his father by his tack, and obliged therefore to warrant 
the defender, to whom their father made right to their teinds before the date 
of the tack. 

Kcrse, MS. fol. 141. 


1622. March 25. Lord Semple against Hay. 

No 56. 

An apparent heir of a nobleman assuming his predecessor’s titles is not a be- 
haviour. 

Fol. Die. v. 2. p. 32. Erskine, MS. 


*#* Auchinleck reports this case. 


1633. December 2 r.— John Hay of Tourlands pursues my Lord Semple as 
heir to his father, -in so far as after his father’s decease, he behaved himself as 
heir, in riding in Parliament and for succeeding to his father’s honours; which 
was repelled, seeing Semple was in fee of the lands before his father's de- 
cease, reserving only his father’s liferent. This interlocutor was pronounced 
20th March 1623, and a bill given in for an extract thereof at Semple’s in- 
stance 2 1st December 1633. 


Clerk, Hay. 


Aiichinleck , MS. p. 7. 


No 57. 


1627. January 24. Glenkjndie against Crawtord. 

The passive title was not sustained upon a person having in a writ designed 
himself as heir, and professed himself to be heir, not being in re hereditaria. 

Fol. Die. v. 2. p. 23. Durie. 


*** This case is No 25. p. 6869, voce Induciae Leoales. 

*** The same was found 8th July 1628, Dunbar against Leslie, No 15. p, 539*. 

voce Heirship Moveablxs. 
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1629. July 16. 

Murray against Ross, Chalmers against Boswell, and Whuelaw against 

Ruthven. 

Walter Murray pursued an action of registration against Walter Ross, as 
behaving himself as heir to his father, by payment of his debt, in so far as 
John Monro having obtained a decreet of registration against the defender as 
lawfully charged to enter heir to his- father, and having charged him thereup- 
on, he suspended upon a reason of payment made by his father to John Mon- 
ro, which he referred to John’s oath, and next he offered to renounce. In 
which suspension the term was circumduced for not producing the renunciation, 
and likewise the letters were found orderly proceeded, in respect the charger 
declared that Walter’s father had made him no payment. In respect of this 
exception of payment, in proving whereof the defender succumbed, the pur- 
suer contended he was heir to his father in sempitemum , especially he having 
made payment conform to the said decreet of suspension. Replied, These sen- 
tences being recovered against him only as lawfully charged to enter heir, the 
furthest they could work was only in favours of the obtainers of the decreet, 
and for payment of the debts therein contained, but could never work in fa- 
vours of the pursuer, who was. a third party. Duplied, The exception of pay- 
ment and sentence following thereupon, he compearing and succumbing, make3 
him heir to all the world, that had any just action against him. The Lords 
found that it were hard to make a man heir for payment of his father’s debts, 
and so assoilzied him from that action. 

1631. January 26.— The like was adjudged betwixt- James Chalmers of 
Gaigirth and David Boswell of Auchinleck, against whom he sought to have a 
bond of 10.00 merks transferred as heir to his father by intromission with his 
heirship goods, for proving whereof he produced a decreet given against him for 
null defence, and could only work in his favours that obtained it ; but now 
against this pursuer he would allege that his father was such a person that could 
not have an heir. The exception was Sustained and received. 

1630. July 10. — The same was found betwixt Patrick Whitelaw and the 
Laird of Ruthven, That a decreet obtained at a party’s instance against another 
as lawfully charged to enter heir, can. work in no other’s favours but only his 
•that obtained the decreet. 

Fol. Die. v. a. p. 32. Spottiswood , (Heirs.) p. 141. 

« 

The first of these cases (Murray against Ross) is reported by Auchinleck : 

1629, July 16. — If a decreet be obtained at the instance of a creditor 
against an apparent heij charged to enter heir, the decreet will not prove him to 
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be heir if he be pursued at the instance of a third person, but he must first be 
charged de novo to enter, as was done by the other party. 

Aucbinleck , MS. p. 4. 

The same case is also reported by Durie : 

The defender being charged for payment of his father’s debt, as behaving 
himself as heir to him, hoc medio, in so far as he being lawfully convened to en- 
ter heir to his said father by another creditor, in that process he compeared 1 
and took a day to renounce to be heir, and at the term assigned thereto having 
failed to produce a renunciation, decreet is given against him, and the same 
decreet being thereafter suspended upon a reason alleged by him, bearing pay- 
ment to have been made by his father of the said debt, wherein having suc- 
cumbed, the letters were found orderly proceeded against him, for obedience 
whereof he had paid that debt, whereby he had behaved h'imself as heir ; but 
the Lords found, that this proved him not to be heir, and that sentence could 
. not be given against him in any matter betwixt other parties, besides those con- 
tained in the former sentence against him, wherein he being only decerned as 
lawfully charged to enter heir, that decreet so given was found would not prove 
in any Other process against him, but that the like charges to enter heir ought 
to be used by any person who would pursue super hoc medio, neither did the 
succumbing in that reason of suspension, or the preceding failzie to renounce, 
or payment conform to the sentence to the creditor, make him liable to othec 
creditors, as if he had behaved himself as heir to his father.. 

Act. ■ ■ .. Alt. Gihtcn. 

Durie, p: 463.. 

*#* Whitelaw against Ruthven is also reported by Durie : 

/ * * 1 . , . 

1630. July 10. — The Lord Ruthven being pursued by the said Patrick, to 
pay his father’s debt, as lawfully charged to enter heir to him ; who offering ta 
renounce, and the pursuer contending , That he could not be heard to renounce, 
because there was a decreet obtained against him, as charged-to enter heir- at 
another creditor’s instance of before, which decreet standing unsuspended or 
taken away, behoved so to work against him, that- he could never be heard to 
renounce to any other creditor so long as that decreet stood; for if this wero 
permitted, that he might renounce against one creditor, and let sentence pass ' 
against him in favours of another, as lawfully charged to enter heir, by collu- 
sion, or favour of preferring' one to another upon any other respect, -then he 
might take back again upon such conditions as the parties could agree upon, 
the land which the creditor whom he favours should comprise for a debt possi- 
bly not oWing, and bruik the same to the prejudice and defraud of other cre- 
ditors, which were unjust j notwithstanding whereof, it was found that he; 
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might renounce, for the foresaid inconvenience was not to be respected; seeing No 58. 

an adjudication upon a party’s renunciation to be heir, is more Summarily ex- 

pede than a comprising upon a sentence against the party as lawfully charged ; 

seeing there must another special charge precede before comprising, which is 

not needful in adjudications ; and if there be any collusion or unjust ground of 

the sentence, or no just debt, the parties interested thereby have action of the 

law against the same. 

Clerk, Gibnn* 

/ 

\ 

But the same day, in a process wherein Hay was clerk, a sentence betwixt a 
defender and another pursuer, obtained against this same defender convened as 
intromissatrix to pay her husband's debts, proceeding upon lawful probation 
wherein she was proved intromissatrix, was sustained in this process to prove 
her intromissatrix, she being so convened by another creditor ; and it was not ' 
found necessary to prove her intromissatrix de novo again; but this sentence, as 
said is, proceeded upon probation by witnesses ; whereas if it had proceeded 
upon contumacy to give her oath, it could not have proved out of that process- 
betwixt other parties. See Renunciation to be Heir. Res inter alios. 

Durie, p. 529. 

*#* Chalmers against Boswell is also reported by Durie : 

1631. January 26. — L. Gadgirth pursuing the L. Affleck, for transferring 
of a bend registrate against his father in the defender, as behaving himself as 
heir to him by intromission with his heirship goods, and for verifying thereof, 
produces a decreet giyen against him at another party’s instance, hoc nomine 
as behaving himself by the said intromission with the said heirship goods as 
heir, which being proved in that process by sufficient probation of witnesses, 
and so found and decerned, that decreet standing unreduced, the -same must 
prove him heir in all other processes pursued against him eo nomine ; and the 
defender alleging. That that decreet cannot prejudge him, but in that process 
only, where it is so fopnd, and cannot prejudge him of his defence to allege 
here, or in any other, action, that his intromission cannot make -him heir, be- 
cause his umquhile father being such a person that in lavfr would nor copld have 
any heir, which was not proponed in that process wherein he compeared not-, 
and decreet was given against him then absent;— rthe Lores found that that 
decreet, albeit done upon probation, should not prove the defender heir extra 
ilium processum; and therefore permitted the defender. to purge that alterna* 
tive, whereby he was convened as behaving himself as heir ; which the Lords 
found he might do, notwithstanding of that sentence ; . for, seeing he might re- 
duce that sentence, if there was reason so to do, against the obtainer thereof, 
much more might he oppone that reason by way of exception against another 
garty, user of the same against him; and, albeit that decreet, while it stands,. 
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might prove the defender to have intromitted with these goods, which might 
have been heirship goods of any person, who in law might have an heir, yet 
the same will not thereby prove him heir, if he may qualify that he was not 
that person who might have an heir, albeit he had intromitted therewith. 

Act. MiUgr. Alt. tficoltont Clerk, Gil ton. 

1631. July 13. — The deceased L. of Affleck, as cautioner for the L. of 
Lesmore, being debtor by bond to one Campbell in 1000 merks, the right of 
which addebted bond, by progress, being assigned to Gadgirth, he pursues 
transferring active in himself and passive in this Laird of Affleck, as behaving 
himself as heir to his umquhile father, by intromitting with his heirship goods ; 
and the defender alleging. That he could not be convened hoc nomine, because 
his father when he died was not that person who could have an heir, seeing 
he was not then prelate, baron, nor burgess ; for he was lawfully denuded of 
the property of all his lands before his decease in the defender’s favours with- 
out any reservation of his liferent ; and the pursuer replying. That notwith- 
standing thereof, he ceased not to be a person who might have an heir, seeing 
he offered to prove that his said umquhile father retained the possession of all 
his lands to the hour of his decease, notwithstanding of the right made to his 
son ; likeas, the defender acknowledged him to be such a person as might have 
an 'heir, and that he was his heir, in so far as, immediately after his father’s 
decease, he and the rest of the defunct’s bairns, having intromitted with the 
whole moveables, the defender then put apart and distinguished the moveable 
heirship from the rest of the moveables, and the rest of the bairns intromitted 
with all the rest except the heirship ; which heirship so distinguished, was in- 
tromitted with then by the defender’s self, which being then done by him be- 
ing major et sciens, makes him liable as heir; likeas, there is a decreet stand- 
ing obtained against him, albeit at another party’s instance, as behaving him- 
self by intromission with his father’s heirship proved in that • sentence ; and 
the defender alleging , That this intromission foresaid with goods cannot be 
found as intromission with heirship where the owner waS not a person who 
might have an heir in law for the reason alleged ; 'but the most he could 
thereby be subject in, was to make the same forthcoming to the. creditor, and 
not to make him liable to all the defunct’s debts ; and the decreet ought not 
to be respected, being given against him, not compearing ; and now he com- 
pears and propones this defence, which would have elided that pursuit ; and 
this is a decreet at the instance of another party, which cannot prove at the 
pursuer’s instance nor work in his favour ; — the Lords, nevertheless, repelled 
the exception in respect of the reply, which they admitted to the pursuer’s 
probation and to be proved ccnjunctim ; for they found the father’s retention of 
possession, and the eldest son’s separating and meddling with the heirship 
scienter, when he was-major, and the decreet foresaid standing upon probation,- 
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was enough to make him liable for his father’s debt,- as he who had behaved 
"himself as heir. See Res inter alios. 


Act. Stuart. Alt. Nicolson (sfGiltan. 'Clerk, Gilt an. 

Lurie, p. 559. & 595. 


1672. July 30. Fowlis against Forbesses. 

Robert Fowlis Bailie of Edinburgh, having obtained decreet against the 
three daughters and heirs-portioners of Mr William Forbes, advocate ; one of 
them being piarried to Mr John Strachan, suspends, and alleges that she does 
not represent her father ; and, albeit there be produced a right granted by her 
to Tolquhoun of her proportion of her father’s lands, and of all right she can 
succeed to, and that he is obliged to relieve her of all debts she can be liable 
to, and hath given her bond for 3000 merks, yet there hath nothing followed 
thereupon ; for neither is she infeft as heir-portioner, nor Tolquhoun infeft, nor 
hath he paid her any money, but suspended ; ido. Albeit sTie were actually 
heir-portioner she can only be liable for the third part of the debt. It was 
answered , That she having disponed her father’s heritage, and gotten bond for 
a sum of money therefor, she has unquestionably behaved herself as heir, and 
hath apprised Tolquhoun’s land upon the 3000 merks ; and therefore should be 
liable, not only for her proportion, but in so far as the benefit of her succession 
reacheth to, and she may pursue the rest for her relief, rather than put the 
pursuer, who is a stranger and a creditor, to divide his action or execution 
against many heirs-portioners. 

The Lords founcf the suspender liable upon the rights betwixt her and Tol- 
quhoun for her third part of this-debt, as ohe of the three heirs-portioners; and 
declared, that if the pursuer using diligence, should not recover payment 
through their insolvency, the Lords would take it into consideration, how 
jfar the suspender should be liable more than for her third part. 

Fol. Die. v. 2. p. 31. Stair, v. 2. p. 114, 
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1673. January 20.- Carfrak against Telfer. 

No 60 . 

A person being pursued as representing a debtor, upon that passive title, that 
he had behaved himself as heir to the defunct, in so far as, being convened at 
the instance of another party, he had proponed a peremptory defence; the 
Lords- found, That the proponing of a defence upon payment or such like, was 
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No 60. not such a deed as could infer the passive title of behaving, unless it were ad- 
minicled with intromission or otherwise. 

Reporter, Nevoy. Clerk, Hamilton. 

Tol. Die. v. 2. p. 32. Dirleton, No 223. p. 104. 

*#* Stair reports this case : 

1675. January 2 r.— James Telfer,. as assignee to a. disposition granted by 
Mr John Corsan, pursues John Corsan, his oye, for implement thereof, and in- 
sists upon this passive title, that the said John Corsan being pursued by another 
creditor of his goodsire’s, did propone a defence of payment and made litiscon- 
testation thereupon, and at the term assigned failed in probation, and so was 
decerned, which a behaving as heir, and an owning and immixtion in the in- 
heritance ; seeing in all processes against apparent heirs, if they propone pay- 
ment, they liberate the pursuer from proving the passive titles ; because by 
proponing upon the defunct’s right they behave as heirs. It was answered , 
That albeit custom hath exempted pursuers from proving the passive titles 
when the defenders proponed payment, because they ought not to delay the 
pursuer, if they will not represent; yet that. never was, nor can be expended 
as a general passive title to other processes. 

The Lords found the condescendence upon this passive title, as aforesaid, 
not relevant. . 

. Stair , v. 2. p. 307. 

v . 

*** This case is also reported by Gosford : 

IlS at iliu oatd Jtuuvo’u lujtuuvv uguluoi, Julm Ovsiouaj, £\jk Illicit- 111CIIL 

of a disposition made to his father, upon this passive title, that he being pur- 
sued by other creditors of his father’s as representing him, he did propone pe- 
remptory defences of payment, for not proving whereof he was decerned ; it 
was alleged , That albeit he had proponed peremptory defences against another < 
creditor, which, if he had succumbed ( to prove, would infer a passive against 
him to make him liable for that debt ; yet that^being res inter alios acta , 
and he not being liable upon any of the passive titles, could not be extended 
to another, unless they could condescend upon some othec passive title 
of behaviour. The Lords did sustain the defence, and found that the title of 
behaviour as heir, not being any otherwise offered to be proved than by pro- 
poning a defence in one process, ought not to be extended against the apparent 
heir, to make him liable to his predecessor's whole debts due to other creditors 
against whose titles he proponed no defence at all ; — the only reason of finding 
him liable upon proponing of a peremptory defence being, that thereby he se- 
cluded that creditor pursuing from having a present decreet whereby he might 
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affect the debtor’s 'estate by a comprising or adjudication upon the apparent 
heir’s renunciation ; which reason could not be pretended by this pursuer, to 
whom he was willing to grant a renunciation, so that he ought to condescend 
upon a passive title if he would have him personally liable. 

Gosford, MS. No 739. 


,1698. December 13. John Moffat against Browns and Aitcheson. 

Moffat pursuing mails and duties of a tenement and croft of land in Kelso, 
as being infeft on a feu-charter flowing from the Earl of Roxburgh ; they de- 
fend with a wadset from his father. He repeats a reduction, that it was a non 
babente potestatem , his father being never heritor, but only a kindly rentaller 
during his life. They oppone a pursuit at their instance against him, as repre- 
senting his father on the passive titles, and so was bound to warrant his father’s 
deed ; and the passive title Insisted on was, that he had got the feu-charter 
from the Earl, his superior, in contemplation that his father and predecessors 
had, past all memory, been kindly rentallers in that land ; and so he having 
got this benefit by his father, he ought to represent him. Answered, His fa- 
ther’s right was only a precarious rental, and at best expired with his life ; and. 
so the continuation of his son’s possession, or the narrative of his charter, im- 
ports no passive title, especially seeing it bears payment of sums of money, be- 
sides the kindliness. The Lords were clear this could never infer a passive, 
title. But some of them thought, if a rentaller’s son get a feu for paying 50a 
meTks, which the superior would not have granted to a stranger under L. 1000, 
in that case, though he could not be liable personally, yet the land might be. 
affected in quantum erat lucratus. The President was of a contrary opinion ; 
but this was not decided. There was another ground insinuated, viz. that the 
Earl had entered into a contract with his rentallers to grant them feus at such a. 
rate and that Moffat’s father was one of them. This the Lords thought re- 
levant ; for then his father was a feuer upon the matter, and he succeeds to 
him therein ; but the Lords appointed them to be farther heard upon this. 

Fol. Die. v. 2. p. 31. Fountainball, v.. 2. p. 24. 


1715. June 2 3. • 

James Forret against The Representatives of James Carstairs. 

In a process of aliment at the instance of Forret against the Children of 
Bailie Carstairs, as representing Mr Thomas Finlay, schoolmaster at Drumel- 
drie, whom the pursuer, who kept a public boarding-house, had entertained 
several years ; these three points coining to be discussed, viz. 1 mo, How far 
Vol. XXIII.- 54 B 
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No 62. aliment is due for a major Without paction? o.do, From what time the three 
years prescription of such processes does commence ? 3 tio, Whether the pro- 
poning prescription does infer acknowledgment of the passive titles ? 

And it was, as to the first of these, answered for the defenders, That it is 
an uncontroverted principle, that no action for alimenting a major can be in- 
tented, except upon paction ; seeing it is presumed to be done out of friend- 
ship, or some other respect ; otherwise it is presumed that he paid for his en- 
’ tertainraent at the time. 

Replied for the pursuer ; That there is an exception set down immediately 
. after that rule by my Lord Stair, Lib. 1. Tit. 8. viz. ‘ Unless it be in such 
* houses where they usually aliment for money and that because in this case, 
the weightier presumption overbalanceth the weaker. And this exception is 
founded on an express act of Parliament, James’ VI. Pari. 6. cap. 83. ; for there 
mens ordinaries, not founded upon writ, are to be pursued for within three 
years, otherwise no probation allowed, except by oath of party ; ergo a con- 
trario sensu , where a party can neither prove by writ nor oath of party, mens or- 
dinaries can be, pursued within three years. 

Duplied for the 'defenders, That though mens ordinaries may be pursued 
within three years, without founding either upon writ, or offering to prove by 
oath of party ; yet still it remains necessary that the pursuer found on a pac- 
tion, which in that case he may prove by witnesses. Mens ordinaries, in the 
act of Parliament, signifies plainly their entertainment, and is not confined 
simply to that sense we generally take the word in, when we Say, ‘ Snch a man 
‘ keeps an ordinary and therefore, if the pursuer’s sense of the law were ta- 
ken, any person, though neither cook nor vintner, might pursue those to'whom 
they had given meat and drink within three years, as well as cooks and vint- 
ners, which would entirely evacuate the rule anent aliment due only ex pacto. 

As to the second point, answered for the defenders, That the pursuit can gq 
no further than three years, immediately preceding the citation ; because, in- 
the act of Parliament, anent the three years prescription, mens ordinaries are 
expressly , mentioned. And in the other prescriptions of that same nature, 
though the obligations continued for more than three years, yet the Lords 
have always restricted the pursuit to three years preceding the commencement 
©f the process, as in the case of servants fees, lath February 1680, Ross contra 
Master of Salton, voce Prescription ; and the ratio decidendi given by the Lord 
Stair is, That it is to be presumed that servants fees being for their necessary 
provision, must be frequently paid; which reason, in the present case, holds* 
much stronger- 

Replied for the pursuer, That the specialty here is, that the present process 
is not against the person himself, but his Representatives; and therefore the in- 
terval from his decease to the time of raising of the process, cannot be reckoned 
any part of the three years ; but in this case, the three years which the law 
presumes may be owing, or rather the time at which he ceased to be alimented^ 
&r the process could not well commence sooner- 
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As to the third point, answered for the defenders. That though proponing No 62, 
peremptory defences generally exempts the pursuer from proving the passive 
titles, yet where either dilatory defences are proponed, or objections against 
the relevancy of the libel, here there is no right peculiar to the defunct as- 
sumed, (as in fhe case of proponing peremptors) it being proper for any man to 
say, that either he is not legally cited, or not before a proper judge; or that 
the facts libelled upon do not infer the conclusion. And of this last sort is the 
present defence, viz. that the defunct’s having barely dieted with the pursuer, 
did not infer an obligation upon him to make payment, and that necessarily 
the same continued yet due, unless the pursuer libelled a positive paction, and 
that the samen was yet resting owing j for this is properly not so much a de- 
fence, as an objection against the relevancy of the libel. 

Replied for the pursuer, That as the proponing prescription . is undoubtedly 
a peremptory defence, so there is no principle of our law better established 
than this, that such a defence cannot be proponed, without acknowledging the 
passive titles ; for how can a defender propone a defence competent to his pre- 
decessor, without acknowledging that he represents him ? 

The Lords repelled the defence, That there was no paction ; and found an 
aliment due three years before the citation : and found the defender cannot 
propone prescription, without acknowledging the passive titles. 

Graham. Alt. Jo. Falconer. Clerk, Gtbeon. 

Bruce , v. 1. No 106. p. 131. 


1717- 7 ul y- 

William Wilson against The Children and Heirs of Alexander Short, 

Merchant in Stirling. 

Jambs Short made a disposition of his heritage, upon death-bed, to Mafy 
Scot his mother, in prejudice of Alexander Short his eldest brother and heir ; 
and the mother afterwards conveys her right in favours of her grandchildren 
the Lord Salin’s daughters, under this condition, * That in case of heirs of her 

* eldest son Alexander’s own body, Salin’s children should denude in their fa- 

* vours.’ Ib the mean time, Lord Salin obtained bonds from the said Alexan- 
der< upon which he adjudged from him the heritage, as charged to enter heir 
to James his brother ; but at the same time granted a back-bond, wherein he 
obliged himself, so soon as he should attain possession, to dispone the same in 
favours of Alexander Short in liferent, and to the heirs of his body in fee ; 
which back-bond was registered. Afterwards, it happened that Alexander 
Short had children of his own body, who in their minority intented action 
against Lord Salin’s daughters, for denuding of the subjects disponed to them 
by Mary Scot, in terms of the above quality in the disposition : In which 
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No 63. 

senting the 
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process, compearance was made for Lord Salin, who did allege , That -he 
had an interest to hinder his daughters to denude, because he, as creditor to 
Alexander Short, had adjudged from him, as charged to enter heir to James 
Short,, the said James’s rights, whereby be was entitled to reduce the disposi- 
tion to Mary Scot, as done on death-bed, in prejudice of Alexander Short, 
James’s apparent heir ; and that therefore he would not suffer that right to be 
conyeyed, but insisted to have it reduced, and declared null. It was answered 
for the pursuers, That Lord Salin could not found upon his adjudication, or 
any debt in his person, to prejudge Alexander Short’s children, because his 
rights were only in trust ; and that he was obliged by his back-bond, to con- 
vey the subject in dispute in favours of Alexander Short in liferent, and his 
children in- fee. Upon which the Lord Salin’s daughters were decerned to de- 


disponcc, to 
denude in 
their favour, 
in terms of 
the above 
condition ; 
the trustees 
objected, that 
the disposi- 
tion was on 
death-bed, 
and so null j 
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nude. 

It was upon this answer made for Alexander Short’s children, that William 
Wilson, a creditor of Alexander Short, endeavoured, in a pursuit against these 
children, to fix them in a passive representation to their father; and he insisted, 
That they ought to be liable for their father’s debts, because they made use of 
a right not only belonging to their father, but to which they could not have 
right but as heirs to him ; and that in this the passive title of behaviour w%s 
plainly founded, ‘ Using a right competent to the predecessor, and thereby 
♦ gerentes se fro heeredibus .’ For they must only be understood as substitute in 
the right, notwithstanding the bond is taken to the father in liferent, and the 
heirs to be procreate in fee, since at that time they were not in existence ; for 
in all such cases, the fee has still been determined to belong to the father. 
idly, That it had in it preeceptio heereditatis, and must be understood as it had 
been a conveyance by the father to his children post contractum debitum ,* for 
the case is all one, as that in 'place of the father’s disponing to Lord Salin, and 
taking a back-bond from him, to denude in favours of himself in liferent, and 
the heirs of his body in fee, he had directly made a disposition of these sub- 
jects to the heirs of his body ; seeing what one does by a trustee, is understood 
as done by himself. It was owned, That the children’s declarator and posses- 
sion did not proceed directly upon the back- bond; but as to this it was observed,- 
Though their declarator and possession was founded upon Mary Scot’s right, it 
was alone supported by Lord Salin’s back-bond, without which their right was* 
ineffectual in law ; and therefore the legal effects ought not to be attributed to 
the defective right, but to that which gave it force* In all the above mention, 
ed debate, it was never pleaded that Mary Scot’s right was good per se, it be- 
ing without controversy liable to the' objection of death-bed ; but only that the 
objection was not good at Lord Salin’s instance, in regard of his back-bond to 
their father. Now, if it was impossible to obtain this decreet, or support Mary 
Scot’s right, but by the back-bond, it must be held in the construction of law 
the same, as if the decreet had been founded directly thereupon ; for it is not 
only libelling and pursuing upon a predecessor’s right, that infers behaviour^ 
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bat uising' or taking the benefit of it, by exception, reply, or any other way. 

In this argument, it was contended to be all one, whether the matter be taken 
in the view of behaviour or praceptio ; for the case is applicable to both ; it 
being not only praceptio where one possesses titulo lucrativo post corttractum de- 
bitum , but also possessing by any other title, if he make use of the titulus lu - 
crdtivus to defend his possession, and exclude third parties. 

- It was answered for the defenders, first, As to* the passive title of behaviour. 
There is no ground in the reason of the law, or in practice, that the founding 
any allegeance in law upon a writ, supposing it really had been the defunct’s, 
should infer a behaviour.' This is truly a penal passive title, introduced to de- 
ter apparent heirs from irregular intromission in prejudice of creditors, (See 
Lord Stair and Mackenzie upon this head.) Whence it follows, where there is 
no intromission, no disposal of any part of the defunct’s estate, nor any deed 
whereby creditors can- be prejudged ; this passive title is not competent. And 
here the pursuer does not found upon any intromission had by the defenders ; 
for they could not be said- to have intromitted even with the paper they found- 
ed on, because it Was a registered deed, and they made use of the extract. In 
this matter there is a great difference betwixt our law and that of the Romans ; 
among the Romans, they having no services as we have, and no other form of 
entry, except actual immixtion, or verbal claiming the heritage ; so soon as an 
heir declared his mind to accept of the heritage, he became heir both active 
and passive ; but with us no declaration, however express, will make an heir 
either active or passive. An heir, in -our law, must actually enter by a ser- 
vice, or he must intromit ; by the one, he becomes heir to all intents and pur- 
poses i by the other, for a punishment upon him, he is made liable to all the 
creditors, who have an interest that their debtor’s goods be hot abstracted. 
There is a remarkable decision to this purpose, as it is observed by Dirleton, 
20th January 1675, Carfrae contra Telfer, No 60. p. 9711, where the Lords 
found, M That the proponing a defence of payment, or such like, was not 
such a deed as could infer the passive title of behaving, unless it Were admini- 
ded with intromission or otherwise.” For the same reasons it has been found, . 
that the taking out a brieve did not infer a behaviour, 28th June 1670, Eleis 
centra Carse, No 27. p. 9668 ; where it was also found, that the apparent heir’s 
signing a revocation of deeds done by his predecessor, while minor, did not in- 
fer behaviour ; though that was as express a declaration of the intention to be 
heir, as could be ; but still there was no intromission, and therefore no beha- 
viour in the sense of our law. 2 do, An apparent heir can never be liable in a 
behaviour, where the thing intromitted with, or acclaimed, was not in bceredi- 
tate of the defunct, and could not be carried by a service to him ; and, in this 
cose it is obvious, that by Salin’s back-bond, Alexander Short was only life- 
renter, and the fee stood provided to the defenders themselves ; so that their 
using that writ, or founding upon it,' was not using a writ that belonged to the 
defunct, but a writ that belonged to themselves ; and could never be carried. 
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No 63. by a service to him. It is true, the pursuer does pretend, That this writ be- 
ing procured by Alexander Short the father, and his children being but nasci- 
tyri , he must be understood fiar, and the children only substitutes, because a 
fee cannot be in pendenti. But to this it is answered, That a fee cannot be in 
pendcnti, is a mere imagination in every case ; but allowing rite maxim, no ar- 
gument can be drawn from it ; for here the fee of the adjudication was not in 
pendenti, but remained with Lord Salin, and he only obliged to denude in fa- 
vours of Alexander Short’s heirs, upon their existence. There is a great dif- 
ference betwixt a disposition and infeftment, which denudes the granter, and 
an obligation to grant a disposition, which does not denude ; in the case of an 
obligation, there is no pretence for applying this maxim, because the granter 
is not denuded ; the fee of the subject remaining with him, until the existence 
of the person who is entitled to demand of him to denude of the fee. 3 tio. 
Supposing Alexander Short fiar by the conception of the bond, the defenders 
founding thereupon in the manner they did, could infer no behaviour ; for they 
did not claim that back-bond to belong to them, nor any benefit thereby, so 
as to desire Salin to denude of the subjects and diligences in their favours ; but 
made use of it only as a mean of proof that these diligences were in Salin’s 
person only in trust, and therefore jus tertii for him to quarrel their rights ; 
they only proponed a negative exception, “ That Saline could not make use 
of these rights,” not because they were- theirs, but because they were not Sa- 
'lin’s. There is no manner of inconsistency for the defenders to have said that 
these titles of Salin’s were in hareditate jacente of their father; and therefore 
suppose they would not use them themselves, they would not suffer Salin to 
use them in their prejudice ; just as an apparent heir, in case another person 
really not heir should offer to serve to his predecessor, might compear and qb- 
ject against that service, and say, “ That the purchaser of the brieves is not 
heir, but that he himself is nearest heir.” This an apparent heir might do, 
without the least hazard of behaviour ; it would still be entire for him to ac- 
* ,cept of the succession, or not, as he thought fit. _ / 

To the second alle'geance, That the defenders are liable prceceptione heercdita - 
tis ; it was answered. Since they did not claim the benefit of the back-bond, 
so as to make Salin denude in their favours, it can never be said, there was any 
right derived to them from their father, or that they possessed by virtue of a 
right from him ; the back-bond, indeed, had that effect, that it debarred Sa- 
Iin from questioning Mary Scot’s right, which is their title of possession ; but 
it will never follow, because that back-bond was granted to their father, there- 
fore they possess by a right from him. Let the case be stated in the worst 
' view, That the defenders had got a discharge of the action of reduction ex ca~ 
, pite lecti from their father, that might be pleaded sufficient to make their fa- 

ther passive liable as representing James Short, but could never make the de ‘ 
fenders liable passive as representing their father ; far less could the obtaining 
such a discharge from Salin an. adjudger, make them liable ; which is yef clear- 
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er, if it be considered, that Alexander Short bis not quarrelling this right of No 
Mary Scot’s, or even his taking Salin expressly bound not to quarrel it, sup- 
pose he had done so, is not like a positive ratification granted in the defenders 
favours ; for it was still competent to this pursuer, or any other creditor of 
•Alexander Short’s, to have, adjudged from him as charged to enter heir to - 
James, and then to have reduced the defenders right ; and if this was neglect- 
ed, sibi imputent. This is plain, the defenders have no right from their father ; 
only he omitted to quarrel their right, and at most took one creditor, Salin, 
bound by a deed not to quarrel it ; but this was no restraint upon other credi- 
tors, and cannot by other creditors be said to be a deed whereby the defenders’ 

•rights were strengthened or supported, since against them it had no effect. 

It was urged , in- the next place, for Wilson the 1 pursuer. That in any view, 
the defenders must be found liable in valorem; for since they have got a bene- 
fit by a deed of their father's, equity dictates, that they ought to acconnt to 
his onerous creditors for the value of that benefit. 

’ The defenders acknowledged, That the Lords have sometimes found an ap- 
parent heir liable in valorem , where he neither had behaved, nor was liable 
praceptione ; as for instance, where the father had acquired lands in name of 
his son, or in a trustee’s name for his son’s behoof; But the reason was, not 
only because the son had got a benefit from a right purchased by the father,, 
but because the creditors pursuers sustained a prejudice, by the father’s apply- 
ing so much of his means towards the purchasing that estate in the son’s name, • 
or for his behoof. And, ado. It is to be observed, wherever such a case hap- 
pened, the credisor was entitled to reduce the apparent heir’s right; and that 
being reduced, to affect the subject by a diligence ; in which circumstances,, 
to save the trouble and. circuit of diligenoes, the Lords have frequently made 
the heir directly accountable in valorem. All which serves to prove, that the 
claim here is groundless ; for,, i mo, The defenders do refuse, that any subject 
that ever was purchased by their father’s money, was, or is lodged in their per- 
son. It does not even appear, that the back-bond was purchased by his means 
or money, ado, They do refuse, that any part of the subject of Wilson’s pay- 
ment, or which he can now affect' by any form of diligence, is in their person. 

He had it, indeed, once in his power, by charging Alexander Short to enter 
heir, to state himself in his place by adjudication, and to insist against Mary 
Scot in a reduction excapite lecti ; this he has peglected,' and now he has it 
not in his power ; but his negligence must land upon himself, and the defen- 
ders must be assoilzied, who possess no subject that the pursuer has any man- 
ner of claim to. 

“■ Thb Lords assoilzied the defenders.” • 

Act. Sir Wal. Pringle. Alt. Ro'Dundas. 

£bl. Die. v. 2. p. 32. Rem. Dec. v. 1. No j, p, is;. 
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No 64. 

The univer- 
sal passive 
title of be- 
haviour re- 
stricted to 
actual intro- 
mission. 


1739. February 20. Rose againfi Earl Moray. 

In the contract of marriage between Janies Lord Down, eldest son to Alex- 
ander Earl of Moray, and Lady Catharine Talmash, the Earl disponed his lord- 
ships of Down and Pettie ‘ to the said James Lord Down, and the heirs-male 
of the marriage, which failing, to the Lord Down’s heir-male of any other 
marriage, which failing, to return to said Earl himself, his heirs-male -and as- 
signees whatsoever.’ 

Upon James Lord Down’s death in 1685, without heirs-male of his body, the 
Xarl his father took up the estates of Down and Pettie upon the clause of re- 
turn in the Lord Down’s infeftment, without serving heir to him ; and upon 
Earl Alexander’s death, Earl Charles his son served heir, to him therein; and 
the present Earl Franpis served heir therein to his brother Earl Charles. 

Colonel Rose having right to a debt due by the Lord Down, pursues Francis 
the present Earl of Moray upon the passive title of behaviour as heir to Lord 
Down, to whom he is apparent heir by the infeftment 1678, and whose estate 
he possesses ; at least, 2do, on this ground, That Earl Alexander having possess- 
ed the estate of Lord Down several years, without making up any title, where- 
by he became liable for Lord Down’s, debts, though the passive title, so far as 
penal, did expire, and did not bind his heirs, yet to the- extent of the real 
value of Earl Alexander's intromission, Earl Charles bis second son and heir 
served to him was liable ; for so far the passive title was not penal. And on 
the same principles, Earl Charles having also intromitted, the defender, as heir 
served to him, is liable to the extent of the intromissions of both Earl Alex- 
ander and Earl Charles ; and 3 tio, upon the same principles for his own intro- 
missions. , 

The Lords gave no judgment upon the first point, How far the defender 
was liable upon the universal passive title of behaviour ; but it appeared to be 
there opinion, that he was not universally liable, as behaviour is attmi, and that 
the defender’s possession upon a service, however erroneous, discovered no in- 
tention of representing Lord Down. But then it was thought to admit of no 
doubt, that the defender was liable to the extent of bis own and his predeces- 
sors intromissions with the bareditas jacens of Lord Down. 

Accordingly so the Lords found ;’ which was all that the pursuer had 
occasion for, as a small part of one year’s intromissions was sufficient to answer 
his debt. 

Whereas some of the Lords had pointed at the defender’s being liable upon 
the act 1695, the Court was of opinion that the present case did not fall under 
it, as there was neither here any right purchased, nor any, passing by of an im- 
mediate predecessor and serving to a remoter ; nor was there a possessing with- 
out a title, though the possession was upon an erroneou* one ; and that there- 
fore it was a case not provided for by the act. 
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Bu^there was another pbhit about which the reporter doubted, how fail*, although 
in -the lease of the moveable passive titles 4e is usual to allow a pursuer, insisting 
on the universal passive title, to restrict his libel to actual intromission, the 
-same war to be allowed in the case of an heritable passive title, of which he 
knew no instance ; though in the rote he concurred with his brethren, who un- 
animously found as above* . 

It is indubitati juris, that with respect to the method of the disponer’s mak- 
ing op hV title in the event of a clause of return** taking effect, -there is no 
difference between such clause of return and « common substitution ; for the 
lee being once vested in the disponee, the estate, Upon failure of him and the 
heirs substitute to him, cannot in either case be other ways taken up than by 
infeftment as heir to him ; and which in this case was supposed to be -no ques- 
tion, which is rather stronger than a decision. 

It is no less true, that where an estate is disponed to a presumptive heir and 
the heirs of his body, witlra clause of return to the granter on failure of such 
heirs, such clause of return is held as no other than a simple substitution, and 
does not restrain the disponee even from gratuitously alienating the estate di- 
rectly, or indirectly, by contracting debt ; though where such clauses are in a 
conveyance to a second son and the heirs of his body, to return to the family 
on the failure of such heirs, the second son is understood to be limited from 
doing gratuitous deeds in prejudice of the clause of return ; but even in that 
case, where there are no prohibitory and irritant clauses supperadded, such clause 
of return has no effect against an onerous creditor. 

Fd. Die. v. 4. p. 41. Kilkcrran , (Passive Title.) No 3. J>. 367. 


1 742. January -u,. Ren NT against Balleny. 

In a process upon the passive titles, before the inferior Court, for payment 
of a bill accepted by. initial letters, the defender having denied the passive 
titles, and also proponed an exception to the validity of the bill as only accept- 
ed by initial letters ; the Judge iiMfmnrri process, the pursuer proving that the 
defunct was in use to subscribe by initials ; and upon advising the proof, * found, 
that the defunct was in use to subscribe by initials, and sustained the bill, and 
•found the defender’s proponing a peremptory' defence was an Acknowledgment 
of the passive titles, and decerned.’ 

When in a suspension of this decree, the case came before the Lords by 
petition against the interlocutor of an Ordinary, finding the letters orderly pro- 
ceeded; the Lords demurred pretty much. • 

It was On the one hand observed , that it had been of old established, that 
proponing of payment was an acknowledgment of the passive titles .: that it 
had been long a disputed point, whether or not that was to be extended to the 
proponing of prescription, and that at last it had prevailed that it should ; but 

V01. XXIII. 54 G 
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No 65. 

How far the 
maxim ex- 
tends,, that 
proponing a 
peremptory 
defence infers 
a passive 
title. 
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Whether, a U 
though a de- 
cree had been 
pronounced 
declarators, 
finding a pe r- 
aon liable on 
the passive 
Jitles* he 
could de dis- 
tressed on a 
bond ? 
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is to the questionnow before the Court, whether it should be extended to the 
objecting of a nullity, it wafc new and the rule had never yet been so far ex- 
tended. ; ! . 

It was on the other hand said, That where no proof was necessary, the de- 
fender might safely object a nullity appearing ex facie of the deed ; but that 
no man could, without acknowledging the passive titles, put the other party to 
a proof. , : 

, All however agreed to allow the petition to be seen ; and upon advising the 
the petition rwith the answers, wherein there was nothing new said, the Lords, 
•without further argument, * fournd that the proponing the said defence was not 
■an acknowledgment of the passive titles, and remitted to the Ordinary to pro- 
ceed accordingly.’ 

Fol. Die. v. 4./. 43.. Kilierran, (Passive. Title.) No 4. p. 368. ; 


1743. July 2. Hutchison against Menzies. 

Hutchison obtained decree in absence, against Menzies of Troloss, to whose - 
oath the passive, titles haViiig beeti referred, he did not depone. Menzies rais- 
ed a reduction of the decree, therein a proof of the passive titles was allowed, 
and accordingly a disposition was recovered, by which Menzies, under the cha- 
racter of apparent heir, 1 disponed the estate belonging to his father, to trustees, 
for behoof of his creditors. He thereby also bound himself to make up his titles, 
and giave. the trustees full power to infeft him. He delivered over to them the 
writs in his possession, and empowered them to pursue for the rest. And lastly, 
he took the trustees bound for the surplus after payment of the creditors. In- 
the end of the disposition he declared, that this deed was by n© means to - sub- 
ject him personally, or his other estate, to pay of his father’s creditors. The- 
Lqrds found the disposition^ passive title .— -See Appendix. 

Fol. Iftciv. 4. p. 42^ 


1745- J^nuqry 29. . 

Elizabeth Ramsay, agfiinst The Creditors of Clapperton of Wylliecleugb. 

Both parties in this question founded on apprisings affecting the lands of 
Easter-Wylliecleugh, and mutually objected to each others titles, Elizabeth 
Ramsay the heiress of the family, on an apprising deduced by Hope-pringle of 
Torsonce, 4th June 1645, which was now in her person, and the Creditors of 
the deceast Richard Clapperton on one deduced by Alexander Kennier, which 
came into the person of a predecessor of their debtor. 
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Objected against Kennier’s apprising; that it is destitute of foundation, no- No 67. 
* .thing being produced to support it, but a decreet in absence, without grounds; 
and there is a certification standing against the bond, on which it is pretended 
to have proceeded. The decreet cannot support it, wanting support itself, 
since it was ultra vires in the judge to pronounce decreet where there was no 
debt ; and want of power is an- intrinsick nullity that may be proponed at any 
time ; and thus the apprising must fall without aid from the lenght of time, 
since so long as it stands on the footing of a naked decreet, it can never be 
supported without its grounds. 

Answered, That the foundation of the apprising was the decreet of consti- 
tution. An heir pursued on the passive titles (which was the case here) was 
laible to be distrest only in virtue of the decreet pronounced against him, and 
his predecessor’s bond served only ’for an instruction of debt : If a decreet were 
pronounced declaratorie , finding a man liable on the passive titles, he could not 
be distressed on a bond ; and it was doubted, if this bond had been lost in a 
few years,, whether the decreet itself, mentioning the production, would not 
have been a ground of debt, much more was it now sufficient, after a posses- 
sion on the apprising of eighty years (which was alleged) and though the par- 
ties had been sixty years in process, this was never mentioned till two years ago ; 
the apprising was supported by the negative prescription, which excluded the ' 

reduction thereof, notwithstanding that on account of the continued processes, 
there was no positive prescription.; for whatever might be said where a right 
was kept latent, yet where possession had been had thereon for so long, and the 
opposing party had not made the objection,, the Creditors must be very well 
founded in their plea of prescription. \ 

Objected , 2 dly, The apprising is null, because John Ramsay against whom it 
is led, is charged to enter heir in special to . Ramsay his brother ; and 

-this charge is null, both from the uncertainty of the predecessor who is not 
named, and because the defender’s brother had only a personal right to the 
lands ; and therefore he ought to have been served with what is called a gene- 
ral special charge. , 

Answered, A pursuer’s ignorance of the Christian name of his debtor’s prede- * 
cessor, can.never huft him ; and a charge to’ enter heir in lands, comprehends 
a charge -to enter to whatever right the defunct had. ! * 

•. Objected, $dly, The debt on which this apprising proceeds, belonged to on<£ 

Nicolson, the letters are raised in his name,- and upon the narrative of an assig- 
nation, decreet of apprising is pronounced in favours of- Kennier, which ex- 
ceeds the powers of a delegated Judge, isuch as a messenger is, and at any ratd 
the apprising is null, as the assignation is not produced. - • 

Answered, It is too late to object the want of the assignation, as there can 
be no doubt it once existed ; and as a Sheriff can certainly decern in the name 
of .an assignee, when process. U' mjsed in the d<|tne of the cedent, so may a 
messenger, who is Sheriff in chat part. 

54 C z 
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No 6y. Objected to Torsonce’s apprising. That part of the sum on which it proceed- 
ed, was a bond due to the Earl of Roxburgh, and assigned by his factor, and 
though factors might uplift, they could not assign. 

Answered, This bond was payable to the Earl, his factors and chamberlains, 
and as factors could discharge, so it was thought they might assign, on receiVr 
ing the full value, and the presumption was, this factor bad accounted fairly 
with his constituent ; besides, it was jus tertii to the Creditors to start this ob- 
jection, which was only competent to the family of Roxburgh. 

It was objected, That this apprising was satisfied within tbe legal, and it was 
endeavoured to be inferred front presumptive arguments, that possession had 
been obtained thereon, at, or shortly after it was led, and had continued so 
long as to operate an extinction by payment ; but as the argument run .into a 
great length, and was scarcely capable of being made intelligible in an'abridger 
ment ; and besides there was no point of law to be determined, which it might 
be useful to observe as a decision, it was thought proper to omit it. 

The Lords i 8 th December 1744, repelled the objections bine inde. 

Upon mutual reclaiming bills and answers, the Loros adhered. 

Reporter, Lord Stricken. For the Creditors of Clapperton, Lockhart & Hay. 

For Elizabeth Ramsay, H. Home. Clerk, Forbes . 

D. Falconer , v. r. p. 62. 


No 68. 

Whether 
tbe passive 
title can be 
inferred from 
the intromis- 
sions of a fac- 
tor loco tu~ 
Uris. 


1 747. November 25. Cathcart against Henderson. 

William Henderson being appointed factor loco tutoris to tbe infant chil- 
dren of Quintin Dick, and having intromitted with the defunct’s effects, which, 
were all moveable, Elias. Cathcart, a creditor of the defunct’s, brought a pro-' 
cess against the pupils and their tutor, on the passive titles, before the Sheriff 1 
of Ayr, and recovered decree. 

At discussing the suspension of the decree, “ the letters were suspended, .be- 
cause no passive title was proved.” 

The view the Lords took it in was, that infants could not incur a passive 
title by intromission, nor could the intromission of a factor appointed by the 
Lords involve them in a passive title ; arid that therefore the proper method for 
the creditor was to confirm executor-creditor. 

But in this the Court was not unanimous ; for several of the Lords were of 
opinion, That where a factor, appointed to infants loco tutoris intromits, action is 
competent on the passive titles against the infants and against the factor tuto- 
rio nomine, in the same way as such action would be competent in case of tu- 
tors intromitting. 

Fol. Die. v. 4. p. 41. Kilkerran % (Passive Title.) No 8. p. 371. 
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*0* D. Falconer reports this case. 


No 68, 


1747. November 24— William Henderson in Gueltryhill was appointed 
factor, loco tutor is, to the children of Quintin Dick, over the effects of their fa- 
ther and grandfather John, who had survived his son. 

Elias Cathcart, merchant in Ayr, and Mary Machutcheon, his spouse, being 
creditors to John Dick, pursued the children and their factor, as vitious intro- 
mitters with his effects. 

Pleaded in defence, That the action on the passive titles was incompetent 
against the Lord’s factor, and the children were incapable of intromission. 

The Lord Ordinary, ad July 1746, “ In respect the pursuer’s procurator 
did not offer to prove the passive titles against the children, assoilzied all the 
defenders from that instance.” 

Pleaded in a reclaiming bill, A factor, loco tutoris, must be liable in the 
same manner as a tutor ; if he has intromitted regulary, he and his pupils are 
liable in valorem , if irregularly, he is liable as vicious intromitter, and they to 
the value of his intromission ; the creditor here has no other method of getting 
payment of his debt ; for he cannot confirm, as executor-creditor, these sub- 
jects, which, by the Lords authority, the factor is in possession of ; and if he 
did, he would not get them into his possession, 

Answered , A factor is by the act of sederunt directed only to confirm, if ne- 
cessary ; and therefore, if he intromit without confirmation, he cannot be sub- > * 
ject to a passive title ; he is liable as tutor, but a tutor is not bound to pay till 
a debt is constituted against his pupils; so the pursuers may constitute their 
debt by a decreet of cognition, and then apply for a warrant upon the factor. 

Observed on the Bench, That the factor’s intromission did not subject him to 
a passive title : That the defunct’s effects could not be affected by the creditor 
without a title, and therefore he ought to confirm, -in which method other cre- 
ditors would have an opportunity of applying to be conjoined, and then pursue 
the factor. 

The Lords did not sustain action. 

Act- A. Macdoual. Alt. //. Hone. 

D. Falconer, v. 1 . No 21c. p. 2 po. 


*** Lord Karnes’s report of this case is No 20. p. 2142, voce Creditors^ 

of a Defunct. 


1752. February 26. Lady Jane Scott against Duke of Buccleugb,. 

Anne Dutchess of Buccleugh had, in Scotland, besides the family-estate 
which was entailed, a considerable estate of her own purchasing. In the year 
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1731, she came to a resolution to provide'* the' children of the Duke of Buc- 
cleugh, her grandson, in number three, Francis, afterwards Earl of Dalkeith, 
Lord Charles, and Lady Jane. She settled the separate estate upon the Earl 
of Dalkeith, and the heirs of his body, &c. She granted a bond of L. 20,000 
Sterling to Lord Charles, and the heirs of his body ; whom failing, to the Earl 
of Dalkeith, and the heirs of his body j'whom failing, to Lady Jane, and the 
heirs ,of her body. For security of the sum in this bond, Lord Charles was in- * 
feft in the separate estate, and, at the same time, the Earl of Dalkeith was in- 
feft in the separate estate as proprietor. 

Lord Charles died in July 1747, whereby the succession of the same bond 
.opened in favours of his elder brother, the Earl of Dalkeith ; and, at the same 
period, there was a family transaction betwixt the Duke arid the Earl, by 
which,: provision was made for payment of the family-debts, and the entailed 
estate was made over to the Earl, upon condition of granting a bond of pro- 
vision to his sister Lady Jane. And as it was not safe to contract debt upon 
the family estate, which was entailed, the bond was executed in the following 
terms : The Earl “ bound himself, and the heirs succeeding to him in the he- 
ritable bpnd granted by Anne Dutchess of Buccleugh to Lord Charles, to pay 
to his sister Lady Jane the sum of L. 15,000 Sterling, to the end that she 
might, upon the said obligation, charge him to enter heir in special to his bro- 
ther Lord Charles, and thereupon obtain an adjudication of the heritable bond, 
redeemable upon payment of the said L. 15,000, with interest. And it is spe- 
cially provided and declared, that no diligence should be competent upon this 
obligation against the person or estate, real or personal, of the granter, except 
the foresaid heritable bond granted to Lord Charles.” 

In pursuance of this obligation, the Earl was charged to enter heir in special 
to his brother Lord Charles ; an adjudication was brought, and nothing re- 
mained to complete the pursuer Lady Jane’s right, but decerning in the adju-: 
dication, when, to the great misfortune of the family, the Earl was carried off 
by a sudden illness in April 1750, leaving an infant son his heir; and as the 
tutors did not think themselves impowered to grant any deed, a process was 
brought at Lady Jane’s instance, concluding against the infant, that he ought 
to be liable upon. the passive title6-for payment of her provision of L. 15,000. 

Though her claim was equitable, and was entitled to the utmost favour, the 
difficulty was great to find a medium upon which the infant could be madg 
liable. He was not liable .as representing the Earl his father in the famHy- 
estate, or in the moveables ; because, by the tenor of the Earl’s obligation, it 
was confined to the single purpose and effect of attaching Lord Charles’s per- 
sonal bond ; and all other subjects' belonging to the Earl are freed from this 
claim. Neither could he be liable as heir in the said heritable bond, because 
his title must be made up as heir to his uncle Lord Charles, who died last vest 
snd seized in the same. Nor could the act 1695 aid the pursuer, because the 
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Earl did rtotsutvive his brother three year; and consequently, it could not be No 69I 
qualified that he was three years in possession of the said bond. 

It* occurred to me as the only medium concludendi against the defender, that 
as it was the Earl’s intention declared in a formal writing, to give his sister 
a right to the heritable bond, to the limited extent of L. 15,000 Sterling, the 
Earl’s heir who has succeeded to the heritable bond, though not in right of 
his father, ought to be decerned in equity to pay Lady Jane’s provision, as far 
as. he is lucraius by his - father’s succession ; that is, to the extent of the per- 
sonal estate, ■ and all that is derived to him from his father, except what is en- 
tailed. And this I observed was the same medium that subjects a man who is 
lucrattis by his marriage to. pay his wife’s debts after her death. 

Elchies took a shorter road; he implied an obligation upon the Earl of Dal- 
keith to make up titles to the heritable bond, and to convey to Lady Jane for 
security of the L. 15,000 ; and he thought the defender, his heir, was liable to * 
implement this obligation. And accordingly, upon this medium, the Lords 
pronounced the following interlocutor : 

“ In respect that the succession to the 'heritable bond has, by the death of 
the Earl of Dalkeith, devolved to the defender; and that the defender is heir 
served and . retoured to the Earl his father, and has succeeded to him 
in all his other estates; therefore find the defender liable • to perform and 
make good the obligation for L. 15,000 Sterling, granted by the Earl of Dal- 
keith to the pursuer, so as effectually Uo give her security in- the heritable 
bond.” 

I am not satisfied with the ratio decidendi. In the deed granted by the Earl 
to his sister, I can find no obligation upon him; expressed or implied, to make 
up*titles; but the contrary, for the express agreement is, That ithe titles should 
be made up in Lady Jane’s person, by a charge- to enter heir and adjudica- 
tion, 

Fol. Die. v'. 4. p.' 40. Sel. Dec. No 4. p. 5 . • 

*** This case is reported in the Faculty Collection. : 

$ 

Anne Dutchess of Buccleugh was possessed of the family-estate under a strict 
entail ; but ha vihg, purchased the lands of East-Park, and- several other lands, 
she, on the 13th April 1731, executed, a settlement thereof in favours of her 
great-grandson Francis, afterwards Earl of Dalkeith, eldest son of Francis Duke 
of Buccleugh, and the heirs of his body ; whom failing, to Lord Charles Scott, 
second son to the Duke, and the heirs of his body ; whom failing, to the Duke 
of Buccleugh, and the other heirs therein mentioned, subject to the conditions, 
and clauses irritant and resolutive, usual in strict entails. Upon this settlement 
the Earl was infeft. 

Of the same date with the settlement, the Dutchess granted a bond for 
L. 20,000 Sterling, payable by her Grace, her heirs and successors whatsomever, • , 
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to the said Lord Cliarles, and the heirs of his body ; whom failing, to the said 
Francis Earl of Dalkeith, and the heirs of his body ; whom failing, to Lady 
Jane Scott, eldest daughter to the Duke of Buccleugh, and the heirs of her 
body ; whom failing, to return to her Grace, and her heirs. The bond con- 
tains an obligation to give infeftments fn the lands of East-Park, and others, 
purchased by the Dutchess, for security of the payment of the said provision ; 
and, in consequence thereof. Lord Charles was infeft. 

Lord Qharles Scott died in the month of July 1747, and thereby the succes- ' 
sion of the foresaid bond opened to the Earl of Dalkeith ; and, on the x 5th of 
of August 1 748, the Earl granted a bond of provision to his sister Lady Jane 
Scott, narrating the foresaid L. 20,000 bond, and that die succession thereof 
had fallen to him, and that the said Lady Jane was unprovided by her fa- 
ther, and therefore “ obliging himself, his heirs and successors, in the fore- 
said heritable bond of provision, to content and pay to the said Lady Jane, her 
heirs, fitc. the sum of L. 1 5,000” at the terms mentioned in the bond, with 
annualrent, &c. “ to the end she might, upon the said obligation, charge him 
to enter heir in special to his brother Lord Charles, and might thereupon ob- 
tain an adjudication of the foresaid bond, redeemable upon payment of L. 15,000 
and the interest thereof.” And the bond contains a proviso, “ That no dili- 
gence should be competent thereupon against the person, or other estate of the 
Earl, except the foresaid provision granted to the said Lord Charles Scott, and 
the foresaid heritable bond granted to him, and infeftment following there- 
upon.” 

This provision being made for Lady Jane, Francis Duke of Buccleugh, on 
the 4th of March 1 749, disponed the fee of the whole family-estate in Scot- 
land to the Earl of Dalkeith (except in so far as it had been formerly disponed 
to the said Earl in bis contract of marriage ;) and, of the same date, conveyed 
to the Earl his household-furniture in Scotland, and also settled upon him the 
whole personal estate in Scotland that should belong to the Duke at his death. 

Lady Jane Scott was proceeding to affect the foresaid L. 20,000 bond, by le- 
gal diligence upon the bond or obligation granted to her by the Earl of Dal- 
keith. But the Earl dying in April 1750, before the decreet of adjudication 
was pronounced, her diligence proved ineffectual. 

The Earl was succeeded by his infant son, who was served heir of provision 
to him in the whole family-estate, and who also attained possession of the house- 
hold furniture, which had been disponed to the Earl as above-mentioned.- 

After all these transactions, Francis Duke of Buccleugh also died. 

Lady Jane Scott brought a process against the said infant (now Duke 6f 
Buccleugh) and his tutors, upon the bond granted to her by the Earl, in order 
to obtain a decreet of constitution, that she might thereupon adjudge the fore- 
said heritable bond of L. 20,000. 

Pleaded for the Duke and his tutors, That although the tutors are very sen- 
sible of the melancholy situation of the pursuer, in case it. shall be found; that 
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the bond of provision, pursued on, hath become ineffectual by the accident No 69* 
of the Earl of Dalkeith’s death ; yet they not only have no power to relieve 
her, but are obliged to state the fallowing defences, competent to their pupil, 
against this action of constitution, viz. 

1st, By the bond pursued on, the Earl bound only his heirs succeeding to him 
in has bnjther Lord Charles’s bond of provision ; and, by the Earl’s death be- 
fore he made up titles to this bond, he never can. have heirs therein ; for if the 
the defender makes up a title to this bond, he can only do it by a service as 
heir to the said Lord Charles Scott, and will not thereby be liable to fulfil the 
foresaid bond or obligation granted by his father to the pursuer. 

idly. The pursuer’s bond of provision contains an express condition, that it 
should not affect the Earl’s person, or other estate, except Lord Charles’s bond 
of provision alone ; and therefore, though the defender has succeeded to his fa- 
ther in the family-estate and moveables, yet this cannot be available to the 
pursuer, because of the said limitation or condition in the bond. 

Answered for the pursuer, That the Earl’s obliging his heirs succeeding to 
the L. 20,000 bond, might have given relief to the Earl’s other heirs, had they 
been, different ; yet still, as he obliges himself, he thereby bound his whole re- 
presentatives, of whatever denomination ; and as the defender is heir served to 
the Earl, he is, upon that passive title, bound to implement the Earl’s bond. 

As to the restrictive clause in the bond pursued on, the pursuer only insists for 
a decreet of constitution ad bunc ejftctum, that she may, on such decreet, 
charge the defender to enter heir in special to Lord Charles Scott, in the fore- 
said bond of provision, to the end she may thereupon adjudge the foresaid 
bond from the defender. 

Observed on the Bench, That when one binds his heirs in a certain subject, 
he binds those who might be heirs to him in that subject, though they make 
up their titles to the subject, as heirs to a remoter predecessor, and passing him 
by, if they be also his heirs general. - 

It was also observed. That the binding of heirs in the obligation to the pur- 
suer, was intended for the event of the adjudications not being led in the Earl’s 
lifetime; for, had it then been led, there would have been no occasion for 
binding his heirs; but the binding these implied, that the Earl ought to make 
«p tides to the bond, that he might have heirs therein, and his heirs are bound 
<to supply what he did not do. 

- »* The Lords found, That in respect the succession to the heritable bond of 
L. 20,000, granted by Anne Dutchess of Buccleugh to Lord Charles Scott, and 
the heirs of his body ; whom failing, to the deceased Francis Earl of Dalkeith, 
and the heirs of his body ; had now, by the death of the said Earl, devolved to 
the defender his eldest son and heir ; and that the defender was heir served 
and retoured to the said Earl,' the granter of the bond now sued for, and had 
succeeded to him in all his other estates ; therefore he was liable to perform - 
and make good the said bond for L. 15,000 Sterling, and interest thereof, gvant- 
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ed by the said Earl to the pursuer, so as effectually to give her security, in the 
said heritable bond of L. 20,000 Sterling, and infeftment following upon, for 
security and payment to her of the said L. 1 5,000 Sterling, and interest there- 
of, and penalty, if incurred; but not to affect the defender’s person, nor his, 
other estate. 


Reporter, Lari Minfa. 


Act, A- Lockhart Id R. Dundas. 
Clerk, Forkct. 


Alt. Ja. Ferguson 1A Jo . Grant 

Fac. Col. No 7. p. 10. 
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No 72. 
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1757. December 1. Gordon against Maitland. 


Found, That a service as heir male upon a deed of entail, but without recit- 
ing the prohibitory clauses, does riot infer an universal passive title. 

B ' Fac . Col, 


See this case, voce Tailzie. 


1760. November 19. Hall against Buchanan. 

A creditor pursuing' a decree of constitution in common form against the 
son of his debtor, who, in obedience to the order of the Court, had made up 
titles to his father’s estate, and disponed the same to assignees, under a commis- 
sion of bankruptcy ; it was urged. That he could not renounce to be heir, and 
ought to be subjected passive to the debt pursued for. The Lords found no 
passive title was incurred. See Appendix. 

Fol, Dte, v, 4* p* 4^ * 


178a. November 19. Samuel Brown against Peter Blackburn. 

Bt the death of Dr Brown of Jamaica, his personal estate in that island, 
after payment of his debts and certain legacies, devolved tq. Mr Blackburn; 
in the character of residuary legatee, his real estate there, to Patrick Brown, as 
his heir at law ; and a debt due to him, which was secured by infeftment in 
Scotland, to Samuel Brown, as his heir of conquest. 

A transaction took place between Mr Blackburn, the residuary legatee, and 
Patrick Brown, the heir in Jamaica ; by which, for the sum of L. 1000 Ster- 
ling, the former sold to the latter his interest in the personal estate. 

It however soon appeared, that the subjects falling under this transaction 
were inadequate to the payment of the Doctor’s debts; and a personal creditor 
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of his having attached in Scotland Samuel Brown's share of the succession, the 
latter, for his relief, pursued Mr Blackburn, as having intromitted with the 
, effects primarily liable for debts of that sort. In support of this action, the 
pursuer 

Pleaded ; By the acceptance of a considerable sum as a surrogatum in place 
of the whole free executry, the defender must be understood to have intromit- 
ted to that extent with the moveable estate of the defunct ; otherwise, it would 
be in the power of the executors, or’ residuary legatees, by agreements of this 
kind, in defraud of creditors, to secure the whole funds to themselves. 

Answered ; Had the residuary legatee, by the interposition of a third party, 
intromitted with the moveable funds of the deceased, his situation must in all 
respects have been the same as if he had taken effects to the same extent 
directly under the will. But here there were no effects to be the subject of 
intromission. The bargain,' therefore, concerning the eventual profits arising 
from the bequest in favour of the defender, not having in the least diminished 
those funds out of which the pursuer could hope for relief, it affords no foun. 
dation for the present claim. - July 5. 1666, Scots against Affleck, No 50. 
p. 9694. 

The Lords sustained the defences. See No 21. p. 5228. 

Lord Reporter, Hailet. Act. Rae. Alt. Armttr»ng> Iley Campbell, Crpslie . 

Clerk, Home. 

C. Fol. Die. v. 4. p. 43. Fac. Col. No 66. p. 104. 


1783. February 26. John Blount against John Nicolson. 

Blount was creditor to the father of Nicolson, who died the proprietor of a 
tenement in the town of Dumfries. In this tenement Nicolson was cognosced 
heir to his father by the Magistrates of the town more burgi. He afterwards 
disponed the subjects to certain persons, as trustees for his father’s creditors ; 
having done so by the direction of a meeting of these creditors. 

Blount then instituted an action on the passive titles, against him as having 
entered heir more burgi , and likewise as having granted the disposition above 
mentioned. 

Pleaded for the defender; 1st, By entering more burgi heir to his father in a 
special subject only, he is not universally liable for the debts of the predeces- 
sor, but only in valorem , m the same manner as if he had been an heir of pro- 
vision. 2 dly. The disposition was bqna fide granted at the desire, and for the 
benefit of creditors, and ought not to infer to him the penal consequence of a 
passive title. 

Answered ; There is no distinction known in law as to the extent of repre- 
sentation between entering heir more burgi and service in the more regular and 
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formal manner. If an heir wishes not to represent universally, he may resort 
to the beneficium inventorii introduced by the statute of 1695, c. 24. That is 
the proper and only resource. in such a case ; and, they who Without recurring 
to it chuse to take upon themselves the general character of heirs, should not 
pretend to decline an universal representation. With respect to the disposition, 
as it would be clearly of evil consequence to creditors, if an heir, without sub- 
jecting himself to the debts of his predecessor, were at liberty to convey his 
predecessor’s subjects to any person whom he might think proper to nominate 
in the capacity of trustee ; so that conveyance ought to infer a passive title. 

This question having been reported to the Court by the Lord Ordinary, the 
** Lords, in respect the only passive title acknowledged by the defender was 
that of being cognosced heir to his father more burgi in a tenement in Dum- 
fries, which he conveyed to trustees for behoof of his father’s creditors, sustain- 
ed -the defence.” 

Lord Reporter, Broxfitld. Act. Maclavrin. Alt. Corbet. Clerk, Menxiet. 

S. Fol. Die. v. 4. p. 42. Fac. Col. No 100. p. 159. 


1784. July 7. 

The Creditors of Provost Ayton against Margaret Ayton. 

Provost Ayton having been vested in an estate, in trust for Mr ColviH, 
Margaret Ayton, his daughter', agreed, after his death, to grant a reconvey- 
ance. 

As Provost Ayton had executed a general disposition in favour of his daugh- 
ter, she might have fulfilled her agreement,' without the intervention of a ser- 
vice, or incurring an unlimited representation ; but the doer of Mr Colvill, at 
whose expense the business was carried on, being ignorant of that circumstance, 
expede a general service in her behalf, as heir to her father, after which she 
re disponed the estate to Mr Colvill. 

Some time afterwards she was pursued by the Creditors of Provost Ayton, 
on the ground of the service just now mentioned. 

The Lord Ordinary assoilzied, “ in' respect there was sufficient evidence that 
the general service was not taken in order to vest any right of succession, but 
merely for the purpose of renouncing a -trust, and that the pursuer declined 
any proof of actual intromission.’ 

The pursuer reclaimed ; when it was 

Observed on the Bench ; To admit the circumstances stated in the Lord Or- 
dinary’s interlocutor as a defence, by way of exception, against the known 
legal consequences of a general service, would be a dangerous innovation 
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Here however theft is sufficient ground to relieve the defender, by setting aside No 74. 
the service altogether, in a proper action brought for that, purpose. 

The Lords remitted the cause to the Lord Ordinary, in order that a reduc- 
tion of the service might be brought by the defender. 

Lord Ordinary, Gardentitn. Act. Wi^lt. Alt. Maconochit. Clerk, Robertton. 

C. FqI. Die. v. 4. p. 44. Fac. CoL No 168. p. 2 63. 


1789. January 27. Hugh Gordon against Alexander Clerk. 

John Clerk executed several special deeds of settlement, by which he con- 
veyed to James, one of his younger sons, all his moveables, and also his whole 
heritage, but an heritable bond for L. 60, that being omitted in the enumera- 
tion contained in the different dispositions. 

On the death of John Clerk his debts far exceeded his executry-funds. Af- 
terwards, when the heritable bond came to be paid, Alexander, the eldest son, 
joined with James in granting the discharge ; the former denominating himself 
“ the heir at law,” and the latter “ the disponee and executor” of John Clerk. 

James having become insolvent, Gordon, a creditor of John Clerk’s, sued 
Alexander for payment of the debt, as having in that manner incurred the pas- 
sive title oigestio pto harede. 

The defence stated was, that the debt had been conveyed in a general dis- 
position to James, so that the discharging of it by Alexander was an inept and 
insignificant proceeding. It turned out, however, that no such general dispo- 
sition had been made j and the Court finally “ repelled the defence.” 

The defender having appealed to the House of Peers, “ the cause was thence 
remitted to the Court of Session, without prejudice; with liberty to the defender 
to produce such proofs as he could, that James Clerk, at the date of the dis- 
charge, was entitled to the debt of L. 60.” 

When the cause thus came again into Court, 

The defender pleaded ; James Clerk, who was his father’s executor, was also 
his disponee in heritage ; while the defender, as heir-at-law, had right to the 
undisposed of security for L. 60. Now, as the executry-funds fell far short of 
the personal debts, James was entitled to attach the subject falling to the heir- 
at-law, in order to extinguish those debts, that the right might be preserved to 
him, which, as a singular successor, he had obtained by his father’s settlements. 
In the subject of the discharge, therefore, the defender had no real or substan- 
tial interest ; and it would be hard to construe an act, which could not reason- 
ably be done, with any view to his own profit, into the passive title of gestio 
pro harede. “ Passive titles are not now so strictly attended to as they were 
formerly.” Ersk. b, 3. tit. 8. j 83. Even at a more early period relief was 
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given in a case not dissimilar to the present. Harcarie, 16th December 1682, 
Thomson contra Anderson, No 80. p. 9736. . 

Answered', No act of behaviour as heir can be conceived jnore complete 
than that in question, done not only in the character but under the appellation 
of heir-at-law.; 1 . 20. D. De acquirend. vel. amittend. hared . Stair, B. 3. T. 6 . ; 
Bankt. B. 3. T. 6 . ; Eisk. B. 3. T. 8. § 82. Nor is there any room for the defen- - 
der*s plea of favour, in opposition to a passive title so salutary in guarding against 
the fraud of heirs. The law should act with a constant and regular operation, 
giving in all cases a settled effect to settled principles, however individual* 
may happen to be affected ; nor, in truth, is any thing more favourable than 
a due and steady application of the same law to all cases falling under it. If 
this be departed from, a jus vagum et incertum will be introduced, under which 
no man can know to what he should trust; and it is better that one man should 
suffer by his own inattention or fault, than that the law, and through it the 
security of the whole subjects, should be injured. Accordingly heirs, are held 
fo be liable, even where there is not the least suspicion of intromission ; Stair, 
July 1672, Foulis contra Forbes, No 59. p. 971 1. ; Jaly 2. 1743, Hutchison 
contra Menzies, No ' 66. p. 9722. ; Heritable and Moveable, Sect. 28. ; 
Ersk. B. 3. T. 8. § 84. ; Bankt.B. 3. T. 5. § 102. Nor is the case quoted from 
Harcarse different ; for the defence there was, that the debt had not been dis- 
charged. At the same time it is to be observed, that James could have no oc- 
casion for a claim of relief against the L. 60 security, because it was only quoad 
the excess of the debts beyond that part of the disponer’s estate, that the dis- 
position to James was reducible at the suit of creditors. 

The Lord Ordinary again repelled the defence-; and the defender, reclaimed 
to the Court, when it was ' 1 

Observed on the Bench; As the Court, in the case of Maitland of Pitrichie, 
No 70. p. 9730. ; in that of the Creditors of Ayton, No 74. p. 9732. ; and in 
other instances, have given relief against an actual service, when there was no 
intention to represent,; so, a fortiori , is that indulgence due here, where the 
claim is laid on the mere appearance of gestio pro harede. 

The Court altered the Lord Ordinary’s interlocutor, and “ sustained the de- 
fence against the passive title of gestio pro harede'' 

Lord Ordinary, Alva. Act. M. Ross . * Alt. Lord AJvocatr. Clerk, Cordon. ' 

Fol. Die. v. 4. p. 41. Fac. Col. No 56. p. 98. 


1791. May 13. • 

The Creditors of Bryce, William, and George Blairs, against David Blair. 

After the death of Bryce Blair, and his two sons William and George, who 
were proprietor* of certain lands in the county of Dumfries, David Blair, their 
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apparent heir, executed a deed, conveying the whole subjects to trustees, with 
powers to manage them, and also to sell what part was necessary for discharg- 
ing the debts. 

David Blair afterwards made up inventories with a view of entering heir, 
turn beneficio , in virtue of the act 1695, . chap. 24. His trustees also let a part 
of the lands, and for several years uplifted the rents ; and they likewise sold 
some small parcels of land ; but the sales were afterwards given up, the trus- 
tees hot being ttf a situation to grant the necessary conveyances. 

- At last, after an interval of ten years, a . process of rapking and sale was 
brought by the creditors, and David Blair claimed a considerable sum as due 
to him j when an objection was stated, that, in consequence of the proceedings 
already mentioned, he had become liable gestione pro harede for the debts of 
his predecessors; and therefore could not be allowed to enter into a competition 
with their creditors. 

The question having been reported on informations, the Court were unani- 
mously of opinion, that as, in those proceedings, David Blair had no view of 
appropriating the subjects, his purpose being that of discharging the debts due 
by his predecessors, no passive title had been incurred. 

The Lords, therefore, “ repelled the objection to the- claim entered for- 
David Blair, and remitted the cause to the Lord Ordinary.” 

Reporter," Lord Htnitrlatui. \ Act. Dean ef Fatuity* Alt. S»liciter*Gcntral. 

Clerk, Mitcbthon. 

£. Fol. Die. v. 4. p. 42. Fac. Col. No 178. p. 361-. 


SECT. IX. 

Apparent Heir paying his predecessor’s Debts. 

1628. January 26. Commissary of Dunkeld against Abercromby. 

The voluntary payment of the father’s debts makes not the payer to be 
heir. 

Fol. Die. v. 2. p. 32. Auchinleck , MS. p. 2. 
*** Durie’s report of this case is No 38. p. 3502. voce Diligence. 


No 76. 

with a view 
of preserving 
the effects, ' 
no passive 
title is incur* 
red. 


No 77. 


Digitized by v^ooQle 



No 78. 


No 79. 


No 80. 


973^ PASSIVE TITLE. Drv. I. 

1629. February 14. Douglas against Lawson. 

Ik an action pursued by Henry Douglas against John Lawson, BoghalFs 
brother, whom he pursued as heir to his brother, &-c. he verified him to be 
heir, in so far as Mr Lewis Stuart being infeft in wadset in a tenement in 
Edinburgh belonging to Boghall, he set a back-tadk of the same to Boghall 
and his heirs, for payment of so much as efifeired to his annualrent, of which 
back-tack duty the said John Lawson had taken discharges from Mr Lewis 
since his brother’s decease. — The Lords found this relevant to make him heir. 

Fol. Die. v. 2. p. 32. - SpotHswood^ (Heirs.) p. 140. 

*** Auchinleck reports this case : 

An apparent heir, who received a discharge of the duties contained in a 
back-bond, set by a wadsetter to his predecessor, to whom he is apparent heir, 
is found gessitse pro herede. 

Auchinleck , MS. p. 3. 


1632.' December 18. - A. against B. 

If an executor, being minor, -and after the Confirmation of the testament 
become major, and in his majority pay , as executor, or transact with any party 
for a - legacy left to them in the said testament, by his deed he undertakes the 
said testament, and subjects himself to pay the rest of the legacies, so far as 
the defunct’s free gear will extend. 

Auchinleck , MS. p. 148;. 


1682. December 16. Thomson against Anderson. 

An apparent heir being convened upon his passive title, .that, by a letter to 
tjie defunct’s debtor, he desired him to pay what he owed the defunct, to one 
of his, the defunct’s creditors, and obliged himself to warrant thr payment ; 
because an apparent heir's uplifting, heritable debts to pay the defunct’s debt, 
is a behaviour ; and jury body’s uplifting of moveable debts for such an end, is 
vitious intromission ; and the appointing of a debtor to apply the payment 
such a way, is equivalent to the so uplifting and applying ; 

Answered for the defender ; Intromission only with something in the de- 
funct’s possession at his death, doth infer a passive title, which cannot be 
charged upon the defender, who did not intromit with or give up the debtor’s 
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bond, or discharge the debt, but only interposed with him to satisfy such a No 80, 
creditor, by obliging himself to warrant secure the debtor j so that the money 
paid was not properly the defunct’s, seeing the debtor’s remained after the 
payment. , 

The Lords assoilzied from the passive title. 

Fol. Die. v. 2.p. 3a. Hare arse, (Heirs Gestio and Passive Titles.) No 38. p. 9. 


’ SECT. X, 

Serving Heir inchoated, but not completed. 


1594. November 26. A. against B. 

A RiTOUR extracted and subscribed by the Sheriff-clerk, albeit it be not past 
the Chancellory, will prove a man heir to his predecessor passive. 

Fol . Die. v. 2. p. 33. Haddington , MS. No 433, 

Similar decisions were pronounced, 7th December 1621, Clark against 
Balgony, No 56. p. 2728.; and 16th February 1627, Simpson against Balgony, 
No 57. p. 2729. voce Competent. 


2$z8. November %%. Goodlet against Adamson. 

In an action Goodlet against Adamson, one being convened as heir to his 
father, and for verifying him to be heir, a sentence and ward of court of the 
town of Glasgow being produced, whereby he was recognosced in their court, 
by testimony of witnesses, to be eldest son and heir to the defunct; this act 
Was found not to prove him to be heir, albeit it was used to prove passive 
against him; seeing there was no sasine following upon the said act given to 
the defender produced in this process ; for, without sasine had followed upon 
the act, the same alone was found not to prove, likeas the defender was minor 
the time of that act ; but that was not the cause of the decision, seeing the act 
stood against him, if it had been otherways in itself lawful, for it was alleged 
that he had then curators. See Proof. 

Fol. Lie. v. 2. p. 33. Durie, p: 4*0, 
Vol. XXUL 54 E. 


No 8i» 
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"*** Spottiswood reports this case : 

In an action of registration pursued by N. Goodlet against John Adamson, 
as heir to his father, the pursuer produced to verify the defender to be heir, 
an act of court of the Bailies of St Andrews, bearing, that, by sentence and 
ward of court, John Adamson was recognosced to be heir to his father James, 
whereupon the said John’s procurator asked instruments. — The Lords thought' 
not this sufficient to prove one heir, thereby to infer any action- against him. 

Spottiswood , (Heirs.) p. 1 39. 


1670. June 28. Elies against Carse. 

The taking out brieves from the Chancery, in order to serve heir, was found, 
not a behaviour, the same not haying been followed out. 

Stair. Gosford. 

"*** This case is No 27. p. 9668. 


SECT. XT. 


Behaviour upo:& Act of Sederunt 1662 * 

1662. 'January 32. Glendonwtne against The Earl of Nithsdaxe, 

George Glendinning pursues the Earl of Nithsdale, as lawfully charged to 
enter heir to his father, for fulfilling his father’s bond. It was excepted , That 
the Earl was content to renounce. It was answered , That he could not re- 
nounce > because he had given bond, to the Earl of Dirleton, ^hereupon, to 
his own behoof, his father’s estate was adjudged from him ; to which adjudica- 
tion the defender was assigned by Dirleton,. and he thereupon infeft, and in 
possession.. It was replied , That the defender might nevertheless renounce ; 
because nothing could binder him but gestio pro bxrede , or some other passive 
title, .whichj by the law of Scotland, could make him heir, or behaving himself 
as heir, &c. But so it is, that the granting of the foresaid bond is not such a 
passive title ; but, on the contrary, implies a direct mind, that he intends- not 


Digitized by 


Google 



Sect. ii. 


PASSIVE TITLE. 


9739 


to be heir to his father, but to enjoy his estate singulari tituh ; .and he is con- 
tent it be declared, that the adjudication shall not prejudge his father’s credi- 
tors ; and offered, that, notwithstanding thereof, and of other rights of com- 
prising acquired by him of his father’s estate, he should be countable for his in- 
tromission, and for all lands he has sold, and other benefit he could make 
thereby, he being satisfied for what he had truly paid out therefor. It was 
duplied, That the adjudication upon the defender’s own deed, acquired by him. 
self, was a fraudulent acquisition of his father’s estate, and his intromission and 
disposing on his father’s lands, by virtue thereof, was equivalent, as if he had 
done the same by no right at all, but as apparent heir-; and if such deeds should 
be sustained, never man needed to be heir, or to enter heir to an estate as heir 
which were most absurd, and of dangerous consequence. 

' The Lords found, that the Earl might renounce, he being countable to the 
creditors for his intromission, and for what he has received as the price of an* 
lands sold or wadset by him, being the true worth thereof; and that in- time 
coming, he should not ascribe his right and possession to the said adjudication 
but prejudice of any other right of adjudication, deduced against his father, and* 
acquired by him ; he being always liable for his intromissions with the farms to 
his father’s creditors ; he being first satisfied of what he truly paid out for ac- 
quiring of the same. And the Lords, declared, that, in time coming, if appa- 
rent heirs should grant such bonds, whereupon adjudication or apprising should 
follow to their own behoof ; or that the same at any time should return to them 
or to any person to their behoof, they sfiould be liable to their predecessors’ 
debts, as behaving themselves as heirs ; and thereupon an act of sederunt was 
made and published. 

Fol. Die. v. 2. p. 33. Giltnour, No 29. p. 16, 

*** Stair reports this case. 

1662. January 22. — George Glendinning of Partoun pursues the Earl of 
Nithsdale, for fulfilling of a contract of excambion betwixt the Earl’s father and 
the pursuer’s grandfather ; and insists against the Earl, as lawfully charged to 
enter heir to his father. The Earl alleged, Absolvitor; because he offers him 
to renounce to be heir. The pursuer replied. The defence ought to be repelled 
quia res non est Integra ; because the Earl has done a deed prejudicial to his 
renunciation, viz. he granted a bond for L. 2000 Sterling to the Earl of Dirle- 
lon, only simulately to his own behoof, whereupon his father’s whole estate was 
adjudged,, and that adjudication assigned to the Eail himself, and so he having 
intromitted, by that simulate title, with the mails and duties of his father's 
lands, he hath behaved himself as heir, and cannot renounce. The defender 
duplied. That the reply ought to be repelled ; because he offered not only to 
renounce, but also to purge that deed of his, and the adjudication of L. 200a 

54 E 2 


Digitized by \ jOOQl_0 



9740 


PASSIVE TITLE. 


Diy. I. 


No 84. ' Sterling, and to declare that it should not prejudge the pursuer, nor his father’s 

lawful creditors, and that he should be countable for the price of any lands he 
had sold, or any rents he had uplifted. The pursuer triplied , That the duply 
ought to be repelled ; because, medio tempore , the Earl had bought in expired 
apprisings with the profits of the lands. The defender quadrupled , That he 
Was content to restrict any such rights to the sums he truly paid for them, and 
not to exclude the pursuer by them. The pursuer answered, That he having 
once behaved himself as heir, no offer nor renunciation could be received. The 
defender answered. That his intromission could not be gestio pro beerede, be- 
cause it was singulars titulo, and not as heir, and in gestione there must appear 
animus adeundi aut immiscendi. The contrary whereof is here, for the grant- 
ing of the bond, and the taking right to the adjudication thereupon, was of 
purpose, that his intromission might not be as heir, or as immixtion, which can 
never be without an illegal and unwarrantable deed ; but all that was here done 
was legal, there being no law nor custom to hinder the Earl to grant a bond* 
albeit gratis ; and after Dirleton had adjudged the lands, there was no law to 
hinder the apparent heir to take assignation thereto, and bruik thereby, more 
than a stranger ; and albeit there were simulation or fraud, that might be a 
ground to reduce upon, but not to infer a general passive title, to make the de- 
fender liable to all his father’s debts, from which passive title, qualis coloratut 
titulus excusat ; and albeit this passive title be not any where else in the world 
but in Scotland, yet it was never applied to this case now in question, but by 
the contrary, since the act of Parliament 162 r, by which heirs may be charged 
to enter heirs to their predecessors, not only for the defunct’s debts, but their 
own, any bond granted by the apparent heir, although gratis , would be valid* 
to apprise or adjudge the defunct’s estate ; and, therefore, there being many 
cases, in which the apparent heir could not probably know whether the heri- 
tage would be hurtful or profitable ; this hath been oftimes advised, as the re- 
meid, by Sir Thomas Hope, and many since, that the heir apparent might 
grant a bond, and thereupon the lands being adjudged, might take right there- 
to. The pursuer answered. The defender had intromitted with the rents of his 
predecessor’s land, which, albeit not ammo adeundi, yet animo immiscendi et 
lucrandi, which cannot be. maintained by a simulate null bond by himself to 
his own behoof, and adjudication thereupon ; and if this were sustained, no 
person would ever after enter heir to his predecessor, but take this indirect way, 
to the defraud and vexation of creditors ; and entering so to possess, would buy 
in other rights, and maintain his possession, as this defender hath done, and 
would not be obliged or willing to restrict these rights, as he doth. 

The Lords, after long consideration and debate in the matter, found the 
Earl’s ofFers relevant ; but resolved to make and publish an act of sederunt a- 
gainst any such courses in time coming; and declared, that it should be gestio 
pro barede to intromit upon such simulate titles. 

Stair, v, 1. p. 86. 
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1676. July 19. id December 13. * 

Nevot against Lord Balmerino. 

In the, case Glendinnisg against Earl of Nithsdale, supra, an apparent 
heir having granted a simulate bond, in order tt> lead an adjudication of 
his predecessor’s estate, his intromission, by virtue of this title, was not reckon- 
ed a behaviour j but, upon that occasion, the Lords made the act of sederunt,- 
28th February 1662, declaring, that it should be gestio pro baerede to intromit 
upon such simulate title, whether the apprising was expired or not. This ac^ 
was extended to intromission had in virtue of an apprising led upon the appa- 
rent heir’s just and true debt, contracted by him before he became apparent 
heir, without any view to be the foundation of an apprising against the prede- 
cessor’s estate. 

Fol. Die. v. 2. p. 33. Stair. Dirletoitf Gosford. 


No 


This case is No 51. p. 9694. 



1676. November 8. Jeffray against Murray. 

A Party being pursued upon the passive titles, and in special upon that of 
charged to enter heir ; and having offered to renounce, it was replied, That he 
could not, seeing res was not Integra, in respect he had granted a bond, of 
■purpose that thereupon the estate might be adjudged ; the Lords found, that, 
albeit he had not granted the bond upon the design foresaid, yet, the estate 
being adjudged and incumbered by his deed, he ought to be liable to the de- 
funct’s creditors pro tanto, or to purge. 


No 


It is thought, that if the apparent heir should dolose grant a bond, that the 
defunct’s estate might be thereupon adjudged, he ought to be liable in solidum ; 
but if he 'grant a bond which is a lawful deed, and thereupon his creditor ad- 
judge, which he could not hinder, it is hard to sustain a passive title against 
him ; unless his creditor, having adjudged, were satisfied by that course ; in 
which case, seeing the defunct’s creditors are prejudged, it is reason he should 
be liable pro tanto. 

Fol. Die. v. 2. p. 33. Dirleton , No 380. p. 185.- 
Clerk, Gibson.- 
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-* **• Stair reports this case. 

In a process betwixt Jeffray and Murray, the defender being pursued as law- 
fully charged to enter heir for a defunct’s debt, offered to renounce ; the pur- 
suer answered. That a renunciation is not relevant, unless it were made re in - 
tegra. But, in this case, the defender hath granted bond for her proper debt, 
whereupon the defunct’s heritage is apprised or adjudged, and whereby the pur- 
suer will be excluded or postponed. It was replied, That the granting of the 
bond by an apparent heir, though apprising or adjudication followed, doth not 
infer the passive title of behaviour, unless the apparent heir take right to, and 
intromit by the said adjudication or apprising, as is clear by the act of sederunt 
upon the Earl of Nithsdale’s case. No 84. p. 9738. the 28th day of February- 
1662. It was duplied, That the general passive title of behaviour, making the 
apparent heir liable to the defunct’s whole debt, is not here insisted upon, but 
the passive title of charged to enter heir, which reaches only to the debt,’ 
whereupon the charge is raised, and which is elided by a renunciation re Integra, 
which cannot be where the defunct’s heritage is affected for the apparent heir’s 
proper debt. 

The Lords found the reply relevant, that the defunct’s heritage was affected 
for the apparent heir’s proper debt, by apprising or adjudication, to exclude the 
.apparent heir’s renunciation, and to make her liable for this debt, unless she 
purge the apprising, or adjudication of the defunct’s heritage for her own debt, 
jt not having been the defunct’s debt. 

Stair, v, 2. p. 460. 


I , 

1682. November 3. Henry Bltth against James Lawson. 

Mr Henry Biyth being a creditor of umquhile James Lawson of Brother- 
stones, intents process against James Lawson, as lawfully charged to enter heir 
.to umquhile James Lawson, his father, the debtor, and as he who being liable 
to his brother and sister for L. 1000, and also, as having granted bond to one 
Dunlop for a certain sum of money, upon both which grounds, there was a 
comprising of his father’s lands of Brotberstones led against him ; the ground of 
.this action was, that he had suffered his father’s estate to be comprised for his 
own debt, and so Biyth, a creditor of the father’s, was secluded. It was alleged 
for the defender, That the Earl of Nithsdale’s practique (supra) was only in the 
case where bonds were granted by the apparent heir, whereupon comprising of the 
defunct’s estate was deduced for the heir’s behoof ; but, in this case, the com- 
prising was not to the defender’s behoof, neither has the pursuer done diligence 
to affect the estate debits tempore. The Lords found, that, albeit there w as no 
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fraud nor dole, and that the comprising was not to his own behoof, yet that 
the defender ought to be liable to the pursuer’s debt, so far as the sum contain- 
ed in the apprising might extend to; or, otherwa^s, he ought to purge the said 
apprising, to the effect that the pursuer, who was the father’s creditor, might 
have access to the lands comprised, which was the father’s estate, without be- 
ing incumbered with the foresaid comprising, which proceeded upon the son’s 
debt. 

✓ 

Fol. Die. v. 2: p. 33. P. Falconer , No 23. p. 12. 

*** Harcarse reports this case. - 

T682. December.—- An apparent heir having granted a bond for a small sum,' 
whereupon his predecessor’s estate was apprised from him, as specially charged 
to enter heir ; the apprising happened to expire, and the said apparent heir 
being charged to enter heir at another creditor’s instance, he offered to re- 
nounce. 

It was alleged for the creditor, That res not being Integra , -he cannot re- 
nounce, till he purge the land of the expired^apprising, whereby a great estate 
is carried away for an inconsiderable sum. ■ 

Answered for the apparent heir, That he was willing to pay the sum con- 
tained in the bond, on which the apprising proceeded, which had not expired; 
if the pursuer had redeemed within the legal ; and so per eum stetit. 

The Lords repelled the apparent heir’s answer, and found, that he ought t<J 

purge the apprising, or be liable to a sum equivalent to the worth of the land. 

* 

Harcarse , (Comprisincs.) No 281. p. 66. 


SECT. XII. 


Behaviour upon Act 1695. - 

1710. Jua4 f. Watson against Brown. ■ 

My Lord Royston, as Probationer, (in place* of Lord Prestonhall, who had 
demitted,) reported Watson against Brown. 'Captain Brown in Leith being 
debtor to Watson of Sauchton.in 2000 merks by bond, he pursues Alexander 
Brown,. merchant in Edinburgh, his eldest son, on this passive title, introduced 
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by the 24th act 1695, that his father being debtor to the Kirk Session of Leith, 
he had given them infeftment in his houses there, which right he had purcha- 
sed and bought in ; and, by virtue thereof, had possessed and intromitted with 
the mails and duties of the lands after his father's death, and so is liable passive 
by the said act. Alleged, My case noways falls under the act of Parliament, 
which only obviates the fraud of apparent heirs to wrong their predecessor’s cre- 
ditors ; but so it is, I purchased in this right in my father’s lifetime, and did it 
ex pietate JUiali to save him from distress. Likeas, it was not a subject by 
which I could enter into possession,' being only an infeftment of annualrent ; 
and to shew he has no purpose to defraud any creditor, he is willing to renounce 
his right to any that will pay him what he gave for it, and refund his expenses 
in repairing the damage done to the brewhoase and kiln by the accidental pow- 
der blast in 1702. Answered , The act 1695 is opponed ; and there is no diffe- 
rence whether it be acquired in bis father’s lifetime or since, both being alike 
prejudicial to the creditors. And in a parallel case, where the 62d act 1661 
provides, that where apparent heirs buy in debts, affecting their predecessors 
estates, they shall be redeemable from them within ten years after theacquisi- 
tion, on payment of what they gave for it, the Lords have extended this to 
purchases made, when their father is yet alive, as was found on the 19th June 
1 668, Burnet and Naesmith against Naesmith, No 48. p. 5302. ; and if the 
transacting their debts were once allowed, the act should be altogether elusory 
and ineffectual ; and as to the right’s being incapable of possession, it was posi- 
tively offered to be proved, that he uplifted the mails and duties of these lands, 
and was in the natural possession since his father’s death ; and esto it were a 
correctory law, yet this is no extension, but a plain interpretation of the sense 
and meaning of the statute. The Lords thought, if it was an infeftment of 
annualrent, it could not be the subject of possession j but the right not being 
produced, they determined the relevancy of the allegeance as it was proponed 
before them ; and found it relevant to make him liable passive that he intro- 
mitted with the mails and duties of the lands, wherein his father died infeft, 
and that after his father’s decease, though he purchased the same in his lifetime; 
for they considered law had provided him two remedies, and he had made use 
of neither, viz. bringing his father’s lands to a judicial roup, where he was as 
free to bid as another ; and the entering heir cum bencficio inventarii. And 
though one is not properly apparent heir, but only presumptive in his prede- 
cessor’s lifetime, there being no hareditas viventis , yet it may tend Rs much to 
the defraud of creditors to buy in rights in his father’s lifetime as afterwards ; 
jind, therefore, the Lords decided ut supra . 

1711. January 17.— In the cause mentioned supra, 7th June 17x0, pursued 
by Watson of Sauchton against Alexander Brown, for payment of a debt con- 
tained in his father’s bond, upon sundry deeds of gestio pro barede, by lifting 
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the mails and duties, building houses, iSc. and an act of litiscontestation being 
extracted upon these acts of possession, and a probation led ; — but Sauchton, 
the pursuer, being diffident of overtaking him on these heads, calls of new his 
process, and insists against him on the other passive titles libelled, as lawfully 
charged to enter heir, as vitious intromitter, isfc. It was contended for Brown, 
the defender, That there being an act of litiscontestation already made in the 
cause and extracted, with diligence raised thereon, and witnesses examined up- 
on his intromission, and the term circumduced quoad ultra, that must termi- 
nate the process ; and he cannot be permitted to recur to his libel, and insist 
on the other passive titles not debated in the act, and so were simpliciter passed 
from, unless he had declared he insisted primt) loco on the behaving, and that 
the rest had bee/i reserved ; and if it were otherwise, then there might be more 
acts of litiscontestation^ in one cause, and a progressus in infinitum , contrary to 
all good order and form, so that on every article of the libel a new act may be 
extracted, and there shall never be finis litium , nor termination of pleas ; where- 
as, an act of litiscontestation is a novation, et quasi contractus inter partes li~ 
tigantes , and they lay the whole cause on the points therein contained, to which 
they circumscribe themselves. And the Doctors, speaking of litiscontestation, 
call it the basis et fundamentum totiul judicii, cui omnia innituntur acta quce 
sunt quasi vebiculum ad sententiam, et adeo partes obligat ad instantiam ut ab 
ea quis discedere ampliusque pcenitere non possit , Vide l. 25. B. Be rei vindi - 
cat. 1. 52. D. Be judic. So that after it, libellus mutari seu emendari nequit. 
And Hope, in his Lesser Practiques, cap. 1. lays it down as a principle, that, 
after litiscontestation, no new defence can be proponed, unless it be noviter 
veniens ad notitiam ; so also Stair, B. 40. T. 4. says, litiscontestation fixes all 
the points in debate betwixt the parties ; so they may not return to allegeances 
there omitted. Answered, There is nothing more ordinary in our stile than to 
cumulate more actions in one summons, as exhibitions, delivery, reductions, 
declarators, count, reckoning, and payment, mails and duties, constitutions 
and adjudications ; and the insisting in one of these media concludendi never 
absorbs nor precludes the other;— and the Roman litiscontestation and ours are 
toto ccelo different ; and the feudal, canon, and municipal laws, have quite al- 
tered. these ancient forms. None will say an act extracted exhausts the libel, 
so as they cannot be insisted for in a new summons. Now, quorsum should we 
multiply actions ? Is it not more the lieges’ interest to receive it as a part of the 
first libel? The Lords found the extracted act of litiscontestation did not debar 
the pursuer from returning to the other branches of his libel, and his insisting 
therein; and so repelled Brown’s allegeance of incompetency in hoc statu . — 
See Process. 

Fol. Bic. v. 2. p. 34. Fountainhall , v. 2. p. 574. id 626. 
Vot. XXIII. 54 F . 
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. %# Forbes reports this case. 

1710. June 7. — In a process at the instance of James Watson of Sauchtonr, 
as heir to his father, against Alexander Brown, the defender was found liable 
upon the 24th act Parliament 1695, to pay to -the t pursuer 2000 merks, with 
annualrents and penalty, contained in a bond granted to his father, by Captain 
Brown, maltman in Leith, father to the defender, upon this ground, that the 
defender had intromitted with the mails and duties of his father’s lands, after 
his decease, notwithstanding of a singular title of intromission, acquired by him 
in the father’s lifetime ; in respect the act 1695 declares, that any apparent 
heir entering to possess his predecessor’s estate, or purchasing any right there- 
to, by himself, or any other way than as highest offerer at a public roup, with- 
out collusion, shall be liable as if he were heir served ; albeit it was alleged ' 

1 for the defender, That the statute for obviating the fraud of apparent heirs re- 
lates only to rights purchased by them after their predecessor’s decease ; and;, 
he got the right in his lifetime, when he could not serve heir to him ; seeing; 
nulla est harcditas viventis. 

17 ir. January 16. — In the action at the instance of' James Watson of.' 
Sauchton against Alexander Brown, as representing his father, for payment of 
2000 merks, owing by the father to the pursuer; he, the* pursuer, repeated 
the common passive titles, and particularly insisted against the defender upon 
the act of Parliament 1695, as liable for intromitting with- his predecessor’s 
estate, without bringing the same to a roup ; and the - Lords, 7th June last; 
having sustained his intromissions subsequent to his father’s death, relevant to 
make him liable passive, the pursuer extracted an act upon that point ; but 
finding it hard to prove the intromission, did put up the cause in the hand-roll 
of my Lord Cullen, who pronounced the act, and, at calling, insisted upon the 
other passive titles libelled, which he referred to the defender’s oath. 

Alleged for the defender, There being an, act already extracted upon one 
passive title, the pursuer could not now recur to the rest, though libelled ; be- 
cause, in ordinary actions, there, is but one act of litiscontestation ; and, if the- 
pursuer were now suffered to recur to other passive titles, there might be mul- 
tiplicity of 'acts of litiscontestation, and no terminus litis. After an act of li- 
tiscontestation, the Ordinary is functus , and cannot review or return to the li- 
bel, conform to L. 25. D. De Rei Vindicatione, L. 52. D. De Judiciis, L. 3. 

$ 11. D. De Pecul. L. 57. D. De Solut. L. 20. D. De Petit . Hared. Hope’s 
Pract. Min. Tit. 1. Stair, Instit. B. 4. T. 40. § 16. 

Replied for the pursuer, 1 mo, The insisting in one of several mediums in a li- 
bel did not exclude the pursuer from insisting afterwards 1 upon the rest ; for • 
the act of litiscontestation doth circumscribe the parties only in so far as litis- 
contestate; whereas, here,, the act of litiscontestation is only concerning the. 
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clause in the foresaid act of Parliament, which the pursuer desires no review 
of. Tea, there is nothing more ordinary than to libel not only several conclu- 
sions in one summons, but also separate actions ; and, as insisting in one of 
such accumulative actions cannot hinder to insist in the other; far less can the 
insisting particularly upon one of several media concludendi, in one summons, 
cut off the rest, ido, It is unnecessary to answer the defender’s citations out 
of the civil law, since the form of process among the Romans differs from ours. 
And the citations out of Hope and my Lord Stair, about the effect of litiscon- 
testation, doth only concern what is litiscontestate, which the pursuer doth not 
quarrel. 

The Lords found, that the pursuer may yet insist upon the other passive ti- 
tles ; and remitted to the Ordinary to hear parties thereon . — See Process. 

Forbes, p . 405. Id 476. 


1714. November 24. Thomas M.zkckk' against Robert Leith. 

Thomas Mercer pursues Robert Leith, as representing James Leith his father, 
for paymeut of the sums contained in two bonds, granted by Dickson of West- 
binnie, Mr John Montgomery, and the said James Leith, to which the pur- 
suer has right by progress ; and insisted on this passive title, that the defender 
accepted a disposition from his father to certain heritable sums of money, and 
thereby became liable conform to the act of Parliament 1695 ; which the Or- 
dinary having sustained, the defender offered a reclaiming bill, on these reasons ; 
into. The defender's father's disposition was only an inconsiderable heritable 
sum-; ido, The act of Parliament relates only to purchases made by apparent 
heirs, that is, heirs to whom the succession is devolved by the death of bis pre- 
decessor : Although the acquisition had been from a stranger, and to a much 
more valuable right, made in the father’s lifetime, it would not have been in 
the case of the act of Parliament, which bears. ‘ That if any apparent heir 
without being lawfully served, &c.’ which, and all the cases there related do 
only concern apparent heirs to whom the succession, is devolved. And the act 
of Parliament 1661, prorogating the legal of apprisings purchased by apparent 
heirs, was never extended to. such purchases ma*de in the lifetime of the prede- 
cessor. It is true, in the case the 7th June 1710, Watson against Alexander 
Brown, No 88. p. 9743. observed by Mr Forbes, it was . otherwise found; but 
that decision is marked very short, and being the interpretation of a correctory 
law, deserves to be the more maturely considered. 

It was answered ; The disposition made by the defender's father, is not of a 
small subject, but of many sums, and indeed the substance of what his father 
had, and reserving his father’s liferent ; so that although the acquisition was in 
his father’s time, yet the possession was calculated to begin after his father’s ds- 

64 F 2 
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cease, when the succession was devolved to him, which falls clearly under the 
words of the 24th act of Parliament 1695, declaring, that an apparent heir 
entring to possess his predecessors estate, or purchasing any right thereto other- 
wise than by a public roup, shall be liable as if he were heir served : and if it 
were otherwise the act of Parliament would be easily eluded, either by acquir- 
ing a disposition from the predecessor and pretending an onerous cause, as in 
this case, which strangers could not disprove, or by acquiring rights from third 
parties in the father’s lifetime ; and the Lords in the interpretation of all laws 
do consider the design of the law, which they will not suffer to be evaded by 
the contrivances of apparent heirs ; and thus it was found in the case of Watson 
against Brown upon full debate, aDd very unanimously, and a reclaiming bill 
refused ; and for the same reason the right of an expired comprising acquired 
by an apparent heir in his father’s lifetime, was found to be redeemable at the 
instance of his father’s creditors upon the act of Paliament 1661, 19th June 
j.668, Burnet of Carlops against Nasmyth, No 48. p. 53 02. 

The Lords repelled the defence. 

Fol. Die. v. 2. p. 34. Dalrymple, No 117. p. 164. 


1745. June 26. Creditors of M‘Caul against M'Caul. 

The liferenter’s possession found not to be the fiar’s possession in the sense of 
the act 1695, not only as it is a corrective law et stricta interpretations, butf 
for this more special reason, That in no case the possession of the liferenter is 
held to be the possession of the fiar, but where the liferenter’s possession tends 
to the fiar’s benefit, as where prescription runs in his favour by the liferenter’s 
possession, or the like. 

Kilkerran, (Passive Title.) No 7. p. 371V 
D. Falconer reports this case. 

1745. June 25. — Henry M’Caul merchant in Glasgow', married Janet Clie- 
my daughter and heiress of James Cliemy merchant there, and she in their con- 
tract of marriage disponed to him certain tenements in Glasgow, reserving to 
her mother her liferent thereof ; but there were no titles made up in the person 
of Janet Cliemy, who predeceast her mother or her husband. 

After Henry M’Caul’s death, his creditors pursued John M'Caul his son, and 
adjudged from him both bis father’s proper estate, and what had come- by his 
mother. 

He raised a reduction, on the head of minority, of the decreets finding him 
personally liable, offering yet to renounce, and likeways of the adjudications 
of the subjects belonging to his mother ; and the Lord Ordinary, 12th Decem- 
ber 1744. M Found the reasons of reduction on the head of minority and le- 
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tion, relevant, and In respect the minority was not denied, reduced the decreets 
of constitution and adjudication quarelled, obtained against the pursuer, in as 
far as these decreets for his father’s debts, might or could affect the pursuer’s 
person, or the estate descending to him from his Grandfather, by the mother, 
or any estate which might belong to him, other than the lands and estate which 
belonged to his father the contracter of the debts, to whom the pursuer renoun- 
ced to be heir. And nth instant, found that the possession of the Grandfa- 
ther’s widow was not to be considered as the possession of Janet Cliemy the ap- 
parent heir, so as to subject John M’Caul, who had passed her by, to the con- 
sequences of the act 1695.” 

Pleaded in a reclaiming bill, That the wife was apparent heir, and three years ' 
in possession ; and therefore her disposition to her husband must be effectual in 
favour of his creditors; nor can the son passing by his mother, serve to his re- 
moter predecessor, without being subject to her deeds; for the subjects were 
possessed by the liferentrix, and the liferenter’s possession is reckoned in law to ' 
be the fiar’s, and will be effectual to acquire him the property by prescription, 
the civil possession being in the fiar, /, 12 . pr. D. De acquirerula vel amittenda ’ 
possess tone, Voet. super eo tiiulo § 3. 

The law regards the bona fides of creditors who trust upon the notoriety of 
the succession’s having devolved; and this.notoriety is equal from the possession 
either of fiar or liferenter. 

The possession of the liferenter ought especially to validate the deeds of the 
apparent fiar, when he does any deed acknowledging the succession, which 
Janet Cliemy here did, by disponing the subject to her husband’: If the fiar of 
lands liferented should sell the property, and receive the price, the buyer would 
surely have a claim to the subject against the subsequent heir; and here Janet 
Cliemy it to be considered as a seller, and her husband as an onerous purcha- 
ser. 

The Lords adhered. 

Pet, A. Macdowall. ' 

D. Falconer , v. i.p. 108. 


No 90, 


1752. July 24. Pitcairn against Lundin. • 

No 91* 

It was in this case found, That the years of an apparent heir’s possessing a 
subject liferented, do not come in computo of the three years possession, which 
the act 1695 requires to make the apparent heir liable to the debts of the pre- 
ceding apparent heir. 

Fol. Die. v. 4. p. 43. Kilkerran, (Passive Title.) No ii. p. 373, j- 
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This case is reported in the Faculty Collection : 

In the year 1707, Robert Lundin granted a bond for 400 merks, to which 
Anne Pitcairn the pursuer obtained right by progress. Upon this bond she sued 
James Lundin of Lundin his son j and set forth, that Robert possessed the estate 
of Lundin for more than three years, and was, during that time, apparent heir ; 
that therefore the defender is liable to pay his debts to the extent of th^ value 
of the estate, in pursuance of act 1695, Will. Sess. 5. cap. 24. 

The defender set forth, That by contract of marriage between Sophia Lun- 
gin bis grandmother, and John Drummond afterwards Earl of Melfort, Marga- 
ret Lundin, mother to Sophia, settled her estate upon the wife and husband, 
and longest liver of them, and the heir-male procreated betwixt them ; with a 
long series of heirs, under a strict entail : That, upon this settlement, a charter 
under the great seal wasjexpede in 1674, and Sophia and her husband were in- 
feft : That, in the year 1695, the Earl of Melfort was attainted of high treason 
by the Parliament of Scotland, with a salvo, that the attainder should not taint 
the blood of his children by the said Sophia : That James Lundin, eldest son of 
the said marriage, received from the crown a right of the said estate as suppos- 
ed to be forfeited by his father’s attainder ; That upon James’s death, Robert 
his brother was served heir in special to him, and infeft : That it came after- 
wards to be discovered, that only the liferent of the estate of Lnndin was in 
the Earl of Melfort ; and therefore, that no more than the liferent was forfeit-, 
ed to the Jcrown ; whereupon Robert, in 1707, obtained a new grant from tfye 
crown of the Earl of Melfort’s liferent ; and by virtue thereof possessed the 
estate until the Earl’s death in the 1714, and thereafter continued his possession 
until his own death in the 1716. 

John, the eldest son of Robert, being advised, that no other right was vested 
in his father than the Earl of Melfort’s liferent, made up his titles as heir to 
Sophia his grandmother. Upon fads death, James his brother, the defender^ 
was in .like manner served heir to him, and infeft. 

Upon this state of the facts, the said defender, without producing or found-, 
ing upon the entail in the contract of marriage, pleaded, That his father Ro- 
bert’s possession during the E ar l of Melfort’s life, was not as apparent heir, but 
«s donee of the Earl’s liferent : The possession in that period was the possession 
of the liferenter : Robert the granter of the bond was in*the situation of an ap- 
parent heir, who had got a lease from an universal liferenter, and had possessed 
it) virtue thereof. 

Replied for the pursuer, That, admitting the facts with respect to the forfei- 
ture to be true, Robert was certainly apparent heir, and did possess the estate 
for upwards of three years : If so, his obtaining a collateral right would not 
exempt him from falling under the description of the statute : That this statute 
pught to be beneficially interpreted ip favour of creditors : The other clauses 
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of it make possession of the predecessor’s estate, by any other right than as 
purchaser at a public roup, an universal passive title against the apparent heir 
with respect to his predecessors debts : li is therefore not supposable, that the 
first clause would intend to give so easy an evasion of the apparent heir’s own 
debts, where only a limited passive title is incurred. 

It was observed on the be^ich, than an apparent heir would be liable on the 
statute, under whatever title he might possess, provided there was access for 
him to possess as apparent heir. But here there was no such access. 

Found, “ That the possession of Robert Lundin, the immediate heir, during 
the subsistence of the forfeiture of the Earl of Melfort’s liferent, cannot be 
brought in computo of three years possession ; reserving to parties to be heard 
hoW far he possessed for three years after the expiration of the liferent. 

Act. Ales. Lockhart. ■ Alt. Ro. Cratgic. Clerk, Gilson. 

AL - Fac. Col. No 31. p. 50, 

» 

Lord Karnes also reports this case: 

la the contract of marriage betwixt the heiress of Lundin and John Drum- 
mond, afterwards Earl of Melfort, the estate of Lundin was settled upon the 
husband and wife, and the heirs-male of the marriage ; which failing, to her 
heirs. In the 1695, the husband was attainted of high treason, whereby his 
liferent fell to the Grown, of which a gift was procured in favour of Robert 
Lundin the heir of the marriage. Upon this title Robert possessed the estate 
till the year 1714, when his father died. He continued his possession as heir 
apparent to his mother the heiress till- his death, - which happened in- the year- 
1716. 

James Lundin having made up his titles to the estate, as representing his 
grand-mother the heiress, was called in a process to answer for the debts of Ro- 
bert Lupdin the interjected apparent heir. The defence was, That Robert's 
possession till the year 1714, was- not as apparent heir, but as donatar- to his 
father’s liferent ; and that he did not possess three years afterwards qua apparent 
heir. It was answered, That the purpose- of the statute 1695; was to protect 
persons ignorant of law, who, furnishing goods to a man representing a family, 
and possessing the estate, ought not to be entrapped in the subtilties of law ; 
which must happen if the title of possession is to be weighed with the same 
nicety in this case, as where the question is of an universal representation. 
Replied ; This consideration may possibly so far weigh as to bar the pretest of 
a singular title; which is partial, or which may consist with the possession of the 
apparent heir. But here the Earl’s liferent being total, was a total bar to any 
other possession, and made it impracticable for the apparent heir to possess 
while it subsisted. Therefore the purchase of this liferent by Robert the ap- 
parent heir, cannot be constructed a blind to cover his possession qua apparent*- 
heir. 
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The Lords found, “ That Robert Lundin having possessed the estate three 
years, not as apparent heir to his mother, but as donatar to his father’s liferent, 
this case does not fall under the act 1695.” 

Sel. Dec. No 18. p. 20. 


* 759 - 7 u b 20 - 

James Macneil, Deputy Collector of the Customs at Greenock, against 
Margaret Matthie, Relict of William Taylor. - 

Alexander Taylor was possessed of a house in Greenock ; for attaching 
which, an adjudication was led in the year 1709, at the instance of one of his 
creditors, Lilias Morison, for the accumulate sum of L. 387 Scots. The ad- 
judger obtained a charter from the superior, and was infeft in the year 1713. 
In the year 17x9, another adjudication was led. at the instance of another cre- 
ditor, Magdalen Bryce, for the accumulate sum of L. 51C. 19 : 6 Scots. 

William Taylor, the eldest son of Alexander, purchased these two adjudica- 
tions from the creditors in the years 1721 and 1724; and entered to the pos- 
session of the house during the lifetime of his father. In the year 1725, his 
father being still alive, he obtained a declarator of expiration of the legal up- 
on the first adjudication led in 1709.1 

William Taylor having married Margaret Matthie, he executed, upon the 1st 
June 1741, a postnuptial contract of marriage with her, by which he conveyed 
this house, and other subjects, to himself and his wife in conjunct fee and life- 
rent, and to the children of the marriage in fee. 

After the death of William Taylor, his relict continued the possession of the 
subject without challenge, till James Macniel, as having right to an adjudica- 
tion led in the 1 726, against the same subject, upon a debt due by Alexander 
Taylor, brought a process of reduction of the two adjudications upon- which 
"William Taylor’s right was founded, insisting , That as they were acquired by 
William Taylor, the eldest son of- Alexander the debtor, and were the title un- 
der which he possessed after his father’s death, they fell under the sanction of 
the second clause of the act 1695, which declares, That every such adjudica- 
tion shall be reputed a behaviour as heir; and that consequently the diligences 
by coming into his person, became extinguished confusione ; at least that they 
could not stand in competition with the onerous creditors of his father. 

The second clause of the act 1695 is in these words: * If any apparent heir 
.* for hereafter shall, without being lawfully served or entered heir, either enter 

* to possess his predecessor’s estate, or any part thereof, or shall purchase, by 
‘ himself, or any other for his behoof, any right thereto, or to any legal diligence 
‘ or other right affecting the same, whether redeemable or irredeemable, other- 

• wise than the said estate is exposed to a lawful public roup, and as the high- 
‘ est offerer thereat, without any collusion, his foresaid possession or purchase 
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‘ shall be repute a behaviour as heir, and a sufficient passive title to make him N 0 ^2. 

4 represent his predecessor universally, and to be liable for all his debts and 
4 deeds, sicklike as if the said apparent heir possessing or purchasing, as said is, 

4 vyere lawfully served and entered heir to his said predecessor ; declaring al- 
4 ways, That the said apparent heir may bring the said estate to a roup, whe- 
« ther the estate be bankrupt or not.’ 

Answered for the defender, I mo, The words of the 'statute appear to apply 
only to the case of a proper apparent heir entering to possess, or acquiring 
debts, after his predecessor’s death. The designations of predecessor and ap- 
parent heir are correlative terms. It is absurd to call a man a predecessor while 
he is alive ; and it is improper to design his son apparent heir during that pe- 
riod. The apparent heir who comes under the sanction of this clause of the 
act 1695, is described to be one who has it in his power to serve or enter heir, 
and, in place of taking that method, chuses to enter to possess his predecessor’s 
•estate, and to purchase legal diligences affecting it. To apply any of those 
things to a son during his father’s life, is impossible. It cannot be said, that 
he neglects to serve or enter heir; and it would be equally absurd to say, while 
his father is alive, that he is possessing his predecessor’s estate. Further, the 
possession or purchase is declared to be reputed a behaviour as heir, and a suf- 
ficient passive title to infer a representation of the predecessor universally ; but 
a behaviour as heir will only apply to one who has it in his power to enter to a 
predecessor who is dead ; lor it is impossible to represent a predecessor juniver- ' 
sally while he is alive, or to be liable in all his debts and deeds, the extent of 
which cannot be known till his death ; and the manner of the representation 
is described in the statute to be the same as if the apparent heir possessing or 
purchasing were lawfully served and entered to his predecessor, which supposes 
him capable of entering heir at the time of the purchase ; and the clause con- 
cludes with allowing the apparent heir to bring tbe estate to a roup ; which e- 
vidently supposes,' that the predecessor is-, then deceased. 

ido. The words of this statute ought not to be extended - beyond their pro- 
per, meaning ; because the sanction is extremely severe, depriving the apparent 
heir, not only of all benefit from the acquisition he may have made, but con- 
demning him in an universal representation. The statute is also a correctory 
law; and upon that account likewise ought not to be extended. Accordingly 
the Court has restricted the general words, debts and deeds, made use of in 
the first clause of the statute, to such debts or deeds as are strictly onerous, to 
which alone the heir passing by is subjected ; and the Court has also refused to 
extend the first clause of the act to the case where an apparent heir possesses 
the estate without making up any title ; and these constructions of the statute 
have been confirmed in the last resort. 

3<w, The consequences of extending this penal clause would be extremely 
severe. If a son or a younger brother happens, by any accident, to be credi- 
tor to his father or elder brother, and does diligence against their land?, and 
Vol. XXIII. 54 G 
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No 92. enters into possession for payment of his debt ; this creditor, by extending the 
clause to possesion attained during the predecessor’s life, would be subjected 
universally to the whole debts of his father or brother, not only such as they 
have then contracted, but also what they may thereafter contract at any time 
in their life. — Further, if a father, as is very common, happen to dispone a 
part of his lands to his eldest son, when he comes to be of age, or when he en- 
ters into marriage ; by such construction, if the father afterwards contract 
debt, the son, by entering to possess, though during his father’s life, would be 
subjected to an universal representation, and liable for all such debts. 

4 to, Supposing that William Taylor did incur a passive title by the purchase 
of these adjudications, or by possessing upon them after his father’s death ; yet 
this will not be a ground for reducing these adjudications, to the prejudice of 
the defender, his relict, a singular successor, who must be preferred upon the 
adjudications, leaving the pursuer to insist in a personal action against the re- 
presentatives of her husband. 

Replied, 1 mo, If the words of the statute are taken in a strict grammatical 
sense, they will no doubt apply only to an heir after his predecessor’s death ; 
but the expression, in the common use of language, applies to the case of an 
heir, whether his predecessor be dead or alive ; and the utmost accuracy of lan- 
guage is not to be looked for in the statute 1695. 

'ido. Statutes iclating to fraud are entitled to the most liberal interpretation ; . 
and it is the duty of Judges to explain them in such a manner as to answer the 
intention of the legislature. This has been the practice in explaining other sta- 
tutes : Particularly, the Court has, in many instances, given an extensive in- 
terpretation to the statute 1621, against unlawful alienations made by bank- 
rupts. The statute 1661, for obviating the frauds of apparent heirs, has been- 
explained in the same extensive manner. By that statute it was ordained, that 
in case the apparent heir of any debtor, or any other confident person for hi* 
behoof, should at any time thereafter acquire the right of an expired apprising, 
the said right should be redeemable within ten years after it was acquired by 
the posterior apprisers. The Court has found, that, under the words apparent 
heir in this statute, were comprehended presumptive heirs. It has also been 
found, that the purchase of apprisings during the currency of the legal fell 
under the intention of the act, though the words only mention expired appris- 
ings ; and the act has been extended so as to allow, not only posterior apprisers 
to redeem, but also personal creditors. The statute 1661 and 1695 are ex- 
tremely analogous ; and therefore ought to be explained in the same manner. 
Both of them were intended to prevent the frauds practised by heirs ; and the 
last act was only calculated to make the remedy more effectual. The statute 
1695 itself has been explained by the Court in this extensive manner, in two 
several cases ; Watson contra Brown No 88. p. 9743.; and 24th November 
1.714, Mercer contra Leith, No ,89. p. 9747 - ; and the same statute was' 
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extensively interpreted by the Court as to a different clause of it, rn a late case, 
Burns contra Bickens, 4th July 1758, No 31. p. 5273. 

3 tio, The cases of a son becoming debtor to his father, or of a father dispon- 
ing to his son upon occasion of his marriage, do not apply. The statute only 
relates to the acquiring diligences against the predecessor’s estate, in order to 
carry it off to the prejudice of creditors; and it is most’ just, that heirs should 
be prohibited from all traffic- of this sort, as well during the predecessor’s life as 
after his death. 

4 to, The effect of the present reduction must be to set aside the adjudica- 
tions in competition with the pursuer’s title, because the apparent heir, who 
became liable on a passive title by the purchase of these adjudications, could 
not have set them up in competition with the pursuer ; and the defender is in 
effect only the gratuitous disponee of the apparent heir, her husband, by a 
postnuptial contract of marriage, containing exorbitant provisions. 

“ The Lords repelled the reasons of reduction ; and assoilzied.” 

Alt. DtJVt Dulrymple, Lockhart. Alt. Williamson , Ferguson . 

W. J. _ Fol. Die. v. 4. p. 43. Fac. Col. No 192. p. 341. 


*775* January 17. George Hay against James Hay. 


George Hay being creditor to the deceased John Hay in 1680 merks, by 
bill, brought an action of constitution and adjudication, before the Sheriff of 
Stirling, against the defender, as representing the said John Hay, his father. 
In this action, the defender renounced to be heir to his father, and he was as- 
soilzied from the process ; and the matter was allowed to lie over for several 
years, without any extract being taken out. 

The pursuer having got notice of the defender’s being since entered and in- 
£eft in the lands, wakened the process before the Sheriff, who dismissed it as in- 
competent, after the former absolvitor ; whereupon the pursuer brought the 
process by advocation into this Court ; and the Lord Ordinary, upon the pur- 
suer's restricting his action to the conclusion of constitution, pronounced an in- 
terlocutor, repelling the defence as to the competency, advocating the cause, 
and ordaining the defender to produce his sasine, and allowing a proof of the 
defender’s father having been three years in possession of the lands of Bank, 
head, being those included in the conclusion of adjudication before the Sheriff. 

The defender accordingly produced his sasine in the said lands, bearing 
date the 4th March 1773, and proceeding upon a precept of clare constat from 
Sir Laurence Dundas, ther superior, to the defender, as heir to Agnes Binny, 
his great-grandmother. And, from other writings recovered out of his hands 
by a diligence, it appeared, that the lands of Bankhead, which belonged to 
Agnes Binny, were disponed by her in 1738 to Matthew Hay her eldest son, 
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No 93. the defender’s grandfather, with a reservation of her own, and of James Hay 
her husband’s liferent of the one-half of these lands ; that the said Matthew 

* Hay was duly infeft:, pn the precept contained in the disposition ; and, after 
his death, John Hay the defender’s father entered into the possession of the 
half which was nbt liferented by the said Agnes Bmny and her husband, and 

• continued in that possession for more than three years, in virtue of- his appa- 
rency, but died without making up any titles in his person; but the de- 
fender, although he at length admitted,- that his father had been more than 

* three years in the possession, rested his defence upon this circumstance, that, 

as his grandfather Matthew Hay was infeft in the fee of the whole lands, the 
precept of clare constat , which was taken from Sir Laurence Dundas, for in- 
fefting himself as heir to his great-grandmother, and the infeftment that follow- 
ed upon that precept,, were not only inept, but totally null and void. 

The words of the statute are : * That if any man, since the 1st of January 
‘ 1661, have served, or shall hereafter serve himself heir, or, by adjudication 
‘ on his own bond, hath, since the time foresaid, succeeded, or shall hereafter 
* succeed, not to his immediate predecessor, but to one remoter, as passing by 
, his father to his goodsire, or the like, then, and in that case, he shall be li- 
' ♦ able for the debts and deeds of the .person interjected,’ &c. 

The Lord Ordinary pronounced the following judgment : “ Finds it in- 
structed, that John Hay the defender’s father, and debtor to the pursuer in the 
bill libelled on, was three years in possession of the half of the lands mention- 
ed in the libel, as apparent heir to his predecessors ; and that the defender has 
made up titles to these lands, as heir to a remoter predecessor, • passing by his- 
said father ; and, therefore, in terms of the act 1695, is liable in valorem ofv' 
^;he half of the said lands, for the said debt contracted by his said father.” 

The defender reclaimed, and 

Pleaded ; In the first place, it is an established point, that, by the general! 
law of this country, independent of the statute 1695, no estate could be made ■ 
liable for the debts of a person who had not vested that estate in him by pro- 
per titles ; and that, however long such person might have possessed the estate” 
in the character of apparent heir, the next in possession was at liberty to make 
up his titles, by serving heir to the person who was last infeft, without being- 
subject to any of the acts or deeds of such apparent heir. 

In the next place, although an alteration was made in that respect by the sta- 
tute 1695, yet, as that statute was correctory of the former law, it must un- 
doubtedly fall to be strictly interpreted. And, although it should be judged to 
be defective, even with regard to particular cases, which the legislature may be 
supposed to have had in view, yet that -defect cannot be supplied by courts of 
law, who have no authority to extend such correctory acts beyond whafc the 
words necessarily imply. It was upon this principle that the judgment pro- 
ceeded, in the case of Isabella Grant against David Sutherland, 12th Decern-, 
her 1 754, affirmed in the last resort, infra, h. t. 
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It is therefore undeniable, that, if the defender had made up no sort of title to No 93 « 
the lands in question, he could not be subjected in payment of any of his fa- 
ther’s debts, however long he might possess these lands in the right of his ap- 
parency ; and the only question at present is, Whether the titles that have 
been made up can make any variation upon the case ? or, to speak more cor- 
rectly, Whether these titles can bring him under the predicament of the penal 
and correctory statute 1695? 

On this head, argued ; 

The penalty introduced by that statute applies only to those who, passing by- * 
the apparent heir, serve themselves heirs to their predecessor who was last in- 
feft ; but not to those who likewise pass by the person so last infeft, and serve 
themselves heir to a still remoter predecessor. But, in this case, the defender 
has made up no titles to his grandfather Matthew Hay, who was the person 
last infeft, but only to his great-grandmother Agnes Binny : And so the words 
of the statute have been uniformly understood by the writers on the law of this 
country, and particularly by Lord Bankton, B. 3. Tit. 5. § 104. 

Nor will it avail the pursuer to allege, that putting so narrow and limited a- 
construction upon the statute, which was avowedly meant to prevent the frauds- 
of apparent heir 3 , would open a door to such frauds, to the great prejudice of 
onerous creditors. The fraud, if it can with propriety be . called a fraud, is e- 
qually strong when the heir lies out unentered, without making up any titles ; 
but, as the statute has made no provision in that behalf, the creditors of the 
immediate preceding apparent heir can make no demand. And, as the statute 
is equally silent with regard to the case that has here happened, the pursuer 
cannot show that the defender falls under the predicament of that statute, and, 
of consequence, can have no claim against him for payment of his father’s 
debts. 

Indeed, when it is considered that Agnes Binny was totally • divested of the 
lands, the fee whereof was fully established in her son Matthew Hay, by his 
infeftment, the precept of dare constat in favour of the defender, and the in- 
feftment following thereon, can have no manner of. effect. They were per- 
fectly inept, and null and void, in respect that the said Agnes Binny was not 
the person who died last vest and seised : They can, therefore, establish no 
sort of title in these lands to the defender. He must be considered as still pos- 
sessing, in virtue of his apparency to his grandfather Matthew Hay ; and, of 
course, he cannot be subjected in payment of his father’s debt, more than if he 
had remained, without making any attempt whatever to establish a feudal title 
to them in his person. 

But, even supposing this erroneous title effectual to bring the defender under 
the predicament of the statute, unless it can be legally taken away, yet, as the 
defender was only about 14 years 'of age when it was made up, he is entitled - 
to be reponed against it, upon the head of minority and lesion, and to be re- 
lieved of every consequence that might otherwise attend it. 
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No 93* I* was » indeed, maintained, upon the part of the pursuer, That the defend-. 

er’s entering heir to his great-grandmother, was with a view to defraud the pur r 
suer of his just debt; and that although, where real lesion appears, the law 
will lend its aid to a minor, yet it will not lend its aid to his being reponed a- 
gainst an act which was done with an obvious intention to defraud. 

But to this the defender answers, that the pursuer’s Insinuation of the de- 
fender’s intention to defraud him, by making up titles to Agnes Binny, is alto- 
gether ideal and imaginary ; for, surely, the defender had occasion to , devise a 
scheme of that kind, in order to relieve himself from any claim for debts. 

Answered ; That the substance of the defender’s argument really comes to 
this : That, as he has been unsuccessful in his attempt to defraud the pursuer, 
by entering heir to Agnes Binny, and suppressing the writs since recovered, he 
ought to be restored against that fraud to his former state, in order to enable 
him to practise another species of fraud, by lying out unentered to Matthew; 
for the purpose of the defender serving heir to Agnes Binny, was to defraud 
the pursuer of his just debt, and avoid the very ground on which he is now 
subjected, viz. his father’s having been more than three years in possession, as 
apparent heir. But this justice will not permit. The law will lend its aid to a 
minor who has suffered real lesion ; but it will lend no aid to a minor, to re- 
pone him against his own rational and proper act, in order to put it in his pow- 
er to hurt or defraud his neighbour, especially as the act against which he 
craves restitution was done obviously with an intention to defraud. 

The title and the purpose of the act 1695 was to obviate, not to encourage, 
the fraud of apparent heirs ; and it does by no means require or suppose, that 
the titles are to be strictly legal, but the contrary ; and that, in the making 
them up, the services are expede to persons more remote than strict law de- 
manded, and- that there is a degree of fraud in passing by predecessors. Alj 
the act requires and supposes, is, that the heir hold the possession on a service 
to a more remote predecessor, without considering whether the title be made up 
according to the strict rules of the feudal law. If the titles be made up to a 
more remote predecessor, that is sufficient, whether it be done from necessity 
or choice. In many cases, necessity requires, that, in making up titles, the 
interjected person be passed by ; but several instances might be specified in 
which that is not the case. 

The defender is mistaken when he maintains, that Agnes Binny was totally 
divested of the lands, and that his precept of dare and infeftment could be no 
advantage to him. As to lesion, there is none in the case. By making up 
titles to Agnes Binny, he incurs no greater burden than what would have fallen 
upon him had he entered heir to Matthew. It was certainly a rational, proper, 
and necessary act, that the defender should enter to the subjects, in order to 
vest the property of them in him : Now, had he entered heir to Matthew, up- 
on what gmund could he be restored, and seek restitution P The only lesion he 
can allege is, that, by this entry, he was prevented from defrauding his father’* 
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creditors, by lying out unentered. The titles were made up in the manner a- No 93. 
bove stated, not from mistake, but from design ; and, even though they were 
erroneous, that could not avail the defender, unless it were in his power to in- 
struct, that, if they had been made up in any other way, he would have got 
free of the pursuer’s claims; but it is impossible for him to do so, and, there- 
fore, there can be no lesion. 

„ The Court “ unanimously adhered to the Lord Ordinary’3 judgment.” 

Act. M‘Laurin. Alt. W'uht. Clerk, Rou. 

Fol. Die. v. 4. p. 43. Fac. Col. No 148. p. 4 , 

✓ 

1796. June 10. John Oakland and his Attorney against Donald Campbell. 

Colonel Campbell of Barbreck having died much in debt. Captain Donald 94 * 

Campbell, his eldest son, declined representing him, and brought a sale of the parent does 
A . -i • not incur a 

estate, as apparent neir. m passive title 

He afterwards entered into a transaction with Tohn Calland of London, by >>y purchasing 
, , ' , , . . , . , , , , a debt affect- 

which the latter agreed to make over to him certain heritable and personal ing the estate 

bonds due by Colonel Campbell, in return for some contingent securities ^unless he 

which Captain Campbell held from the Earl of Glencairn. possess the 

r . , , , . r 1 v estate in cciu 

The transaction was preceded by a communing for several months, and it sequence of - 

was completed by the parties themselves in London, without the presence of lt * 
any person acquainted with the law of Scotland, by missives, obliging them- 
selves to grant regular conveyances of the securities bine inde. 

Captain Campbell afterwards became apprehensive, that the acquisition of 
Calland’s debt would involve him in a passive title, in terms of the act 1695, . 
c. 24. and refused to grant the conveyances on bis part. 

After this, Calland brought an action against him for implement, in which * 

he contended, that as the transaction was fair and deliberate, its validity could 
not be affected by its haying consequences of which the parties were not aware • 
at the time. The defender, on the other hand, maintained, that if fulfilling 
the agreement was to have the effect of involving him in a passive title, the 
transaction would be so hurtful to him as to entitle a court of equity to set it 
aside, as taking its rise from a fundamental ignorance of the subject. 

The Lord Ordinary reported the cause on informations. 

The Lords, before answer, sisted precess, until it should be tried, between . 
the defender and his father’s creditors, “ Haw far fulfilling the agreement in 
question would subject him in an universal title, as representing his father?” 

In a petition against this interlocutor, the pursuer stated the prejudice which, 
owing to the contingent nature of the defender’s securities, he might sustain by 
the delay which this interlocutor would occasion, and contended, that it was - 
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"No 94.' incumbent on the defender to prove his defence,, with out calling ad<Htional 
parties. 

The Court ordered a hearing in presence, upon the question stated in the in- 
terlocutor. 

Captain Campbell 

Pleaded ; By our early law, the heir might have possessed on apparency 
without subjecting himself in payment of the debts of his predecessor ; an evil 
which was removed by the introduction of the passive title oigestiopro hcerede. 
Still, however, he might have gdt himself vested with the character of creditor 
to his ancestor, and in that way obstructed the interest of other creditors. FoV 
this reason, the act 1661, c. 62. was passed, making apprisings purchased by 
an heir-apparent redeemable at the instance of posterior apprisers upon pay- 
ment of the sum which the former had actually given for them. But it being 
often difficult to ascertain that sum, the act 1695 was at last passed, with a view 
to prevent every interference of apparent heirs with the estate of their ances- 
tors. It declares, That the heir shall incur a passive title, if he ‘ either enter 
* to possess his predecessor’s estate, or any part thereof, or shall purchase’ any 
right affecting it. From the disjunctive words of the statute, therefore, as well 
as from the spirit of the enactment, it is evident that the penalty is incurred by 
the mere act of purchasing the right, though no possession should follow ; Er- 
skine, b. 3. tit. 8. § 85. 

Answered \ The statute is no^doubt inaccurately expressed ; but its sole ob- 
ject was to prevent apparent heirs from taking possession of the- estate of their 
predecessors by a singular title. Indeed, it merely followed out the act of se- 
derunt 28th February 1662, which supposes possession j and there would have 
been neither justice nor expediency in preventing heirs from purchasing the 
rights of creditors, provided they make no use of them as a title to possess the 
estate. Accordingly, since the date of the statute, the mere act of purchas- 
ing a debt has in no case been found to infer a passive title; and, with the ex- 
ception of' Mr Erskine, it has been the uniform opinion of lawyers, that a pas- 
sive title was not incurred by so doing; 7th June 1710, Watson, No 88. p. 
9743.; 20th July 1759, Macneil, No 92. p. 9752.; Bankton, v. 2. p. 354, 
§ ioi. p. 369. 

Two of the Judges considered themselves obliged, by the words of the sta- 
tute, to hold the mere act of purchasing a debt sufficient to infer the passive 
title ; but the rest, upon the grounds last stated, were of the opposite opinion. 
The defender, (it was further observed,) by bringing the estate to sale, had 
acted fairly, and had constituted himself trustee for all concerned ; and if, in 
purchasing the debts, he should obtain any benefit, he would be bound to com- 
muniease it to the other creditors. 

ThE'Lords found, “ That the purchase of the debts in question by the de- 
fender, upon bis father’s estate of Barbreck, does not subject him in an univer- 
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sal passive title, and therefore repelled the defences : Found the defender , No 94,1 
bound to fulfil the agreement entered into with the pursuer, in terms libelled.” 

Lord Ordinary, Swinton. Act. Lord Advocate Dundas, A. Campbell junior. * 

Alt. Soficitor-Gmtral Blair, Geo. Fergus ton. Clerk, Home. 

D. D. Fac. C 61 . No 221 . p. 518. 


SECT. XIII. 

r ' ■ 

Beharviour how purgeable i 


1629. February 14. Steven against Paterson. 

Intromission with heirship goods, found purged by the heir’s obtaining war- ^0 95 * 
rant from the Lords, directed to the Bailies of Edinburgh, to make inventory 
of the goods in bis father’s house, and which inventory was accordingly made 
before process against him at the instance of his father’s creditors. 

Fol. Die. v. 2. p. 34. Darie. Spottiswood. 


This case is No 19. p. 9663. 


1633. February 15. James Bane against Hugh Mitchell. 

James Bane, as assignee constitute to a bond of 1200 merks granted by the 
Earl of Tullibardine as principal, and John Mitchell, one of his cautioners, 
pursued Hugh Mitchell, as son and heir to the said John, at the least behaving 
himself as heir, by intromission with his father’s heirship goods. Alleged , He 
cannot be convened as intromitter, &c. because his father died rebel, and hi s 
escheat was disponed, and declarator obtained 'thereon long before the interning 
of this cause j and for any intromission he had, he is countable to the donatar 
and none other, likeas he has right from the donatar to the said particulars in- 
tromitted with by him. Replied , Not relevant, except it were alleged, that 
the gift and declarator were before the excipient's intromission ; for his intro- 
mission before the same being vitious, cannot be purged by the subsequent 
right gotten from the donatar, which may make him bruik the same heirship 
goods as his proper goods, but will never free him at any of his father’s credi- 
tor’s hands. The Lord? repelled the allegeance, in respect of the reply, , i* 

vot. xxm. 54 H 
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regard that the defender was apparent heir to his father, *nd so his intromis- 
sion being oncevitious, could not be purged thereafter. 

Fol. Die. v. 2. p. 34. Spottiswood. , (Heirs.) p. 142. 


11674. June 10. Lady Spencerfield against Hamilton. 

The Lady Spencerfield pursues Hamilton of Xilbrackmount for payment of a 
debt of his predecessors, and insists against him as behaving as heir by intro- 
mission with the heirship moveables, viz. the plenishing of the house, and. as 
lucrative successor by a disposition. The defender alleged, imo, that the de- 
funct could have no moveables, because he was rebel at the horn when he died, 
whereby the property of his goods were devolved to the King. 2 do. It was 
offered to be proved, that the defunct’s escheat was gifted before the defender’s 
intrornission, 3/10, His. intromission was by warrant of the Lords, allowing 
him to possess the house, so that any plenishing that was therein being yet ex- 
tant, can import no passive titles It was answered. That it was not relevant 
that the defunct died rebel, or his escheat was gifted, unless it had been also 
declared before the intromission, for the declarator is equivalent to the confir- 
mation of a testament, which only purges vicious intromission ; and. the Lords’ 
warrant imports no power to dispose, or make use of any of the moveables of 
the house. 

The Lords found it not relevant, that the defunct was rebel, or his escheat 
gifted, unless it were declared before intenting of the cause, or that the gift : 
were in favours of the defender, or that he had intromitted by warrant from ai 
donatar. - 

Fol. Die. v. 2. p. 34. Stair, v. 2 . p. 270. . 

Gosfbrd reports this case : 

In a pursuit at the Lady’s instance against Kilbrackmount, as vicious intro-- 
mitter with the moveable heirship which belonged to his uncle, who was debtor 
to the Lady ; it was alleged absolvitor because it was offered to be proved, that- the 
defender’s -uncle died- rebel at the horn, and his escheat gifted in favours of -a 
donatar, to whom be could only be liable, and that before any intromission had : 
by the defender. It was replied, that the defence ought to be repelled, unless 
it were farther alleged, that tber gift was declared before the defender would in- 
tromit, or that the defender himself was donatar; and if neither of these can 
be alleged, he ought to be liable a3 vicious intromitter, just as in the case where 
it is alleged, that there is an executor to whom the intromitters with moveables 
can only be liable, which is never sustained, unless the testament be confirmed. 
The Lords did repel the defence in respect of the reply, and found, that an 
intromitter. with moveables, cannot purge his vice, unless he allege that he had: 
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a gift himself before bis intromission, or that he had a warrant from the dona- 
tar to whom the gift was granted } otherwise he must allege, that the donatar’s 
gift was declared; there being a par ratio in allegiog against vicious intromis- 
sion, that there was an executor or a donatar; which cannot defend a third 
party which had no right from them, unless they can allege that the executor 
was confirmed before the intenting of the cause, or the donatar’s gift declared. 

Gosford, MS.p. 413. No 693. 

This case is also reported by Dirleton : 

In the case of the Lady Spencerfield contra Robert Hamilton of Kilbrack-. 
mount, the Lords found, that the allegeance, viz. That the defender could not 
be liable as intromitter, because there was a gift given of the defunct’s escheat 
being rebel, is not relevant, unless the gift were either declared, or were to the 
defender himself, or that he had right from the donatar; for in the first case, 
he is in condition parallel with an intromitter, in the case of executor confirm- 
ed ; and cannot be said to be intromitter with the goods of a defunct, and bona 
vacantia, the right of the same being in a living person per aditionem , and by 
confirmation ; and a -third person intromitting where there is no declarator, who 
has not the gift himself, nor a right from the donatar, is not in a better case 
than an executor decerned ; and in the case of a donatar intromitting, or the 
intromission of any other having right from him, there is the pretence and 
Colour of a right in the person of the intromitter, which is sufficient to purge 
vitious intromission. > 

• They found in the same case, that a person entering to the possession of thu 
defunct’s house by warrant of the Lords, their possession of the goods in the 
house doth not infer intromission, unless they make use of such goods as usit 
coatumuntur, or dispose of such goods as/arenot of that nature, as beds, tables, 
and such like. ' • 

Clerk, Hanibm. 

4 5 f . Dirleton, No 187. p, 754. 

:Vi MPMBI II I I I I , 

1676. February 10. . Grant against Grant. -• 

- Grant pursuing Grant, as behaving as heir to his father, by intromission 
with his heirship moveables, he alleged absolvitor, because his father died at 
the horn, and the defender obtained a gift of hi* escheat before intenting of 
this cause, which as by the ordinary practice, would liberate- him from vicious- 
intromission, so for the like reason it must liberate him from intromission with 
heirship moveables. The pursuer .answered, non relevat , unless the gift had been 
before ‘the intromission ;- ido, Unless the gift bad been declared before intenting 
of this cause, It was replied. That albeit the gift sjraf. *fter the intromission, 

- . ’ f ' ' 54 H 2 
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it is sufficient to purge the preceding unwarrantable intromission, being before 
intending of this cause, as is ordinary in vicious intromission with other move- 
ables ; neither is there any need of declarator where the intromitter himself is 
donatar and apparent heir, and cannot declare against himself. 

The Lords found the defence upon the gift granted to the intromitter him- 
self, before intenting of the cause, relevant, albeit not declared, and though 
posterior to the intromission. , 

Fol. Die. v. 2. p. 34. Stair, v. i.p. 413. 

. *#* Dirleton reports this case : 


It* a pursuit upon a passive title .of behaving, it was alleged. That before in-, 
tenting of the cause the defender had gotten a gift of the defunct’s escheat. 

The Lords upon debate amongst themselves, found, that, albeit the gift was 
.not declared, yet it purged the defender’s vicious intromission, being before the 
intenting of the cause, and that the defender having the goods in his hands*, 
needed not a declarator. 

This seemed hard to some of the Lords, in respect by our custom there be- 
ing two ways adeundi hareditatem, viz. either by a service or by intromission 
with the defunct goods, that were in his possession ; the apparent heir, meddling 
with the goods, gerit se pro harede, and so by his intromission, having declared 
his intention also fully, as if he were served heir, semel bares cannot cease to 
be heir, there being jar quasitum to the creditors as to a passive title against 
him. ido, The pretence that the defender is in the same case, as if there were 
an executor confirmed before .the jntenting of the cause, is of no weight, see- 
ing the defence upon the confirmation is surtaxed, because there is a person a- 
gainst whom the creditors may have action, which is not in the case of a dona- 
tar. 3fio, A donatar has no right without a general, declarator, and though 
when the dondtar has the goods in his hand, there needs hot a special declara- 
tor, yet for declaring his right, there must be a general one. 4 to. As to that 
pretence, that the defender cannot be liable as intromitter with the defunct’s 
goods, because they belong t* the fisk and not to him ; it is answered , That 
the goods being in the possession of the defunct, the apparent heir thereafter 
meddling with the same eo ipse adit, and the creditors ought not to be put to 
debate, seeing he is in possession ; and if a person should be served special heir 
to the defunct, though the, defunnt’s right were reduced and the bareditas covld. 
be inanis as to the benefit, yet the heir would .be still liable. 

Bifleton, N 6 331.^. 158. 


*** This case is reported also by Gosford : 

t - ■ , ' 

Grant being pursued for payment of bis father's debt, upon that passive title, 
that he was vicious introjnitter with his goods and gear, it was alleged absolvi- 
4©r, because his father died at the horn, and his escheat .was gifted, so that (he 
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donatar only had right to the moveables, and they not being the defunct’s 
goods, the defender could not be liable as vicious intromitter, which can never 
be sustained but where the defunct was undoubted proprietor of the goods. It 
was replied. That albeit the escheat was gifted, yet it was never declared be- 
fore, which the donatar could have no right to pursue. The Lords di,d sustain 
the defence notwithstanding of the reply, and found, that the defunct being 
denounced to the horn, and his escheat gifted either to the apparent heir, or 
to one from whom he had right, did free him from that passive title of behavi- 
our and vicious intromitter with the defunct’s goods; but if he had intromitted 
before any gift, the case would have been of more difficulty. 

Gos/ord, MS « p. 539. No. 851. 


No 98.. 


1723. November- 14. - Wilkjeson against Alves. 

* * . . * , 

An apparent heir haying subjected himself to the passive title-of- behaviour, 
by intromitting at his own hand with his predecessor’s writs and evidents, and 
having thereafter within yfear and day entered heir cum beneficio inventory, he 
pleaded, that the passive title of behaviour was purged by his entering heir 
cum beneficio, just as vitious .intromission is purged by a posterior confirmation. 
Answered, The act 1695, gives not the benefit of inventory to those who have 
had any prior intromission with the defunct’s estate ; and therefore the heir can- 
not plead upon his inventory. , 

The Lo&ps repelled the defence. See Amjwlx. , 

' ' * i l . ' . i ‘ . . . • * ■ 

Fol. Die. v. 2 p. 344. 


No 99* 
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BIVISION II. 

Lucrative Successor post contr Actum debitum. 


■ ' ' SECT. I. 

The disposition must flow from the father. — The disponee must be 
apparent heir in the subject.^E&ect of tHedisponee dying before his 
father. — Disposition in trust for behoof of thp apparent heiiv-r- 
What must be the nature of the subject disponed to infer the pas- 
sive title 1 — Acceptance of the disposition sufficient. — Bonds dispon- 
ed to the heir will be presumed to have been, heritable, in order to 
infer the passive title. . : -.t*. 

■ • V, ; ■ . - , ' 

. * t . . I \ i . 

Porterfield against Ker. 

In an action pursued by William Porterfield of that Ilk, as son and heir to 
Mr John Porterfield of that Ilk, contra Daniel Ker of Casland, as son andheir 
to Thomas Crawtfurd of Jordan, and Janet Ker, his spouse ; the Lords found 
the said Daniel Ker successor to his father, in respect he was infeft by his fa- 
ther post contractual debitum in the lands of Newmains of Inchipan. The Lords 
would not burden the pursuer to prove that his father was infeft. 

Kerse, MS, fol. 141. 


1619. July 25. or 2 6. Lord Ooilvy against Kintawns. 

Found, That the oye receiving infeftment from the goodsire vivo patre, can- 
not be convened tanquajn universalis successor. 

Kerse, MS. fol. 142. 


1619. July 30. A. against B. 

That successor titulo lucrativo cannot be qualified relevantly by reservation 
of a reversion by the father to the son, against which no order of redemption 
followed, the reversion being only ad vitam, and with advice of friends. 

Kerse, MS. fol. 142. 
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1625. July 13. William Gray against William ■ . Ko 103* 

The Lords found, That an universal successor post contraction? dcbitum is 
obliged in solidum for the debts contracted before, and may not renounce j the 
Lords disponed to him to liberate himself. 

Found the contrary, Mr David Curtie against John Weems, No 120. p. 9790. 

Kerst, MS. fol. 144. 


1628. July 3 . Dunbar against Leslie. 

No 104^ 

The Lords found, That a charter granted to an heir of the lands of which 
his father was heritor before, the- said charter flowing from no deed done by 
the father to the son, but proceeding upon another party’s resignation in fa* 
vour of the son, having no dependence or relation to the father’s right, made 
not the son to be lucrative successor to the father in these lands. 

Fol. Die. v. 2. p. 35. Durie. 


*0* This case is No 15. p. 5392, voce Heirship Moveables.. 


1634. February 14. 


Orr against Watson. - 


Br contract of marriage betwixt Peter Orr and Elizabeth Watson, John 
Watson, father to the said Elizabeth, is obliged to pay a sura in tocher with 
her to the said Peter Orr. Janet Orr, daughter of this marriage, being execu- 
trix confirmed te the said Peter, pursues the said Elizabeth, her own mother, 
as successor to the said John Watson, her father, post contractum debitum, to 
pay the said sum to the pursuer; for after the contract of marriage, the said 
John Watson, who was obliged in the tocher, having no bairns but this Eliza- 
beth Watson, who was defender, and other two daughters who were begotten 
by him of a prior marriage, whereof the one compeared irr this process, and 
renounced to be heir to "her father, and the other daughter was dead, leaving 
some bairns behind her, who were not convened to pay, but were beggars, and 
had nothing by their father, the said John Watson having disponed all his 
means, lands, and goods, to this daughter begotten in the second marriage; and 
she being convened to pay solely, as successor to her father, as said \s, post con- 
tractum debitum ; it being questioned if she could be craved to be decerned in 
solidum for the whole debt, seeing there were other two sisters who might be 
co-harides, and who ought to be decerned for their parts, and therefore that 
this defender could not be decerned as liable for the whole in solidum.-, for 


No 105; 

One of three 
heirs portion- 
ed by accept- 
ing a gratui- 
tous disposi- 
tion from her 
father, of his 
whole estate 
exclusive of 
her other two * 
sisters, was 
found liable 
in iolulum for 
her father's 
debts with- 
out necessity 
of discussing 
the other 
sisters. 

But action of 
relief was re- 
served to her 
against the 
other two 
sisters who, . 
she alleged, . 
had got pro- 
visions from 
their father 
equivalent to J 
the estate 
disponed to 
the deJc&der# * 
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No 105-. none could be convened as successor post contr actum debitum, but such a person 
as might totally represent the defunct, and be heir to him ; and true it is, 
that the defender alleged, that she could not be heir to him, but only one of 
three heirs, there being three daughters, as said is ; therefore she could not be 
convened, as successor to her father, to whom she could not in law totally suc- 
ceed ; and albeit it was true, that she were infeft in all her father’s means, and 
that the other two sisters had nothing by their father, yet they ought to be le- 
gally convened and discussed ; after which discussing, the pursuer might use 
any other remedy of law, to make this defender liable actione in rent , for re- 
peating of the umquhile father’s goods and lands from her, upon the act of dy- 
voury, or otherwise, as she best might, but not by this pursuit ta convene Tier, 
as successor to her father in toto , to whom she could not succeed totally, but 
as one of the three ; — this allegeance was repelled, for the Lords sustained the 
action against her in solidum for the whole debt, albeit the other two sister* 
were not convened as heirs or successors; (and yet they were also convened as 
heirs and successors in the same process,) seeing the one sister compeared by 
her procurator, and renounced to be heir, and the other was poor, and had no- 
thing ; neither could the defender qualify, that the other two sisters had suc- 
ceeded, or might have succeeded to any thing by the father’s decease ; and 
this defender was not convened hoc nomine as heir, but as she who had acquir- 
ed all her father’s lands and estate post contr actum debitum , so that there would 
never be any other heir-portioner, who might be convened as heir or successor. 

Act. Gibson . Alt* MaMutU \ Clerk, Gibson • x 

I 

1634. March 21 . — In this cause, whereof mention is made 15th February 
1634,. it being there alleged , That the one sister convened as successor could: 
not alone be found liable in the whole debt acclaimed, because the other two 
sisters had every one of them received from the father in money, satisfaction of 
as much as near equivalent to the land wherein the defender was infeft, so that 
of reason they ought proportionally to bear their part of the burden ; this al- 
legeance was repelled, seeing the payment of the monies by the father to his 
daughter, in his own lifetime, was no relevant cause in jure, whereupon any 
ground of action might be moved by the creditor against them, for thereby 
they could not be reputed successors, as this defender, against whom, as suc- 
ceeding to her father’s heritage post contractum debitum , she had in law and 
practick a competent action hoc nomine , which was not competent against the 
others, and therefore the action was sustained in solidum against her; but the 
Lords reserved to her action of relief against the other sisters upon that ground, 
for the satisfaction received by them from their father proportionally, as ac- 
' cords of the law. Item, It being thereafter alleged by the defender, that she 
could not be convened as successor titulo lucrativo to her father, because she 
was infeft in the lands libelled, whereto she was alleged to have succeeded ex 
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— 

causa onerosa , for the time of the acquiring thereof she was widow, and was 
twice married before the same, whereby it wa6' lawful and probable that she 
did so acquire the heritable right of the land from her father, for causes one- 
rous; and thereby it appeared that she acquired not the same upon any fa- 
vour flowing from hei father ; likeas the disposition made to her, and where- 
upon the infeftment proceeded, bears, To be done for causes onerous, viz. for 
sums of money really paid, and confessed to be received from her ; and it being 
replied, That the narration contained in the disposition cannot make the same 
to cease to be a mere -donation, except the defender will otherway s lawfully 
instruct the real payment of the monies therefor, especially where this confes- 
sion is emitted betwixt father and daughter, to the prejudice of an anterior 
creditor, especially seeing the same is done after the pursuer had recovered 
sentence against the defender, and her father also, for production and delivery 
of the said contract to her, by the which contract she was constituted the pur- 
suer’s debtor, wherethrough it may appear, that the disposition truly is but 
a donation, whatever the conception of the words, and tenor -thereof otherways 
■prbports : This allegeance was found relevant, notwithstanding of the answer, 
■which was repelled ; for the disposition of the foresaid tenor was found suff- 
icient to elide that ground, whereby the defender was convened as successor 
titulo lucrative) , seeing it bore to be done for sums of money received; and the 
Lords found it not necessary to prove the payment of the sums other-ways 
than by the writ itself, and by her own oath upon the verity thereof; and 
found it not necessary that she should prove it otherways ; and yet neverthe- 
less the Lords found, that they would take the. declaration of the nota- 
ries, subscribers of the disposition, and of the witnesses inserted therein (with- 
out swearing and taking their oaths thereon) anent the verity of the said pay- 
ment, and what they know therein ; which declaration unsworn, they would 
take in presence of the defender, and before that she would depone thereon, 
fi nd granted letters to the pursuer to summon them for that effect. See Proof. 

Act. Nicthon if Giksort. Alt. Stuart & Mutual. Clerk, G'tbton. 

Fol . Die. v. 2. p. 35. Durie , p. 704. and 714. 

*** Kerse reports this case. 

The Lords found process against one of the daughters of the defunct, as 
-successor titulo lucrativo, in solidum, albeit it was alleged, that the defunct had 
two daughters of the first marriage. 

Kerse, MS. fol. 142. 

Vot. XXIIL 54 1 
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This case is also reported by Spoltiswood. 

1634. February 15.— By contract of marriage between Peter Orr and John 
Watson, taking the burden for Elizabeth Watson his daughter, the said John 
was obliged to give Peter in tocher with his daughter aoco merks. Peter dying, 
leaveth by his wife Elizabeth a daughter named Janet, who being confirmed 
executrix dative to her father, pursued her mother to hear and see the foresaid 
contract of marriage registered against her as successor to her father, after the 
date of the said contract. Alleged , The contract could not be decerned to be 
registered against her hoc nomine as suscessor to her father, post contractum de- 
bitum, because she is but only one of three daughters of the said umquhile 
John Watson, and so one of three heirs portioners, so that no process could be 
sustained against her to make her heir in salidum , except the pursuer did insist 
against the whole three, who all together represented the defunct in succes- 
sion. • Replied , No necessity to insist against the other two sisters as successors, 
to their father’ because the defender had only succeeded hoc nomine, and her 
other two sisters had no benefit at all of their fathei;; likeas, they offered to 
renounce, whereby they being discussed that way by renouncing, the only 

succession remained- with the defender, and she should be holden in solidum. 

Duplied Nohe can be convened as successor, but such a person as is hares alio- 
qui successurus, and may be heir to a.defunct ; but by law, where there are only 
heirs female, they are all alike heirs portioners to the defunct, and not one of ' 
them, but all together do represent the defunct and must be convened toge- 
ther and sentence must pass against them all alike ; and where it is offered 
that’tbe other two sisters, shall renounce ; 1 mo. They are not lawfully charged 
to enter heirs, and so cannot renounce;, 2do, Albeit they might in this pur- 
suit be heard to renounce, yet that cannot prejudge the third sister, against 
whom the pursuer only insists, to compell her to represent the defunct in soli- 
dum, she being only one of three heirs portioners. The Loros repelled the ex- 
ception, in respect of the reply. 

r , Spottinvood, (Successors and Succession.) p. 315- 


The same case is also reported by Auchinleck. 

1 

1634. March. 21 Janet Orr, executrix-dative confirmed to Peter Orr, her 

father, pursues Elilabeth Watson, [her mother, to hear and see a contract of 
marriage past betwixt her umquhile father and mother, registered against her 
mother as successor to John Watson her father, grandfather to the pursuer 
titulo luerativo after the said contract of marriage, for payment of the tocher 
promised in the said contract of marriage. It was alleged for the defender. 
That she could not be convened hoc nomine as successor, because she was but 
one of the three sisters who were, or might have been, portioners, so that al- 
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though her father had made a disposition to her in his own lifetime of a tene- 1 ° 5 * 

ment which Was all the heritage he had, yet she cannot be convened for the 
whole hoc nomine, but for the third part, and as to the third part, she bruiks by 
her father’s disposition as a stranger. To whych it was replied, That the other 
two sisters had got no benefit by their father’s heritage, and were content ta 
renounce, so she bruiting the whole heritage by her father’s disposition, must 
be liable for the debt. The Lords found that the defender was liable for the 
whole debt, in solidiim, 15th February 1634. In the same action. it was ex* 
cepted. That the said Elizabeth could not be pursued as successor titulo lucra- 
tive), because the disposition made to her bore for sums of money. To which 
it was replied, that howsoever the disposition bore for sums of money, yet that 
general clause ought not to be respected, except the particular sums paid by 
her had. been expressed, seeing she was not able to qualify any sums truly to 
to have been paid by her for the said disposition j and seeing the same was be- 
twixt the fether and daughter, and for no sums truly paid, the same could not 
stand in prejudice of the creditors, conform to the act of Parliament. To which 
it was answered. That it ought to be repelled, except the reply were proved by- 
writ or oath of party . The Lords ordained the defender to give her oath. 

Auchinleck, MS. p. 4. 


$6 36. March 23. 

Forces add Fullerton against Fullerton of Kinabar ; and Lighton against 

L. Kinabar. 

John Fullerton of Kinabar was bound, by contract of marriage, to provide 
the heirs-male, gotten between him and Janet Lindsay, his spouse, to 40*0 
merks. Gideon Fullerton, heir-male, assigned this contract, and all right he 
had thereunto, to John Forbes of Balnagask, who pursued John Fullerton, 
■elder of Kinabar, and John Fullerton his son, the one son, and the other grand- 
child to the said umquhile John Fullerton, party contractor, as successors titulo 
iucrativo post contractum debitum to the said umquhile John, to fulfil the said 
contract in this point. Alleged for John Fullerton elder, That he cannot be 
Secerned as successor titulo Iucrativo, because any infeftment he has (proceed- 
ing from his umquhile father) is only of liferent, the fee being provided to his 
'son, grandchild to the defunct, and so he having no heritable right flowing 
from his umquhile father, s cannot be esteemed successor to him. — The Lords 
repelled this allegeance, and found that he might be convened as successor t* 
his father by virtue of that liferent infeftment and fee given to the grandchild 
together in the same contract, otherwise it were a certain way to defraud all 
creditors-; for the defender being by this means freed, there can be no action 
upon this ground against his son who was in the fee, because he could not be 
thought successor to his grandfather, his father being between him and it, and 
so the creditors should be disappointed altogether. 

Fol. Die. v. 2. p. 35. Spottiswood, (Successors and. Succession.) p. 316.. 

54 I * 
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%* Durie reports this case : 

1636. March 23. — By contract of marriage betwixt Fullerton of Kinabar 
and Janet Lindsay his second spouse, the said L. Kinabar being obliged to do 
certain deeds in favours of the heirs to be procreated of that marriage, to 
which deeds the heir of that marriage having made John Forbes of Balnagask 
assignee, who convening the eldest son of the said L. Kinabar, procreated upon 
his first marriage, as successor to his said father, post contractum debitum, to 
fulfil these deeds ; and for qualifying of the same, that he was so successor, he 
condescended, that his said father, since the contract, whereby he was debtor 
to this pursuer and his cedent, had, by contract, obliged him to infeft the 
defender, his eldest son, in liferent of his lands of Kinabar, and the said defen- 
der’s son, who was his oye, in fee thereof, conform whereto they were infeft ; in 
tespect of the which liferent granted to him, who was his eldest son, and alio- 
qui successurus, he must be found liable to the debt, and to the fulfilling of the 
said contract of marriage : And the defender alleging. That this acquisition of 
the liferent to him from his father, could not be reputed such a right as might 
make him successor, seeing the succession must be in some heritable right, 
whereunto he might have succeeded in law, after his father’s decease, which 
cannot be found to be in a naked liferent ; for albeit that liferent might be 
found liable to the debt, or might be taken away and fall, in so far as the cre- 
ditor, or any other, might be thereby prejudged, yet that thereby the defender 
should be found liable to pay all the defunct’s debts, and thereby to lay a 
greater burden upon him than all the heritable right of that land, and thrice 
as much more is Worth, it Were unreasonable, and ought not to be sustained, 
and it were a novelty not heard of before by the Lords : * ■■ The Lords re- 
pelled the allegeance, and found this manner of qualification of succession by 
this liferent-right relevant to make the defender to be universal successor, and 
so to be liable to the defunct’s whole debts, specially seeing, in that right of 
liferent granted to himself, the fee is granted to his son: ' 

Act. Nicohon , Alt. Falconer. Clerk, Scot. 

1637. February 23. — Old Kinabar, the goodsir, having given a bond to one 
Graham in Monross, to pay certain barrels of salmon, whereto Graham having 
made this Lighton, pursuer, assignee, who pursuing this old Kinabar, now liv- 
ing, and his son as successor, titulo lucrativo post contractum debitum to the 
granter of the bond, who was father to this old Kinabar, and goodsir to his 
son, now. defenders, for registration of the bond ; and the defenders alleging , 
That they could not be convened as successors titulo lucrativo post contractum 
debitum, in the lands and barony of Kinabar, which were the lands whereupon 
the pursuer had condescended that they had succeeded ; because, by a minute 
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of contract made before the contracting of this debt libelled, and by a decreet No 
arbitral following on the minute, and whereupon inhibition was served against 
old Kinabar, and by a posterior contract, enlarged upon the said contract and 
minute, and for fulfilling thereof, all which (viz. minute, decreet arbitral, in- 
hibition, and extended contract) did precede the datq of this obligation libel- 
led ; in which writs the goodsir was obliged to infeft bis son, (now old Laird 
of Kinabar) in liferent, and' his oye, the other defender, in fee, in the saids 
lands of Kinabar; in which contract there is contained a procuratory of resig- 
nation, in respect of which procuratory and writs, all preceding this bpnd 
libelled, and depending upon a preceding onerous cause of a minute of a con- 
tract of marriage, and whereupon inhibition was served, as said is, albeit the - 
sasine* which followed after the said procuratory and writs, be after the date 
of the bond libelled ; yet thereby, viz, by the posterior sasine, he cannot be 
found successor titulo lucrative, the said sasine depending upon a preceding 
cause, necessary and onerous, and the said sasine must be- drawn back ad suam 
causam, which preceded, as said is. — The Lords found this exception relevant 
to purge that member, whereby the defenders were convened as successors 
titulo lucrative , and had no respect to that; whereby the pursuer replied , that 
the sasine was after his debt, and consequently that they were thereby succes- 
sors ; for nothing could elide the same but a preceding sasine before the debt, 
which not being taken till after the debt, as a sasine before only, would have 
purged this member ; so the sasine after the debt must make him successor, the 
other rights being only personal, and the writs a year before the debt, and the 
sasine after the debt.' And it being further alleged. That the constitution of a 
liferent by the goodsir to his own son, father to the young Laird, could not 
make him convenable as successor, seeing that right was transmissable by 
assignation, and needed no sasine, and consequently could not prove him suc- 
cessor ; the Lords repelled this exception, in respect, by the writs produced 
by the excipient’s self, to instruct the foresaid other exception, the goodsir had 
not disponed his liferent to his son that way, in manner of assignation, but, in 
a body of a writ, obliged himself to infeft his son in liferent, and his pye in fee, 
of the laids lands, and had subscribed a procuratory of resignation of that tenpr, 
whereupon infeftment followed, as said is ; which writ, containing the liferebt 
to himself, and the fee to his son, so consituted by infeftment, made the father 
to be reputed also successor, who had contented himself with the liferent, hav- 
ing acquired the heritable fee to his own son, oye to the goodsir, granter of 
the bond, as said is ; but this was elided by the foresaid other exception, ad- 
mitted' as said is. This cause was thereafter disputed over again, and stands 
yet in suspense undecided. 

Act.' Nicehon, Baird, el Alex. Nicohon. Alt» Advocates el Stuart. Clerk, Scot. 

Fol. Die. v. 2 . p. 35. Durie, p. 807, &. 828. 
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1639. January 29. La. Smeiton against L. Smeiton. 

\ 

The Lady Smeiton pursues registration of a contract of marriage, made 
betwixt umquhile James Richardson of Smeiton her son, and Rachel Wardlaw 
his spousp ; whereby her. umquhile husband, father to the said umquhile James 
their son, ' provided the pursuer to her liferent of the lands of Smeiton, in re- 
compence of the lands of Wallieford, which she being provided unto, renoun- 
ced in favours of her said son ; for registration whereof she pursues James 
Richardson, now of Smeiton, oye to her umquhile husband, as successor to 
his goodsir post contr actum debiium. And it being alleged , That he could not 
be convened as universal successor to his goodsir, because the time of the ac- 
quiring of that right from his goodsir, his father was then living, who was then 
apparent heir to the defender’s goodsir, and so he can never be reputed, nor 
Convened as universal successor, his father being on life ; the Lords repelled 
this exceptton, in respect of the infeftment of the lands, granted after the con- 
tract of marriage, whereby this pursuer was provided to her 'liferent, as said is, 
and was given by the goodsir to the defender his oye, with reservation of the 
liferent to the defender’s father, so that the goodsir and the father contracting 
together to infeft the oye in fee, and providing the father to the liferent, the 
Lords found this sufficient to make the oye successor to his goodsir, albeit then 
the oye had his father on life, who was in linea recta apparent heir before the 
oye, which was found no impediment to exclude this pursuit; but that the> 
same should be sustained against the oye as universal successor, otherways all 
just creditors might be fraudulently elided. 

Act. Alt. Nicelstn, younger. Clerk, Scot. 

Fol. Die. v. 2. p. 35. Durie , p. 87®. 
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1662. January 14. Nicol Harper against Home of Plandergaist. 

Nicol Harper pursues Colonel John Home of Plandergaist, for payment of 
a debt of umquhile Home of Plandergaist his brother, and condescends, that 
the defender hath behaved himself as heir, at least successor lucrative to Jiis 
brother, in so far as his brother disponed the lands of Plandergaist to William 
Home of Linthil, to the behoof of the defender, then his apparent heir, where- 
upon the defender is now in possession. The defender alleged , Non relevat f 
to infer this passive title, unless the disposition had been to the defender him- 
self, or that he had thereupon been infeft ; but a third party only being in the 
real right, and the defunct denuded before his death, albeit there was a perso- 
nal obligement of trust in favours of the apparent heir, if that cannot make 
him lucrative successor, tut the pursuer may reduce the same, if it was with- 
out cause onerous. 
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Sect, u 

The Lords found the defence relevant to liberate the defender from this ' No 108* 
passive title, 'but would not put the pursuer to reduction, but admitted it by , 
reply, ad hunc ejfcctum v that the defender should be countable according to his 
intromission, and that the pursuer, as a lawful creditor, should be preferred 
upon his legal diligence to the said disposition. 

But the question arising, whether the disposition, if in trust, was lucrative 
or not? and what to be lucrative imported, whether without any price, or 
Within the half or third of the just price ? 

The Lords, before answer, ordained the disposition to be produced, and such 
adminicles, for instructing of the onerous cause, as the defender would make 
use of, reserving to themselves what the same should work. . 

FoJ. Die. v. 2. p. 36. Stair, v. i.p. 80. 


1662. February 28. 'William Hamilton against M'Farlane of Kirkton. 

William Hamilton pursues Janies M'Farlane of Kirkton, as successor titulo 
lucrativo to his father, to pay his debt, who alleged absolvitor, because he was 
not alioqui succcssurus, in respect that, at the time of the disposition, he had, 
and hath, an elder brother, who went out of the country, and must be presum- 
ed on life, unless the pursuer will offer to prove that he was dead before this 
disposition ; so that, at the time thereof, the defender was not apparent heir et 
alioqui succcssurus , because vita preesumitur. The pursuer answered. The defence 

• was not relevant, unless the defender would be positive, that the time of the 
disposition his elder brother was on life ; especially seeing he had been out of 
the country twenty years, and was commonly holden and reputed to be dead. 

The Lords sustained th£ defence, that the elder brother was on life the time 
•f the disposition, and reserved to their own consideration the probation ; in 
which, if the defender proved simply that his brother was actually living the 
time of the disposition, there would remain no question ; and, if he proved that 
he was living about that time, they would consider, whether, in this case, the 

• presumption of his being yet living should be probative. 

Fol. Die. v. 2. p. 35.. Stair, v. 1. p. no.. 


1665. November . Scot against Boswell*. 

Lawrence Scot merchant, pursues David- Boswell, brother’s son to the de- 
ceased David Boswell of Affleck, as successor titulo Iqcrativo to his uncle for 
payment of a debt. It was alleged,. Absolvitor, because, brother’s son is not 
1 nomen juris to make him represent his uncle, not being alioqui succcssurus ; 
seeing his uncle plight have had heirs-male of his own body to succeed to his 
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tailzied estate, and that the defender’s father was next to him, failing of chil- 
dren ; so that, in effect, by the disposition, he was but as a stranger, not being 
apparent heir, nor otherwise to succeed, if the disposition had not been made. 
It was answered. That the estate being tailzied, and provided to the defender, 
who was eldest son of the brother, the only then next apparent heir of tailzie ; 
it was equivalent and alike as if it had been disponed to the brother himself ; 
and it was found in a case of the Lady Smeiton against her son this Laird of 
-Smeiton, No 107. p. 9774, “ That a disposition of the estate made to him by 
his grand-father (his father who was successurus for the time being on life,) 
made nevertheless the oye liable as successor.” Replied , That the case adduced 
was in line a recta, where none should succeed but the son or oye, which is not 
in this case, for Affleck might have had sons of his own body ; so that neither 
brother nor brother’s son could be said to be alioqui successuri. 

The Lords found the ' brother’s son not to be convenable as successor, ia 
respect the disponer might have had succession of his own body ; but prejudice to 
the pursuer to impugn the disposition as being made to a conjunct person in 
prejudice of creditors. 

JFol. Dic.v.%. p. 35. Gilmour, No 168. p. 119. 


*2* Newbyth reports this case : 

David Scot being a creditor to David Boswell of Auchinleck, sifter his de- 
cease pursues the three daughters of the first marriage for the sum of L. too* 
JScots and annualrents thereof, and their husbands for their interest, as repre- 
senting their father David Boswell. The three daughters offering to renounce, 
it was alleged for the pursuer, They cannot renounce, because they behaved 
•themselves as heirs to their umquhile father, in so far as, by their mother’s 
contract of marriage with their father, it is provided, That in case there be no 
lieirs-male procreate of that marriage, but only female, that then and in that 
case, the heirs-female should have no right to the said lands and barony of 
Auchinleck, nor to other lands which should happen to pertain to him the time 
cf his decease, et ita est , .they have renounced the estate in favours of the ap- 
parent heir. male or his son, and have received good deed therefor ; and craved 
that they and the apparent heir may exhibit the contract of marriage, being in 
their own hands ; and thereby the estate is fraudulently conveyed in prejudice 
of lawful creditors. In this pursuit, David Boswell, now of Auchinleck, who 
was apparent heir to James Boswell, brother to umquhile David Boswell, is 
likewise convened in this process. The Lords found that heirs-female renoun- 
cing their right to tailzied lands in favours of the apparent heir-male or his son, 
albeit they got good deed therefor, could not be pursued for their father’s debt ; 
and also, that a disposition of land made to the son of -the apparent heir, the 
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apparent heir behrg alive, could not, be such a title against the person, receiver 
of the disposition, as to make him liable passive for payment of the debt. 

. Newbytb, MS. p. 40. 


No no. 


Stair’s report of this case is No 19. p. 3571, voce Discussion. 


1665V December 2. Edward Edgar against Colvil. 

Edward Edgar pursues Colvil, successor lucrative to his father, 

Mr Alexander Colvil, in so far as he accepted an assignation of an heritable 
bond, unto which bond he would have succeeded as heir. It was answered , 
That this passive title was never extended to bonds of provision granted by a 
father to his eldest son ; and if in security and satisfaction of such a bond of 
provision, an assignation of a debt due to the father and his heirs were granted, 
it could not infer an universal title to make the accepter liable to his predecessor’s 
whole debt, so neither can an assignation to a bond, which is no more in ef- 
fect, and such odious passive titles are not to be extended,' but the pursuer 
may reduce upon the act of Parliament ,1621, or at the farthest, may crave by 
this process the simple avail of what the defender hath intromitted with by vir- 
tue of the assignation. 

The Lords found the condescendence relevant, as being prceceptiobcereditatis-, 
and as an assignation to a tack or a small annualrent, hath been found suffi- 
cient, so there is like or more reason for assignations to heritable bonds, which 
may be more easily conveyed away from creditors ; but they found it not alike 
as to bonds of provision whereby the father became debtor, and in satisfaction 
and security whereof he might assign, and would only import single payment, 
but not an universal passive title. 

Fol: Die. v. 2. p. 36. Stair, v. 1. p. 319. 


No in. 

Lucrative 
succession in- 
ferred bjr an 
assignation of 
an heritable 
bond by a fa- 
ther to his 
eldest son wh« 
would have 
succeeded him 
as heir there- 
in. 


*** Newbyth reports this case : 

# 

Edward Edgar being a creditor to umquhile Mr Alexander Colvil of Blair 
in the sum of 3000 merks, pursues the relict as vitious intromissatrix with the 
defunct’s goods and gear, and his bairns upon the passive titles alternative li- 
belled, and insisted upon that passive title against the apparent heir as succes- 
sor titulo lucrative post contr actum debit um by his acceptation of rights, not only 
of lands, but of heritable bonds and sums of money thereby due, which ought 
to infer that passive title against him who is alioqui successurus. The Lords 
found a disposition or assignation to be an heritable debt granted by the father 
to the son, sufficient to make the son liable as successor titulo lucrativo post con- 

vol. xxur. 54 x 
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tr actum debitum. and so to make him liable for all his father’s debts; notwithstand- • 
ing it was alleged, That the said passive title can only be inferred from the ac- 
ceptation of such rights whereupon infeftment had followed, but not for any 
other rights whereupon there w r as no infeftment. 

Newbj'tb, MS. p. 42. 


1666. July 3. 


Earl of Kinghorn against Laird of Udney. 


The umquhile Earl of Kinghorn having granted a wadset to the umquhile 
Laird of Udney, he, by his missive, acknowledged the sums to be satisfied, and 
obliged him to grant a renunciation ; whereupon the Earl of Kinghorn pursues 
this Udney, as representing his father, to grant renunciation, and procOratory 
of resignation ; and condescended upon the passive title thus, that umquhile 
Udney, after the receipt of the sums contained in the w'adset, had infeft the 
defender in the estate of Udney, reserving to himself a power to alienate and 
dispone ; after which infeftment this missive is subscribed, acknowledging the 
receipt of the sums of before, and thereupon alleged, 1st, That the father was 
obliged by the contract of wadset, upon payment of the sums, to renounce and 
resign, in prejudice of which obligements he had disponed his estate to the 
defender, who w r as alioqui siiccessurns, and so as lucrative successor is obliged 
to grant the resignation ; idly, The letter obliging the father to grant resigna- 
tion, albeit it be after the infeftment, yet seeing there is a power reserved to 
the father to dispone his obligement, must oblige the son. It was answered , 
That there was nothing before the defender’s infeftment to instruct payment, 
the letter being after, and ho obligement therein could burden him thereafter, 
unless his father had disponed, or had given a security out of the estate, con- 
form to the reservation. 

The Lords found this passive title new and extraordinary, therefore moved 
to the pursuer to alter this libel, and libel therein a declarator of redemption ; 
and to conclude the same either with a reduction or declarator, for declaring 
that the wadset right -being acknowledged by the wadsetter to be satisfied, 
might be declared extinct ; in which case there needed no resignation ; or, 
otherwise, might conclude the defender to grant resignation ; and the defender 
thereupon renouncing to be heir, the pursuer might adjudge, and thereupon 
be infeft ; but others thought, that hardly could a/ight be adjudged which 
was satisfied and extinct. — T he Lords referred to the pursuer’s choice which 
of the ways he thought fit. 

Stair, v. 1. p. 387. 
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1672. December 17. 

The Lady Spencerfield against The Laird of Kilbrachmont. 

% 

The Lady Spencerfield pursues the Laird of Kilbrachmont as lucrative suc- 
cessor to his father’s brother, for payment of a debt of the defunct’s, as repre- 
■ senting him, in so far as he accepted a disposition of the lands, in which he was 
then apparent heir, without an equivalent onerous cause. The defender alleged > 
That the libel and condescendence were not relevant, because lucrative succes- 
sor is never sustained as a general passive title, by accepting a disposition, un- 
less it be granted to that person who is alioqui successurus by the necessary 
course of law, as being granted' to the eldest son by the eldest son ; but it was 
never sustained upon any disposition granted by a brother to a brother, or to a 
brother’s son or other collateral ; for, though dispositions to such may be re- 
' ducible, as without a cause onerous, they cannot make the accepter liable for 
all the disponer’s debt, seeing there are still nearer successors in spe, viz. the 
defunct’s children ; and it cannot be supposed that the ground of this passive 
title for preventing of dispositions to children in prejudice of creditors, caa 
take place where the disposition is to a brother or nephew, the presumption 
there being nothing so strong that the defunct would exclude his own children. 
It was answered , That the defender was apparent heir for the time, and that 
the disponer was a very old man without hope of succession. J 

The Lords refused to sustain the summons upon the general passive title, but 
found the pursuer might, in this action, insist upon the act of Parliament 1621 
against the defender, and in so far as he had benefit by disposition make him 
liable. 

Fol. Die. v. 2 . p. 35. Stair , v. 2. p. 136. 

*0* Gosford reports this case : 

Kilbrachmont being pursued as representing his brother upon the passive 
titles, that he was successor titulo lucrative post contr actum debitum\ it was al- 
leged for the defender, That he being only apparent heir to his brother by the 
collateral line, any right made by his brother to him, can only be reduced up- 
on the act of Parliament as done in fraudem creditorum , but cannot be a pas- 
sive title to make him liable to- his brother’s 'whole debt far exceeding the 
Worth of the lands, seeing that is only sustained against the ’apparent heirs in 
Unea recta where the father dispones the estate to his son or grand-child who of 
'necessity must be heir if he die before them ; whereas, a brother disponing to 
another brother, he may have children of his own, and so he is not necessarily 
to be his heir in case he survive him. It was replied, The defender the time of 
the disposition being only his apparent heir, it is sufficient to make him liable 
passive for his brother’s whole debt. The Lords did sustain the defence and 

54^1 • 
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No 113*. found that dispositions made to a brother or one of the collateral line, could 
not infer a passive title, but they were only liable in quantum lucrati sunt, and 
their rights may be reduced upon the act of Parliament as done in fraudem. 

Gosford, MS. No 545. p. 291. 

*** A similar decision was pronounced, 22d December 1674, Heirs Portioners 
of Seaton against Seaton, No 21. p. 5397 , voce Heirship Moveables. 


1676. July 8. Johnston against Roms. 

No 1 14. 

In a pursuit upon the passive title of successor titulo lucrativo, in so far as the 
defender had a disposition from his father, without an onerous cause, the Lords 
sustained the p'ursuit, albeit it was alleged by the defender, he had made no use 
of the said disposition, and was content to renounce the same ; which the Lords 
found he could not do, being delivered to him. A concluded cause advised. 

Clerk, Mr Thomat Hay . 

Fol. Die. v. 2. p. 38. Dirleton, No $JJ.p. r84. 


1679. February 7. Hamilton of Pardowie against Mr Andrew Hat. 

No 1 15. 

The Lords found the son not liable for the father’s debt, contracted after the 
son’s fee by the contract of marriage, but found him liable in quantum lucratus. 

' Fol. Die. v. 2. p. 36. Fount dinball , MS* 


Bonds dis- 
poned to the 
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in order to 
infer the pas- 
tiye title. 


*** Stair reports this case : 

John Hamilton of Bardowie pursues Mr Andrew Hay for relief of a sum r 
whereunto his father was conjunct cautioner with Bardowie’s predecessor,- and 
also for another sum due by his father to the pursuer, upon these passive titles,, 
viz. That by bis contract of marriage his father had contracted to him for se- 
veral sums, and that after the cautionry foresaid, and after the other bond, the 
defender had bought a considerable bargain of land, which must be presumed 
to have been purchased by his father’s means and money, especially seeing his 
father shortly before sold lands for 37,000 merks, and the defender was a person 
having no visible way to acquire so much land as he bought, by his own means j 
and therefore he must be liable for these debts,. at least the lands acquired by 
the 'defender must be -affected therewith, and he must be liable for the provi- 
sions in his contract in quantum lucratus est. The defender alleged , That nei- 
ther of these grounds are relevant, for any lands he has acquired was after he 
was married, and had both gotten a provision from his father, and a tocher with 
his wife ; and though the^Lords have sustained the presumption, that lands ac- 
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quired in name of children unforisfamiliated, are purchased by the father’s 
means, and liable to bis debt, unless the contrary were instructed, yet there is 
no ground to extend that to a person married, and forisfamiliated, who not only 
had means, but might have contracted debts for the lands acquired. — The Lords 
found the defender’s land not liable upon this presumption, but that it might be 
-proved by his oath or writ, that these lands were acquired by his father’s means, 
after contracting of these debts.— And as to the second ground the defender 
alleged. That suitable portions by parents to children were never found quarrel- 
able by reduction, at the instance of prior creditors, if the father then had a 
sufficient visible estate to pay his' debt, attour the portions, as was found in the- 
-case of the Children of Mouswell, No 60. p. 934. much less can the children- 
be liable personally.— The pursuer answered, That whatever might be alleged 
as to tochers of daughters, or the provisions of younger sons, yet provision* to 
the eldest son and apparent heir, being in effect praceptio hareditatis, it must 
must make him liable in quantum lucratus . — It was replied for the defender,. 
That the provision might be out of the father’s moveables, for unless it were 
proved to be out of his heritable rights it could not import. 

The Lords found, That the apparent heir being provided to sums by his fa- 
ther, was liable for his father’s anterior debts in quantum lucratus ; and would not 
put the creditors to prove, that the same was made out of heritable sums, un- 
less the contract of marriage did expressly bear assignations to moveable sumsv 

Stair, v. 2. p. 688, 


1681. February 22. More against Ferguson, 

Grissel More, as executrix confirmed to John Chalmers her husband, pur- 
sues. Ferguson as successor titulo lucrative to his father the debitor. — The defen- 
der alleged no process, because he hath an elder brother who is heir of line, and 
is not discust ; 2do, Though he were discust, the defender is not liable by any 
disposition made by his father, and albeit the disposition may be reduced, yet 
he is not personally liable. — The pursuer answered to the first, That the eldest 
Son being weak, is past by, and all is disponed to this defender, who thereby is 
universal successor, and nothing can be shown of the father’s succession, to 
which the eldest son could succeed. — The defender replied, That our law hath 
no such passive title as universal successor by disposition,, though it were of the 
disponer’s whole estate and means, but the passive title is successor lucrative by 
disposition in that right in which the party would have succeeded ; so that the 
disposition is praceptio hareditatis, which is equivalent, he being entered heir 
passive, whether the disposition be of all or of a part of that wherein he would 
have succeeded; and therefore praceptio hareditatis is a relevant passive title a_ 
gainst the heir of line, and if he be discust, against the heir-male, and these 
being discust, against the heir of tailzie or provision, such as the defender, who 
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No 1 i6i is heir of a marriage. — It was duplied , That praceptio bareditatis cannot be ex- 
tended to the heir of a marriage, who is in some sort a creditor by the contract 
of marriage, and therefore at most can be liable in quantum est lucratus. — It was 
triplied. That though the heir of the marriage be a creditor as to the heir of 
line, yet not as to his father’s creditors, but as to them, he represents his fathef 
. as debtor, if he immix himself in his father’s heritage, by accepting dispositions 
of his land or annualrents ; though assignations to bonds taken to the heirs of 
the marriage being liquid might only import quoad valorem as to any heir, yet 
accepting and using a disposition as to lands and annualrents, that is an univer- 
sal passive title. . 

The Lords found it a relevant passive title, that the defender had accepted 
and used a disposition of his father’s lands and annualrents, wherein he would 
ha-rc 9uv>ucc<lwl ac heir of the marriage ; and repelled the exception of the order 
of discussing, seeing the eldest son was neither entered heir nor had any thing 
to enter heir to. • 

Fol. Die. v. 1. p. 35. Stair, v. a, p, 863. 
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' 1698. November 16. Elliot of Swineside against Elliot of Meikledale. 

I 

■ Simeon Elliot of Swineside, as assignee to the sum of tooo merks, being 
the remainder of a tocher of 8000 merks, contracted by the deceased Adam 
Elliot of Meikledale with his daughter, pursues William Elliot, now of Meikle- 
dale, as representing his father upon the passive titles. 

For proving the defender’s representation, the pursuer produced a charter of 
the lands of Meikledale, in favours of the defender’s father in liferent, and his 
eldest son of a second marriage to whom the defender is heir in fee, with a fa- 
culty to the father to burden the lands, not exceeding the third part of the 
value ; and insisted to make the defender liable as successor to his father by 
the foresaid disposition after contracting pf the pursuer’s debt. 

The defender alleged. That his father having a sufficient estate beside the 
lands of Meikledale, he might lawfully provide the fee thereof to a younger 
son, who w T as not alioqui successurus , without subjecting that son to any debt; 
and, for instructing that the father had a sufficient estate, repeated the inven- 
tory of the confirmed testament lying in process. 

The pursuer answered, That the defender being executor confirmed, and 
having repudiated and reduced the testament, he cannot found upon it to prove 
a separate estate ; “ which answer the Lords sustained.” 

The defender further alleged, That, albeit the testament, was not probative, 
yet the defence of a separate right being relevant, he offered to prove his allel 
geance by the pursuer’s oath of knowledge. - 

The pursuer answered. That the allegeance of a separate estate existing, that 
might now be affected for payment of the pursuer’s debt, v, as relevant ; but 
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esto thiere bad been a moveable estate, which is not now extant, at least appears No 
not, no such separate estate is sufficient to exclude a lawful creditor, in compe- 
tition with a son who got the fee of a considerable land estate after the pur- 
suer’s debt ; because moveables pass de rntmt in manum, without writ, and pos- 
session gives a right, and in time the very species thereof is consumed ; and 
therefore, albeit there be an order of discussing heirs, yet no creditor is bound 
to discuss executors. ' 

The defender replied, He is no ways to be considered as an heir, but only 
as a conjunct and confident person, receiving a gratification after contracting 
of the pursuer’s debt ; and it is sufficient to purge the presumptive fraud in 
the father, and to elide the act of Parliament 1621, that there was any suf- 
ficient estate at the time that the fee was taken to the defender, and that the ‘ 
debtor continued to have a sufficient separate estate to pay all his debts to his 
death. And, for further clearing of this point, the defender doth cite very 
many decisions, 21st June 1677, Hopepringle against Hopepringle, No 12. 
p. 4102, where a father having granted a bond after he had disponed his estate 
to his son, reserving a faculty, “ The Lords found it was the presumed wjll 
of the father, that the bond should burden his executry in the first place.” 

June 22d 1680, Grant against Grant, No 8 p. 100, where a bond to a child 
being quarrelled by a creditor, “ the Lords sustained the defence, that the 
father had a sufficient separate estate at the time.” The like nth December 
1679, Creditors of Mousewell against Children of Mousewell, No 60. p. 934 ; 

30th June. 1675, Clerk against Stewart, No 46. p. 917; 6th March 163*2, 

Laird of Garthland against Sir James Ker, No 45. p. 915; and in a case 
quadrating in every circumstance, 10th November 1680, M‘KeH against Ja- 
mieson and Wilson, No 47. p. 920, “ the Lokps found, That a disposition of 
a tenement made to a grandchild by a daughter was not quarrellable by an 
anterior creditor,” seeing the disponer had a sufficient estate, whether by in- 
feftments, moveables, or bonds, notwithstanding that the disponer had no sons, 
and .that his daughters avere his appasent heirs, and that ' he reserved his life- 
rent, and a faculty to burden, as in this case. 

It was dup/ied for the pursuer, That he doth not insist upon the act of Par- 
liament 1621, for reducing the' fee in favours of the son as fraudulent, but he . 
insists against the defender as heir to his brother, who is heir of tailzie to his 
father the debtor, by taking the fee in favours of a son after contracting of the 
pursuer’s debt. And as to the practiques adduced, they are not parallel; for 
they are generally in the case of particular rights, or provisions to younger 
children, whereby the children were made creditors to their father, which the 
Lords did sustain, &s being rational provisions, made by parents having estate 
to pay their debts, and without fraud. 

The only decision - founded on, that doth approach to the case in hand. is- 
that of Mr M^ell against Jamieson and Wilson, 10th November 1680, where 
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the grandchild might have been pleaded to be an heir of tailzie per praccptio- 
nem, and so liable to the debt ; but the case was not so pleaded, nor under the 
Loads’ consideration when determined. 

In this case, the pleading did bq^so clearly distinguish the title whereupon , 
the defender might be overtaken, whether upon the act of Parliament 1621,0c 
as an heir of tailzie j but the Loans did difference the case in the reasoning, 

“ and found the defender liable as heir of tailzie per praccptwnem , by progress, 
to his father, who purchased the said lands by his means, after contracting of 
the pursuer’s debt, and also reserved a faculty to burden the fee.” 

The defender having reclaimed, representing that the original fee, in favoure 
of the son of the second marriage, was anterior to the pursuer’s debt ; but that 
the father and son resigned, and took a new charter, with a faculty to burden, 
posterior to the pursuer’s debt ; 

Upon which the Lords, by interlocutor of the 29th November 1698, “ found 
the defender was not liable as an heir of tailzie, the original fee being taken to 
the son before the pursuer’s debt, albeit it was but three days prior, and the 
disposition retained by the father till the new resignation ; but allowed a fur- 
ther hearing how far the defender was liable by virtue of the reserved faculty. 
Vide 16th December 1698, inter eosdem, No 22. p. 4136, voce Facultt. 

Fol. Die. v. 2. p. 35. Dalrymple , No 3. p. 4. 


2717. January 24. 

Mr John Henderson against Janet Wilson and Colonel Lawson, 

her Husband. 

Mr John Henderson pursues Janet Wilson, as representing her father, on 
this ground, that the defender’s father disponed his estate to Francis Wilson, 
his eldest son, who thereupon was infeft, and in possession praceptione hceredi- 
tatis, and the defender, the Colonel’s Lady, is heir to, or otherwise represents- 
her said brother, and thereby is liable to the pursuer’s debt, which is anterior to 
the father’s disposition in favours of the eldest son. 

The. defender alleged, That her brother could not be liable per preeceptionem , 
because he died before his father ; and, though he had accepted the disposition, 
and been in possession during his father’s life, he might have abstained after 
his father’s decease, and thereby would not be liable personally ; and as little 
can the defender be liable as representing him. 

It was answered, The defender is liable, albeit the brother was not ; because 
she was heir served and retoured to her brother in the estate which her father 
disponed to him, at the least that she continued to possess the said estate after 
the death of her father; and, as her brother would have been liable, if he had 
(Continued his possession after the decease of her father, so the defender having 
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represented him by intromission with the mails and duties of these lands where- 
in he died, and in possession, and continued to intromit after the father’s de- 
cease, she is liable, as her brother would have been liable, even though she 
were not specially served heir, as the pursuer offers to prove she is. And what- ' 
ever might be alleged in the defender’s favours, if she did represent her bro- 
only as executor, or if she had represented him any other estate, or by another 
passive title ; yet her intromission with the rents of, and her special service and 
infeftment in the estate disponed to her brother, subject her to the passive 
titles of prceceptio. 

“ The Lords found it relevant to make the defender liable per praceptiojiem, 
that she was infeft as served heir in special to her brother in the lands dispon- 
ed to him by her. father ; but found her intromission with the rents of the said 
lands, after her father’s decease, if she was not infeft therein, only relevant to 
make her liable in valorem of her intromission, because she might be in bona 
jide to continue her brother’s possession, without inquiring into his title* being 
willing to represent him ; yet that still she was liable if valorem of the subject 
of her intromissions with her father’s estate ; but found no' other representation 
of her brother relevant to make her liable for any thing.” 

Foi. Die. v. 2. p. 36. Dalrymple, No- 165. p. 230. 

*2* Bruce reports this case. 

William Wilson of Holmshaw having contracted a debt from the said Mr 
John Henderson, thereafter dispones his estate to Francis his son : The son 
dies before the father ; and, after the decease of both, Mr John Henderson in- 
sists against Janet Wilson, sister to the said Francis, as representing him on 
some one or other of the passive titles j and founds himself on these grounds, 
viz. 

1 mo. That the said Francis Wilson having accepted a disposition from his 
father of his lands, he became thereby liable for all debts due by his father pre- 
ceding the date thereof, as fully as if he had been served heir to him. 

<ido. That the disposition granted by the father, and accepted by the son, was 
a right that descended to the son’s heirs and successors. 

3**0, That the son’s heirs representing him on any of the passive titles, makes 
them liable for the son’s debts ; and therefore, in the present case, though the 
sister be not served heir to her brother in special, yet, if she have behaved, &c. 
she must be liable for her brother’s whole debts ; nor can an unwarrantable in- . 
tro missi on be restricted ad valorem , seeing in law they are the same persons 
with him, and so should be as far liable as he was; nay, there is more reason 
to say so here than, in the case of actual entry ; for, when a person enters heir 
in special, here there appears no design of fraud to conceal their title from the' 
creditors ; but, in case of behaviour, there seems to be a latency and work of 
Vol. XXIII. 54 L 
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No XI 8. darkness there to enjoy the profits, and, as much as can be, conceal the same 

from creditors. 

Answered for the defender, imo, That the passive titles, in so far as they are 
penal, do not affect the heir, who is only liable in valorem , when the passive 
title is not established in the predecessor’s lifetime, which is founded upon 
the nature of all penal actions, which are extinguished by the death of the de- 
linquent. 

ado, Francis himself, if he had been pursued when his father and he were, 
alive together, could not have been liable in more than the value of the sub- 
ject disponed ; for the acquiring a right by an heir before the death of his pre- 
decessor, is not a passive title to make the apparent heir liable in his predeces-. 
sor*s lifetime universally, though a creditor be founded in the act of Parliament 
1621 to reduce it ; but the vitiosity and passive title are founded on this, that 
an apparent heir pretends to bruik his predecessor’s estate after his death, by 
virtue of a disposition made by the predecessor to him ; for our law has not 
prohibited all commerce betwixt fathers and their children, nor made it penal,, 
only when such dispositions after a father’s death are made use of by the son, 
or any other heir than the law has insroduced ; but, since Francis predeceased, 
the passive title of successor titulo lucrative , % 3 c. could not be applied to this 
case ; nor could his heir ©r successor, who found that he was vested in the 
right of the said lands, be further liable than for the value. 

“ The Lords found the defender being served heir in special to her brother, 
in the subject disponed to him by her father, relevant to make her liable for 
the debts of the father contracted before the disposition, &c. praceptione haredi- 
tatis of the father ; but found, that no other representation of her brother could 
be relevant to make her liable, excepting intromission with the rents of the 
lands disponed ; and that such intromission could make her liable only in va- 
lorem, she not being specially served.” This interlocutor was reclaimed against, , 
and adhered to. See Personal and Transmissible. 

Act.. /fa.. Alt. Binning. Clerk, M'Kemui. 

Bruce, v. 2. No 50. p. ( 58 . . 


No 119. 

In an action 
on the pas- 
sive titles, it 
was insisted 

for the pur- 
suer, that the 
defender was 
universally, 
liable upon 
the passive 
title of heir 
Hived of 


J 74 S ; June 6 .. Mercer against Scotland. . 

It is an established' point, that clauses burdening with debts, when in dispou 
sitions to particular subjects, are understood as intended by the granter only, 
for the security of creditors, and not to subject the disponee ultra valorem } but< 
whether such clauses in dispositions omnium bonorum did not admit a different 
consideration was the question in this case. 

Adam Mercer, writer in Edinburgh, by his disposition in 1732, “ assigned. 
and disponed to Mary Graham, his spouse, in liferent, and to the children pro- 
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created or to be procreated between them, whom failing, to his children of 
any other marriage in fee, whom failing, to Elizabeth Mercer his sister (pas- 
sing by James Mercer his brother and heir at law) and the lawful issue of her 
body, whom failing, &c. all and sundry debts owing to him, heritable or 
moveable, and all and sundry goods, gear, and every other thing whatsoever . 
that should pertain to him at his death, with this provision and declaration, 
that the right, and every person who should claim thereby, should be burdened 
with the payment of all his just and lawful debts, and reserving a power to 
alter at any time in his life.” 

' Adam Mercer having died in the year 1740 without issue, Andrew Scotland, 
the only child of Elizabeth, who had predeceased her brother Adam, confirm- 
ed himself executor-Creditor by the foresaid disposition ; and there being a debt 
due to Adam, secured by infefitment, Andrew Scotland obtained a. decree 
against James Mercer his brother and heir at law, to make up titles and de- 
nude thereof in his favour, as having right thereto by the disposition, and there- 
on led an adjudication j he likewise served himself heir of provision in general 
to Adam Mercer his uncle, in virtue of the said disposition. 

In a process at the instance of Laurence Mercer, son to Sir Laurence Mercer 
of Aldie, for a debt due to him by Adam the defunct against Scodand upon 
the passive titles, two questions occurred, 1 mo, Whether the defender was liable 
universally as heir served, or only provision tenus ; as to which vide of this 
date inter eosdem, infra ; 2do, Whether or not he was universally liable upon 
the clause burdening him with the payment of the disponer’s debts. 

It was for the pursuer alleged , That although such burdens in dispositions to 
particular subjects were never otherways understood than as only intended for 
the security of creditors, yet universal conveyances of a man’s whole estate, 
heritable and moveable, were truly destinations of succession, the acceptance 
whereof has been always held to infer an universal passive title, even though 
not containing burdening clauses, and much more so when there was such 
a burdening clause as was in this case ; that were it otherways where the uni - 
versitas bonorum is disponed, it would be impossible for creditors to ascertain 
the value. 

Notwithstanding this, as the defender was net alioqui successurus, the Lords 
“ found him not universally liable, but only to the value of the subjects dis- 
poned.” 


No 1 19. 

provision in 
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The Lords 
found the 
defender 
not univer* 
tally liable, 
but only to 
the value of 
the subjects 
disponed. 


1745. June 6. — In the case stated of this date inter eosdem , supra, it being 
insisted on for Laurence Mercer the pursuer, That Andrew Scotland the de- 
fender was universally liable upon the passive title of heir served of provision 
in general, virtute disposition is from Adam Mercer his uncle of his whole estate, 
heritable and moveable, that should pertain to him at his death ; it was alleged 
for the defender, That his service had proceeded From mistake, and was truly 
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No 119* erroneous and inept, as there was nothing in Adam the defunct by virtue of 
that disposition, to be carried by a service ; and that the only proper method 
to denude Adam the defunct of the fee, was by an action against his heir to 
denude ; at least, ido. As the service was only as heir of provision, it could at 
most subject the defender provision terms. 

■ Answered for the pursuer, That the service was no less regular, than if Adam 
Mercer had first instituted himself, which was said, wherever it was done, to be 
an unmeaning thing, as he could take nothing by it that was not already in 
him ; for that in the one case as well as in the other, a disposition to an uni- 
versitas bonorum was always considered as a destination of succession. The 
cases of Dundonald, No 3. p. 1274, and Annandale, {see Appendix), were 
mentioned as instances, where titles had been made up by service in like cases 
with the present ; and it was said, that although the service, as heir of provision 
in a particulur subject, did only subject the heir in valorem , yet as such dispo- 
sitions omnium bonorum are considered as destinations of succession, it is a con- 
' sequence that the service subjects universally. - 

Replied for the defender, That though it may be true that instances may 
have been of such services, as where there is no hazard by the representation 
lawyers are ready to advise every method they can think of, valeat quantum , 
which may have been the oase of the instances mentioned ; yet it was said, 
there was no instance of any judgment upon the question, Whether a service 
to a person in viftue of a disposition which gave nothing to the disponer, was 
a proper title ? and much less of any judgment subjecting the person so served 
■ to an universal passive title. 

The Lords, without distinguishing the two points, “ Found the defender 
not universally liable, but only to the value of the subjects disponed.” 

Fol. Die. v. 4. p. 44. Kilkerran, (Clause.) No 4. p. 121 ; and. 

No 6. p. 370, (Passive Title.) 

*** D. Falconer reports this case.. 

, ' 1745- June 5.— Adam Mercer, writer in Edinburgh, made a general dis- 

position of all he should have at his death to his wife, if she should survive him, 

7 in liferent, and to the children of the marriage, in fee ; which failing, to his 
children of any other marriage ; which failing, to Elisabeth Mercer, his sister- 
german, and to the lawful issue of her body ; 4 With this special provision and. 
4 declaration, that that right, and all and every persbn or persons who should. 
4 claim any benefit thereby, either of liferent or of fee, should be burdened 
4 with the payment, and the hail debts and sums of money that should be due, 

4 addebted, and resting to him at the time of his decease, and every thing else ■ 
4 * that should then pertain and belong to. him, should _be burdened with the.- 
payment, of all his just and lawful debts.’ 
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Andrew Scotland, at Powmiln of Aldie, Mr Mercer’s nephew, by his sister. No 1 19* 
was confirmed executor on this disposition, and also pursued James Mercer, 

.the defunct’s brother and heir at law, to make up titles, and denude of an 
heritable debt, and thereupon led an adjudication ; but, before extracting the 
decreet, he served himself heir of provision ; and the retour bears, * That he 
1 was hares provisions secundum dispositionem totorum et singulorum debitorum, 

‘ pecunia summarum, . aliorumque bonorum ,’ lAc. 

Laurence Mercer of Aldie pursued Mr Scotland, as representing his uncle, 
in which process this. question occurred, Whether he was liable universally, ,or 
to the value of what he had got by the succession ? 

Pleaded for Aldie, The defender, abstracting from his service, is liable uni- 
versally, as having accepted a general disposition, with the burden of debts. 

Pleaded for Mr Scotland, He is a singular successor; and. universal succes- 
sors only are universally liable ; heirs are fictione juris eadem pef-sona ; but thir. 
does not apply to disponees, whom it would be hard to subject to an universal 
representation, as the law has not given them the benefit of entering by way 
of inventory. By the Roman law, a legatar is not liable in solidum ; and there 
is no difference in thia respect betwixt a particular legacy and a legatum om- 
nium bonorum. In the present case, there are several donations, to different 
persons, and a liferent constituted to his wife, all which are bequeathed, sub- 
ject to his debts, which could not be universally. And, lastly. This case of a / 
disposition omnium bonorum was decided 8th December 167^, Thomsons against 
the Creditors of Alice Thin, No 141. p. 5939. N 

Replied for Aldie, Whatever might be the case of a simple disposition om- 
nium bonorum , yet it can never be disputed, that one, with the express burden . 
of debts, must make the accepted universally liable ; this is the most favour- 
able of all passive titles, founded on the consent of parties, while the others 
are either fictions of law, or penalties introduced in favour of creditors. If an 
executor were named with this provision, he would be liable in solidum, nor 
could an heir, instituted on these conditions, make use of the benefit of inven- 
tory ; and the defender, who is confirmed executor,, is not to be considered as 
a legatar, but as an universal successor ; and yet it is apprehended, that, even, 
the accepting a legacy under this burden would make him liable. 

The case of Alice Thin is involved in many circumstances; and all that 
was found was, that the accepter of a disposition, with the burden of debts, 
was not liable universally ; but here, by the clause, the person of the accepter 
is bound. 

Pleaded further for Aldie, The defender is served heir of provision; and, 
consequently, represents the defunct. 

Answered, The service was quite improper and erroneous, and can be of no ., 
effect, as the disposition was not so much as to the disponer himself. in liferent,, 
but directly to the disponees of what he should have at his death ; so that the • 
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No 1 19. person then called needed no service ; the fee of the subjects remained with 
Mr Mercer, and went to his heir, from whom the disponee behoved to claim 
them ; but there was no fee vested in him by the disposition, and there is no- 
thing to hinder the jus crediti to remain in pendenti ; and suppose a land estate 
to have been left in this manner, the procuratory of resignation would not have 
been carried by a service. 

Replied , Mr Scotland is served heir, to his uncle, and by that title has reco- 
vered one debt ; and it is impossible to say what more he may have intromitted 
with. 

This service was the only proper title, since Mr Mercer never denuded him- 
self of the subjects; he calls his disponees institutes and substitutes, and re- 
serves power to alter ; so that the fee remained in him. 

The Lords, nth December 1744, in respect of the general service, found 
the defender liable in the debt pursued for. 

On a reclaiming bill and answers, 23d January 1745, they found him not 
universally liable, but only to the value of the subject disponed ; and 5th June,, 
on bill and answers, adhered . — See Representation. 

D. Falconer, v. i. p. 89. 

A^t. L. Croigic. Alt. Da. Graham . Clerk, Gibtm. 


SECTION H. 


How far the Disposition must be onerous, to elide the Passive Title. 


No 120. 

It was cove- 
nssted in an 
eldest son’s 
contract of 
marriage, 
that the to- 
cher should 
be applied for 
redeeming a 
wadset; and 
that the lauds 
wadset should 
be disponed 
by the father 
to the eldest 
son and his 
heirs. 

A disposition 
by the father. 


1637. January 14. Courty against Wemyss. 

One Mr David Courty, Minister, to whom umquhile Mr John Wemyss of 
Lothaker was addebted 1000 merks, pursuing Wemyss, his son, 

hoc nomine , as successor to him, titulo lucrativo post contr actum debitum, to pay 
the debt foresaid ; and for instructing him to be successor,, producing a sasine 
of the lands of Lothaker, proceeding upon his father’s resignation ; and the de- 
fender alleging , That he could not be found successor by that sasine, because, 
the same was granted to him for satisfying of a contract of marriage, made be- 
twixt the defender and his spouse, and the defender’s father, -'and Ronald Mur- 
ray, father to his said spouse, on the one and other parts, by the which con- 
tract it w r as appointed, that the sum of 8000 merks, contracted to be paid to 
him in tocher, should be paid to Mr James Wemyss, Commissary of St An- 
drews, for loosing from him of the lands of Lothaker, contained in the said sa- 
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sine, whereby he was alleged to be successor to his father, as said is ; which 
lands were impignorated by his father to the said Mr James, redeemable upon 
the said sum ; and which tocher being paid accordingly to the said Mr James, 
and he renouncing the lands, and the defender being thereafter infeft therein, 
albeit the infeftment proceeded upon his father’s resignation, yet flowing from 
a cause onerous, he cannot be thereby found to be successor, to pay all his fa- 
ther’s debts ; — and the pursuer replying. That the defender being infeft in the 
said lands upon his father’s resignation, must be found successor, and cannot 
defend himself with Mr James Wemyss’s wadset, seeing, by this infeftment 
flowing upon resignation, he acquired more than the wadset, viz. both the 
superiority and the right of reversion, the lands being more worth than the 
wadset, aud he, by the right produced, acquiring both the conjunct fee to his 
wife, and the heritable right of propriety to himself and his heirs j — and the 
defender duply ing, That he restricted his right only to the wadset, which was 
before competent to Mr James Wemyss, and which is now acquired by the 
defender, for the onerous cause, as said is ; and he renounces all other right, 
which he may claim' anyways by that infeftment,. or any other manner of way, . 
to the said lands, except the said wadset, which he is content should be re- 
deemable from him, by any of his father’s creditors, by payment of that sum ; 
and further, Mr David Primrose, in name of Ronald Murray, father to the de- 
fender’s spouse, compeared, and alleged. That, seeing by the contract of mar- 
riage, the said lands were provided to her in conjunct fee, and that for the 
payment of the tocher-good, which was paid, as said is, of no reason ought 
she to be prejudged of that benefit of her contract of marriage ; neither ought 
his son-in-law to be found successor to his father thereby, and burdened with . 
the heavy and imsupportable burden of his father’s debt, by that infeftment ; 
the preparative whereof was very dangerous to elude thereby conditions of 
contracts of marriage ; specially seeing the defender, who is yet minor, rebus 
integris, renounces all benefit by the said infeftment, except the said wadset, 

as said is, which he has acquired ex causa maxime onerosa : The Lords, in. 

respect of the foresaid exception and duply, which they found relevant, found, 
that the said infeftment made not the defender to be holden as successor to his 
father, in respect that the defender retrenched the infeftment to the said wad- 
set, and that he had not made any other benefit thereby, but rebus integris 
renounced all further benefit thereof, and was content that the lands should 
be redeemable from him, and also from his wife, by the creditors, upon pay-- 
ment of 8000 merks ; and which being paid, and the same secured to his wife 
during her lifetime, the Lords found to be equivalent to that part of the con- 
tract, whereby she was appointed to be provided to her liferent of the said 
lands ; and found, that the provision to her of the said liferent of 8000 merks, . 
to be in satisfaction thereof to her pro tanto, and that she being secured of her - 
liferent of the said sum, that she and her husband ought to grant the lands 
lawfully redeemed, and should renounce all right she or he "could ppetendi 


No t 20. 
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No 120 . thereto; and so the defender was not found successor- by fhe Said infeftment, 
’ although it bore more nor the wadset, and that the heritable right of the lands, 
. whereto he was provided by that sasine, was far more worth than the sum of 
the wadset. 

Act. Gil ni our et Craig. Alt. Stuart el Primrose. Clerk, Gibson. 

Fol. Die. v. 2. p. 36. Durie, p. 822. 


No 121. 

Where it was 
alleged that 
the disposi- 
tion was fot 
onerous caus- 
es, nearly e r 
quivalent, to 
the value of 
the lands, the 
Lords, before 
answer, or- 
dered all in- 
structions of 
the onerosity 
to be "produc- 
ed, in order to 
consider whe- 
ther there was 
a consider- 
able inequali- 
ty* 


i 6 (xf. November 22. Boswell against Boswell 

John Boswell pursues Boswell of Abden, as representing Henry Boswell his 
father, for payment of L. 1000, due to the pursuer by the said umquhile 
Henry, and insisted against the defender, as lucrative successor, by accepting 
a disposition of lands and heritage from the said umquhile Henry, whereunto 
he would have succeeded, and was therein his appearing heir. The defender 
alleged , He was not lucrative successor, because the disposition was for causes 
onerous.' The pursuer answered , Non relevat , unless it were alleged for causes 
onerous, equivalent to the worth of the land ; as was formerly found in the 
case of Elizabeth Sinclair against Elphingston of Cardon, See Appendix. 
The defender answered , Maxime relevat to purge this odious passive title of 
lucrative successor, which is no where sustained but in Scotland ; specially 
seeing the pursuer hath a more favourable remedy, by reduction of the dispo- 
sition, upon the act of Parliament 1621, if the price be not equivalent; and 
there it is sufficient to say, it was for a considerable sum, or, at least, it exceed- 
ed the half of the worth, for there is latitude in buying and selling; and, as an 
inconsiderable sum could not purge this title, so the want of an inconsiderable 
part of the full price could as little incur it. 

The Lords, before answer, oidained the defender to produce his disposition, 
and all instructions of the causq onerous thereof, that they might consider if 
there was a considerable want of the equivalence of the price. Here the defen- 
der pleaded not, that he was not alioqui 'successurus the time of the disposition, 
being but cousin-german to the defunct, who might have had children. 

Fol. Die. v. 2. p. 36. Stair , v. 1. p. 62. 


.*** In conformity with the above case was decided Harper against Home, 
No . p. 


No 122. 

A disposition 
of lands in an 
elder ion's 


1664. June 17. Lyon of Muirask against Laird of Elsick. 

Lyon of Muirask pursues the Laird of Elsick upon a debt of his father’s, as 
successor titulo lucratfvo. The defender alleged Absolvitor ; because any dis- 
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position be had from his father was in his contract of marriage; whereby 10,000 
merks of tocher was received by his father, and 14,000 merks of debt more 
undertaken for his father, with the burden of his father’s liferent. The pur- 
suer answered, The allegeance ought to be repelled ; because he offered him 
to prove, that the land disponed was then worth forty or fifty chalders of vic- 
tual, so that the cause onerous was not the half of the value ; and, therefore, 
as to-the superplus, he was lucrative successor. The defender answered. That 
any onerous N cause or price, though incompetent, was enough to purge this 
passive title ; and albeit the pursuer might reduce the right, and make the 
lands liable, because the cause was not onerous and equivalent, yet he could 
not be personally liable m sojidum for all the defunct’s debts. 

The Lords having seriously considered the business, after a former inter- 
locutor the last session, assoilzing from the passive title, but finding the lands 
redeemable by the pursuer, or any other creditor, for the sums paid out, did 
now find further, that the defender was liable for the superplus of the just 
price of the land* according to the ordinary rate the time of the disposition, 
and that the superplus, over and above what he paid or undertook, ought to 
bear annualrent, as being the price of land. 

Fol. Die. v. 2. p. 37. Stair, v. 1. p. 203. 

*%* Gilmour reports this case : 

1664. June a 1. —There is an action pursued at the instance of John Lyon 
of Muiresk, against Bannerman of Elsick, as successor Jituio lucrativo to his 
father, in the lands of Elsick, and others, for payment of a debt owing by his 
father, before his right. It was alleged, That the right he had from his father 
was onerous, viz. his contract of marriage, by which, for 10, coo merks receiv- 
ed by the father of his son’s tocher, and for certain other burdens, wherewith 
his father had power to burden the lands, his father did dispone the estate to 
him. To which it was answered , That the tocher and burdens foresaid were 
not equivalent to the worth of the lands ; so that, for the superplus, the defen- 
der was successor titulo lucrativo. It was replied. That the title being onerous, 
though there might be a superplus of the worth, that could not make him sucl 
cessor by a lucrative title ; but all that it could work is, that the lands might 
be redeemable from the defender for the tocher paid, and other burdens truly 
undertaken, as was found in anno 1657 betwixt Wemyss of Lothacker and his 
father’s creditors, No 120. p. 9790. at the least, that the lands should be really 
liable for the said superplus. 

Which accordingly the Lords found ; and parties being de novo heard, they 
adhered to their former interlocutor, with this addition, that the superplus 
foresaid, as the same might be estimated the time of the contract, should not 
Vol. XXIII. 54 M 
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only be liable to the creditors after count, but also for the annualrent thereof, 
after the interning of the respective creditors their cause. 

Gilmour, No 10 6. p. 79. 


1671. November 22. Beatie against Roxburgh, 

Beatxe pursues Roxburgh as successor lucrative to his father, by a disposi- 
tion produced, bearing for love and favour, and other good causes, redeemable 
by the father for forty shillings Scots. The defender alleged , That whatever 
was the tenor of the disposition, yet the true cause thereof was onerous, being 
granted for sums belonging to the son aliunde, intromitted with by the father, 
equivalent to the worth of the land, which uses always to purge this passive 
title, quia debitor non preesumitur donare. 

The Lords found the defender lucrative successor by this disposition, the 
reversion making it evident to be a pure donation, and not given for any other 
cause. 

Stair, v. 2. p. 8. 


Gosford reports this case : 

Roxburgh being pursued as successor titulo lucrativo to his father, in so far 
he had disponed to him a tenement, which did bear for love and favour, and 
wherein there was a reversion, bearing a power to redeem for payment of 20 
shillings Scots, which tenement he yet possessed many years after his father’s 
decease ; it was alleged, That that disposition, albeit so conceived, could not 
make him successor titulo lucrativo, because he offered to instruct, that his 
father was debtor to him, by intromission with great sums of money :dt to 
him by his uncle on the mother’s side, far exceeding the worth of the 
and the disposition being conceived in such terms as his father pietoc I, - hett- 
he was minor, and in familia , it ought not to infer a passive title agam- 1 dim, 
which would make him liable to all his father’s debts, he himself being a true- 
creditor.— —The. Lords did find, that the disposition being conceived as said 
is, was a lucrative title, and made him liable to all his father’s debts, which.; 
was very hard. 

Gosford, MS. No 401. p. 2 oa_ 


1676. February 15. Hadden against Haliburton. 

Patrick Hadden pursues George Haliburton as lucrative successor to h’isr 
mother, by a disposition granted by her to him of lands wherein he was alio~- 
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. qui successurus , after contracting of the pursuer’s debt, who alleged absolvitor, 
because the disposition bears to be for sums of money, and so is not lucrative 
but onerous. It was answered , That the narrative of the disposition proves not 
betwixt mother and son. Whereupon it was alleged by the defender, That 
any colourable title was sufficient to purge the passive universal title, but the 
pursuer might reduce upon the act of Parliament ; 2 do. The cause onerous 
was offered to be proven. 

The Lords found, that the disposition, with an onerous narrative betwixt 
mother and son, did not prove ; but found, that if the cause onerous were 
proven, though not equal to the worth of the land, the defender should not be 
found simply liable, but quoad valorem in quantum lucratus est, without neces- 
sity of a reduction. See Proof. 

Fol. Die. v. 2. p. 37. Stair, v. 2. p. 416. 


1678. November 29. Higgins against Maxwell. 

John Higgins having right to a bond, wherein umquhile -■ - — ' Maxwell 
of Munches was cautioner, pursues 'this Munches, as behaving as heir to his 
father, by intromission with the rents of the lands wherein his father died infeft. 
The defender alleged. Absolvitor, because his father was denuded by a dispo- 
sition in his favours. The pursuer replied, That, by the disposition, he was 
successor to his father titulo lucrativo post contr actum debitum. The defender 
duplied, imo, That, by his mother’s contract of marriage, his father was obliged 
to infeft the eldest son of the marriage in these lands, being the second mar- 
riage, and therefore the infeftment was but in implement of that obligement, 
anterior to his debt ; neither were the lands provided to him as heir of the mar- 
riage ; 2 do, The disposition bears to be for onerous causes, and debts paid and 
undertaken, which the defender offers to instruct otherways than in the narra- 
tive of the disposition. The pursuer triplied to the 1st, That all obligements _ 
in favours of children are always understood to be in way of succession, whe- 
ther it be to them as heirs, bairns, or as the eldest son or daughters, for there- 
upon the father could not be excluded from his liferent,, seeing he might infeft 
his son at any time in his life ; and if such clauses were otherwise interpreted, 
no creditor would be secure, but such latent clauses might still exclude them 
by infeftments granted thereupon after contracting other debts. To the 2 d, 
Non relevat , unless the cause onerous be proven equivalent to the worth of the 
land ; for if it be not, it remains a lucrative title, and would give a rise to 
fraud, if a right onerous in some part would exclude this positive title, and put 
- creditors to reduce. 

The Lords found, that the infeftment to the eldest son made him liable as 
lucrative successor, although there was an obligement in his mother’s contract 
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to infeft him, not having a determinate time, in his father’s life, before con- 
tracting of this debt ; but found the duply of the cause onerous relevant, re- 
serving to the Lords, after probation, to determine as to the equivalency of the 
cause onerous to the worth of the land ; for the Lords thought, that if the 
cause onerous was short of the worth considerably, as within the half or the 
like, that it would infer the passive title, but if it were near the worth, it would 
not, though there might be place for reduction to reach the excrescence. 

Fol. Die. v. 2. p. 36, &• 37. Stair, v. 2. p. 648. 

*p* Fountainhall reports this case : 

/ 

HiggiNs against Maxwell of Munshes, for a debt of his father’s, as successor 
titulo lucrative , p. c. d. Alleged, He had tbe disposition for implement of his 
another’s cpntract-matrimonial, providing the estate to the eldest son.— The 
Lords repelled this. Then he alleged , He had it for onerous and adequate 
causes.— The Lords ordained, before answer, the pursuer to prove the worth of 
the lands, and the defender the causes \ and declared, if they amounted to nine 
parts of the true price, dividing the price in twelve parts, they would not find 
it a passive title, but only decern him to pay the superplus. Some thought 
the contract being to the bairns of the marriage, his accepting a posterior dis- 
position was not a passive title, and that he might retour his blood as bairn. 

Fountainhall, MS. 


1705. November 2 t. 

Henry Gillespie, son to the deceast Edward .Gillespie Merchant in Edin- 
burgh, and Rachel Watson his spouse, against Patrick GilIespie and his 
Spouse, and Mark and James Carses. 

The deceast Edward Gillespie, merchant in Edinburgh having, after dispon- 
ing some tenements there to Mark, James, and Janet Carses his grand-children, 
disponed 'the'same to Henry Gillespie, his eldest son and apparent heir, who 
obtained .himself infeft, and thereafter granted a new corroborative disposition 
to his .said grand-children, who were thereupon infeft, in regard, the first dispo- 
sition in their favours wanted a procuratory of resignation and precept of sasine ; . 
a competition for mails and duties arose betwixt Henry Gillespie and Patrick. 
Gillespie, who married the said Janet, and her two brethren. 

Henry craved preference upon this greuod, That although the disposition ini 
favours of the Carses be anterior to his, his infeftment was prior to theirs. 

Answered for Patrick Gillespie and- the Carses ; 1. Edward Gillespie being - 
first denuded by a disposition in their favours, he could not afterwards, in preju- 
dice thereof, grant another right to his apparent heir j which second disposi- 


Digitized by 


Google 



Sect. 2. 


PASSIVE TITLE. 


9797 


tion is reducible a9 merely gratuitous, without any onerous cause, and cannot No 126* 
hinder their posterior infeftment on the corroborative disposition to be drawn 
back to the date of the first; 2. Henry, as_succe$sor titulo lucrativo post con- 
traction debitum to Edward by his foresaid disposition and infeftment, is obliged 
to warrant their prior disposition, and therefore cannot impugn it. 

Replied for Henry ; That in all competitions of real rights, the first infeft- 
ment is still preferred ; and the date of the posterior sasine cannot be brought 
back to the date of the first disposition, which contained no precept of sasine or 
warrant for infeftment : Nor was Henry’s disposition gratuitous, since Edward 
could have been compelled to grant the same in implement of his contract of 
marriage with Henry’s mother, whereby the whole conquest was provided to 
the heirs of that marriage, and consequently to him': 2. He could not be liable 
to warrant his father’s disposition as successor titulo lucrativo, in so far as the 
posterior disposition to him had such an antecedent onerous cause as his mother’s 
contract of marriage. 

Duplied ; However onerous a contract of marriage may be in favours of the 
wife, it is always gratuitous as to provisions in favours of heirs and bairns* and 
can never be opposed even to posterior creditors. Nor can it exeem an appa- 
rent heir from the passive title of lucrative successor ; November 29. 1678, 

Higgins contra Maxwell ; No 125. p. 9795.; February 22. i68i,More contra 
Fergusson; No 1x6. p. 9781. Dirleton in his questions, title successor titulo lu- 
crative , is also of this opinion. 2. Though the disposition to the Carses were 
gratuitous, yet they are in pari casu with Henry, his disposition being also 
gratuitous : And in a competition betwixt two gratuitous assignees, the last 
assignation, though first intimated, is reducible upon the implied warrandice of 
the first, against future facts and deeds of the. same nature ; July 15. 1675, 

Alexander contra Lundy ; No 64.-P. 940. 

The Lords found the disposition made by Edward Gillespie to Henry,, in his 
contract of marriage, was not onerous as to his interest therein, and could not 
prejudge the anterior disposition granted by the same Edward in favours of 
his grand-children the Carses ; though Henry’s right was first perfected by in- 
feftment ; in regard, he as heir or lucrative successor, could not quarrel or im- 
pugn his father’s deed in their favours, but was liable to warrant the same ; re- 
serving to Henry’s wife and children after his decease, to debate their interests 
in the said contract as onerous quoad them. 

Fol. Die. v. 2.- p. 36. Forbes, p. 43. 

*** Fountainhall reports this case : : 

Edward Gillespie merchant, having two children, Henry, and Marion who 
was married to Captain Carse brother to Cockpfcn, and had by him Mark, . 

James, and Janet Carses; and Janet being married to Patrick Gillespie ; Edward, 
the grandfather, dispones to the said three Carses, his grand-children, in 1686,. 
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No 126. 


some houses in Edinburgh; and thereafter he makes a right of the same houses 
to his son Harry, who is thereupon infeft in 1699 ; but the said Edward being 
induced to adhere to his first deed, which wanted a procuratory or precept of 
sasine, he renews the same, and grants a disposition in corroboration in 1702, 
whereupon the Carses, his grandchildren, are infeft ; whereon they and Harry 
Gillespie their uncle, falling to compete • for the mails and duties, it was con- 
tended for Harry, That though his disposition was posterior to theirs, yet it was 
first completed by infeftment, three or four years before theirs ; and so, as hav- 
ing the first consummate real right, he was clearly preferable, by the 13th act. 
Pari. 1693. Answered, That Edward being denuded of the fee in favour of the 
Carses, his grandchildren, he could do no voluntary posterior gratuitous deed 
in prejudice thereof, especially to his apparent heir, without an onerous cause, 
and who as heir becomes liable to warrant the first disposition, being successor 
titulo lucrativo post contr actum debitum. Replied , Heritable rights of lands are 
not validly transmitted by dispositions, till infeftment be taken thereon; and 
though the Carses had a naked personal right before him, yet he had the first 
infeftment, which must by all the rules of law give him preference ; and the 
pretence that his right is gratuitous is false, because it depends upon Janet Nis- 
bet his mother’s contract of marriage with the said Edward, where the whole 
conquest stante matrimonio is provided to the heir of the said marriage, which he 
is ; and his father could by no voluntary deed derogate from that clause of con- 
quest, which makes the said Harry’s right onerous, and to depend on that ante- 
cedent cause ; whereas their right ' is- uncontrovertedly gratuitous. Duplied , 
That Harry’s right is still gratuitous ; for the conception of the clause of con- 
quest is not to the heir of the marriage, but expressly provided to the .bairns to 
be procreate of that marriage, whereof the Carses’ mother was one ; and so she 
and her children jure reprcesentationis had as good right to the heritable con- 
quest (though not so of moveables) as he had, and were in pari casu quoad that ; 
and even in such provisions, the Lords have found the parent had the power 
to arbitrate dispose and distribute the conquest among hisjchildren, as they de- 
served. Thus the Lords decided lately, in Thomas Wylie’s children’s pursuit 
against their father, (See Appendix) ; and such obligeraents do not exeem, 
the apparent heir from implementing his father’s deeds, nor purge the passive 
title of successor titulo lucrativo, 8th July 1625, Gray * ; so that esto the disposi- 
tion to the Carses be lucrative, so is yours ; you Harry having got a consider- 
able patrimony beside this; and wherever a competition occurs betwixt two gra- 
tuitous assignees, the last assignation, though first complete, is always reducible 
upon the implied warrandice of the first, against all future facts and deeds, as 
was found 15th July 1675, Alexander, No 64. p. 940.; and much more where 
the second right is to the apparent heir, who is liable in his predecessor’s oblige- 
ment for warrandice contained in the first deed, though incomplete ; and 
.though provisions in contracts matrimonial conceived in favour of wives may be 


* Cray against Burgh, Durie p. 176, in die Appendix to this Title. 
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onerous, yet destinations to heirs or bairns are not so, and do not hinder but No 1 26, 

a disposition to an eldest son makes him successor titulo lucrativo. Vid. 29th 
November 1678, Higgcns, No 125. p. 9795. ; and 22d February 1681, More, 

No 1 16. p. 9781. ; and Dirleton, voce Successor titulo lucrativo. The Lords 
found though Harry had the first complete right, yet seeing he was thereby 
heir and successor, he became liable to warrant his father’s deed, in favour of 
the Carses, and so could not quarrel nor impugn the same ; and therefore re- 
duced his right, and preferred the first disposition made by Edward to the . 

Carses, his grandchildren, before Harry’s subsequent right, though first per- 
fected by infeftment. 

Fountainhall, v. 2. p. 292. 


SECT. TTT 

The Debt must be anterior to the Disposition. — What understood to 

be an Anterior Debt; 

* 

1634. 'January 14. Ogilvie against Ld Mensir. 

Sir George Ogilvie of Camossie, as executor dative ad omissa confirmed to 
his father, sought a decreet of violent profits obtained by his father against 
umquhile Alexander Fraser of Mensir, to be transferred in himself active as exe- 
cutor foresaid, and passive in Alexander Fraser, son to the said umquhile Alex- 
ander, to whom he was successor titulo lucrativo in the said lands of Mensir. 

„ Alleged, No transferring against the defender as successor, 8tc. because offered 
to be proven, that if any way he succeeded to the said lands of Mensir, it was 
by virtue of his contract of marriage, whereby his father was bound to infeft 
him in the same ; which contract was long before the decreet of violence, and 
so lie eannot be convened as successor titulo lucrativo- post contr actum debitum , 
seeing the decreet of violence is the only ground whereupon he is pursued. Re- 
plied, That ought to be repelled, except he would allege that the contract was 
before the decreet of removing and warning, whereupon the decreet of violence 
followed, and to which warning and decreet of removing following on it, the 
said decreet of violence ought to be drawn back; for the defender was consti- 
tuted debtor by the said decreet of removing. Duplied, The decreet of vio- 
lence is the only ground that makes the defender debtor to the pursuer, because^ 


No 127. 

A decree of 
violent profits 
against a fa- 
ther, after the 
disposition by 
him to his el- 
dest son, was 
drawn back to 
a decree of 
removing, 
which was 
before the dis* 
position, in 
order to be 
tbfc founda- 
tion of a pas- 
sive title ; be- 
cause the de- 
cree of violent 
profits was a 
consequence 
of the other#. 



Digitized by 


Google 



.No 1 27. 


No 128, 


No 129. 

A son as lu- 
crative sue- „ 
cessor post 
contrmctum dr 
iitum, was 
found obliged 
to enter heir 
to his father 
the wadset- 
ter, in order 
to resign in 
favour of the 
xeverser, be- 
cause there 
was an obli- 
gation in the 
wadset to re- 
sign upon 
payment, 
which was 
before the 


9 8oo PASSIVE TITLE. Uiv. 11. 

it liquidates the decreet of removing. The Lords would not sustain the al- 
legeance as it was proponed, except he would say as in the reply. 

Fol. Die. v. 2. p. 37. Speitiswood, (Successors and Succession),/'. 3 * 5 - 

*** Auchinleck reports this case : 

The Laird of Carnossie pursued Alexander Fraser, as successor to umquhile 
Alexander ‘Fraser of Mensif his father titulo lucrative, for making payment to 
him of the violent profits contained in a decreet obtained by Carnossie s father 
against the defender’s father. It was excepted by Alexander Fraser, that he 
cannot be convened as successor to his father in the land of Mensir, because he 
, was in feft by his father therein upon his contract of marriage, which contract 
was made before any decreet of violent profits was obtained. To which it was 
replied. That the exception ought to be repelled, except it were allege /^ that 
the contract of marriage was before the decreet of removing, whereupon the 
decreet of violence followed ; for by the decreet of removing, his father - was 
constituted debtor, and the decreet of violence was only a liquidation of the 
— j- j *• -f r-nirkulnar. Which replv the Lords 

found relevant. 

Auchinleck, MS.p. 4. 


1637. February 2 3. Lighton against L. Kinaber. 

If a disposition be before the existence of the debt though infeftment be af- 
ter, there is no room for the passive title. 

See this case, No 106. p. 977 2. 


1668. January 14. 

Earl of Kxnghorn against The Laird of Udney. 

The Earl of Kinghorn did wadset to the deceast Laird of Udney the barony 
of Balhaves, and the sum due upon the wadset being paid to Udney, he did 
by his letter to the said Earl, promise a renunciation of the said' wadset to be ■ 
granted by him. The Earl of Kjnghorn as heir to his father, having pursued 
the now Laird of Udney as representing his father upon the passive titles, and 
especially upon that, as successor titulo lucrativo, in so far as he was infeft- in 
the lands condescended upon acquired by his father to himself in liferent, and 
to the defender, in fee, with power to the father or his assignee to redeem the 
same upon payment of "three pounds, and to set, wadset, and dispone without 
his consent ; it was alleged, the sons right was prior to the said letter, and that 
the father did not make use of the said power. It was replied, That the wad- 
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set was prior to the defender’s right yet, this right being qualified (as said is) 
the father might have contracted debts, and granted obligements after the said 
right, and the defender would be liable to the same, seeing the lands and the 
father’s interest in the same being upon the matter a fee and power to redeem 
and dispone, might have been comprised for his debt contracted after the said 
right. 

' There being two questions in the case, viz. Whether the defender be liable 
as successor titulo lucrativo, if it should be found that the wadset was anterior 
to the son’s right? idly, If the obligement shall be found to be after the de- 
fender’s right, whether he would be notwithstanding successor titulo lucrativo, 
in respect of the quality and condition foresaid of the said right ; 

. The Lords repelled the allegeance, and found the defender would be liable 
as successor, the pursuer proving that the wadset was anterior : As to the se- 
cond question, The Lords thought it not necessary to decide, being of very 
great consequence, and deserving hearing in prasentia, seeing it was notour that 
the wadset was before the defender’s right ; yet we inclined for the most part 
tp think, that when such rights are granted or purchased by parents to their 
apparent heirs, they should be liable to all the debts due and contracted there- 
after, at least secundum vires et in quantum lucrantur. And beside the. above- 
mentioned reasons, these may be urged, 1 mo, The father having by such a re- 
servation, not qnly a reversion, but in effect a right of property, in so far as he 
has power to dispone and wadset as if he were fiar, if he should discharge the 
said reservation, his discharge would infer against his son the passive title of 
successor titulo lucrativo, having] gotten thereby an absolute and irredeemable 
right which he had not before ; and therefore, he not using the power compe- 
tent to him by the said reservation, being equivalent as if he had discharged 
the same, ought to operate the same effect. 2 do, Such a right is in effect prts- 
ceptio bareditatis cum effectu only the time of the father’s decease, seeing before 
that time it is in his power to evacuate the same ; and therefore the time of the 
father’s decease is to be considered so as the son cannot be said to have right 
or to succeed effectually before that time, and so ought likewise to be liable to 
tbe4ebts contracted a^ny time before his father’s decease. • 

• Fol. Die. v. 2. p. 37.’ Dirleton, No 130/p. 53. 

( 

' Stair reports this case ; 


No 129. 
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1668. January 15. The Earl of KLinghorn pursues the Laird of Udney, as ; 
representing his father, to denude. himself of a wadset right, granted by the late 
Earl to the defender’s father, conform to the defunct’s missive letter, acknow- 
ledging the receipt of the sums of the wadset, and obliging himself, all written 
with his own hand; and craved that the defender might enter and infeft him- 
self in the wadset, and resign in favours of the pursuer, that the lands might be 
purged thereof ; and insisted against the defender, 1 mo, as lawfully charged to 
Vol.' XXIII. ‘ 54 N 
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No 1 29. enter heir, who offered to renounce to be heir. The pursuer answered, He would 

not suffer him to renounce, because he offered him to prove that he was lucra- 
tive successor by the disposition of the lands of Udney, whereunto there is an 
express reservation in favours of his father, to dispone, wadset, aBd grant tacks, 
and therefore any deed done by his father, behoved to affect him, at least the 
fee of the estate ; so that, albeit this letter be posterior to the disposition of 
the estate it must burden the same, and the defender quoad valorem, ado, The 
letter produced, acknowledges a wadset, and payment made, and it is offered ta 
be proven, that the letter was anterior to the disposition of Udney ; so that by 
the receipt of the wadset sums, the defunct was {by the nature, and tenor of 
the rights of wadset) obliged to resign in favour of the pursuer, and therefore 
the defender succeeding to him by this disposition, after that obligement to de- 
nude himself upon payment, is obliged, as successor tkulo lucrativo post contract 
turn debitum, to denude himself ; and that the wadset was prior to the disposition 
of Udney, was offered to be proven. The defender answered. That the provi- 
sions in bis infeftment could never affect him nor the estate, because there was 
nothing in the provision, that the estate should be liable to the debts contract- 
. ed by the defunct thereafter, but only that he might dispone, or wadset, or re- 
deem for an angel ; and it cannot be 'subsumed, that the letter produced doth 
import any of these, but at most a personal obligement. ado, Albeit it were 
. notour, that there had been such a wadset before the defender’s disposition of 

his proper estate, yet it behoved to be also instructed, that it was paid before 
that disposition ; but his father’s missive after his disposition, could never in- 
struct that it was paid, or paid before, and yet the defender offered to re- 
nounce all right he had to the wadset lands, or to suffer a certification and im- 
probation to pass against the same, seeing they are not extant or produced; or 
to consent that the Lords would declare upon the letter, that the wadset there- 
by was redeemed and extinct ; which last the pursuer would have accepted, 
providing the defender would give a bond of Warrandice for his father’s deed 
and his own, which the defender refused. 

The Lords proceeded to determine the point injure; and as to that' point 
. anent the provision in the defender’s infeftment, some were of opinion, that any 
debt contracted by the father would affect the estate, others thought not, there 
being no provision to contract debt, but to wadset or dispone, which was not 
done ; and all agreed, that the case being new, and now very frequent, required 
a more accurate debate ; but the Lords found that the defender’s father, hav- 
ing by his letter acknowledged the wadset, and the payment thereof, to Which 
wadset the defender had no right, that any grant of redemption by the father 
(after his disposition to his son) was probative against the son, and that the 
letter being proven holograph, did instruct the wadset to be paid ; and there- 
fore found it relevant to the pursuer, to prove that the wadset was before the 
defender’s disposition, and that it did import a conditional obligement, that the 
father should resign upon payment, ahd that the son’s disposition being after 
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the wad#et, he was lucrative successor, after that obligation contracted by the No 1 29. 

wadset. 

Stair, v. i.p. 506. 


1674! June 7. . against Hepburn. 

No 130. 

The apothecary Patrick Hepburn’s son, being pursued as successor titulo lu- 
crativo, for a debt of his father’s, upon that ground, that though the right of 
lands granted to him by his father was before the debt, yet it was revocable, 
and under reversion to the father, upon a rose noble, when he contracted the 
debt libelled ; 

The Lord9 assoilzied from the passive title fbresaid, bat reserved reduction. . 

It appears that the- case was not without difficulty ; and that albeit future cre- 
ditors in some cases may reduce anterior rights ex capita fraudis , yef this is dif- 
ficult and unusual ; and therefore it had been fit to determine that point, viz. 

Whether an apparent heir, getting a right revocable, and of the nature fore- 
said, should be liable at the least tn quantum , seeing if the father had discharged 
the reversion, he would have been successor, in respect of the discharge after 
the debt; and the son was a child, and the father reserved and retained pos- 
session-, and upon the matter, the father’s not redeeming was a discharge of the 
reversion. * 

Act — . Alt Hog. 

Fol. Die. v. 2. p. 37. Dirleton , No 1 84. p. 74. 


4672. July 23. Ferguson against Lindsay. 

Thomas Ferguson pursues William Lindsay, as representing his father, for 
payment of his father’s bond of 1600 merks, and insists against him as successor 
lucrative post contraction debitunc, by an infeftment in lands upon his father’s 
-disposition.; which infeftment is posterior to this debt, and therefore he is suc- 
-cessor after this debt, *and ex causa lucrativa. The defender 'answered, non re- 
levat, unless the debt had been anterior to the disposition ; for that passive title 
is always understood of a successor ex causa lucrativa, qua causa est post, contrac- 
tion debitum ; for the infeftment is but in implement of the disposition et ne- 
cessitatis, though the disposition be voluntatis. The .pursuer replied. That his 
-debt is both anterior to the infeftment, and the disposition upon which it pro- 
ceeds. The defender duplied, That the disposition is not the cause of the in- 
feftment, but a contract of marriage, disponing the same lands ; and though 
this disposition doth not relate to the contract, yet it is presumed to be in imple- 
ment thereof, and the father might have been compelled upon the contract to 
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extend the disposition, with procuratories and precepts to complete the infeft- 
ments. 

The Lords found the defence relevant, that the same lands were disponed 
by contract of marriage, before contracting the pursuer’s debt, though this dis- 
position and infeftment thereon was posterior to the debt, 

Fol. Die. v . 2. p. 37. Stair, v. 2. p. 639. 



1714/ July 22. 

John Douglas, Taylor in Edinburgh, 


against William Cochran of Ochiltree, 


In a process at the instance of John Douglas, as having right from William 
Douglas his father, against William Cochran of Ochiltree, as lucrative success 
sor to the deceased Sir John Cochran his father, for payment of L. 1315 Scots 
due by Sir John to the said William Douglas by an unsubscribed taylor-at- 
compt about the year 1679, and contained in a decreet obtained against him, 
for not compearing to depone in July 1713 upon the said accompt, that it was 

Answered, for the defender; Seeing the passive title of lucrative successor 
makes the heir liable only for such debts as were contracted before the date of 
the disposition in hisfavour, he cannot be liable to pay the debt pursued for* 
because, 1 mo. The disposition, though posterior to the said accompt, is prior 
to the constitution of the debt by the said decreet against Sir John, which only 
made hinr debtor, and cannot operate retro to make the father as debtor before, 
for by the decreet he is not held as confessed upon the time of furnishing the 
articles of the accompt, but only that he was really owing the same ; and the 
obligement arising a re judicata jurfita, or from the parties being held as con- 
fessed, is considered as a transaction or original obligation or contract betwixt 
the parties; so that it cannot be drawn back, 1 . 26. D. De jurejur; 2 do, Esto 
the decreet were probative of the time of furnishing, it cannot be probative 
against the defender, to whom Sir John was ‘denuded by an anterior disposi- 
- ti0rl) a nd as to whom it was res inter alios: For though he had granted bond 
to any creditor, declaring it to be for a debt due to him before the disposition 
to the defender, that would not have been respected as lawful probation to sub- 
ject him to the debt; else it were easy for a father, having disponed his estate 
in his son’s contract of marriage, to make the disposition elusory at his pleasure, 
by granting bonds under his hand, declaring himself to have been debtor some 
time before the right granted to his son : And a decreet, holding Sir John as 
confessed, upon a presumption of law, cannot have greater effect against the 
defender, than if his father had owned it under his band. 

Replied for the pursuer ; 1 mo, As the furnishing was before the disposition to 
the defender, so the obligation to pay was also before, arising from the time of 
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completing the contract,' which must be distinguished by suing implement No 132. 
thereof by process. It is true, were the competition with a lawful creditor be- 
• fore obtaining of the decreet, something might be said; but, when the debate 
is with a lucrative successor, who is considered as eadem persona with his pre- 
decessor, tmpus contractus is only regarded. And if Sir John had been liable 
only in a conditional obligation, during the pendency whereof he had disponed 
his estate to his son, it will not be disputed but that existente conditioae the son 
would be liable'; since, in that event, retro pura censetur obligation How much 
rather is he liable in the present case, where the obligation was simple from- 
_ the time of the furnishing. 

The Loros found the defender liable for the debt pursued for. 

Fel. Die. v. 2 . p. 38. Forbes , MS. p. 95.' 


SECT, iv: 


How the Passive Tijtle of Lucrative Succession is purged. What 
* sort of Creditors have the Benefit of this Passive Title. 


1633. January 15. Mr Alexander Kinneir against L. Eastnisbet. • 


- - . . 1 No j 2 a 

In an actibn for registration of a 'bond granted to Mr Alexander Kinneir, by j t waj JU ,_ 
the defender’s father, the defender being’ convened as lawfully charged to en- ,ai " ed a * * 1 

r, 1 . , defence in a 

ter heir, for eliding whereof- he renounced; and being convened as successor pursuit upon 
to his father post contractum debitum, for verifying whereof two infeftments be- JJ* t “ e p t “a t 7he 
ing produced, viz. the father’s right, and the- infeftment given to the defender 
by his father’s disposition ; and the defender excepting, that this disposition der’s favour' 
could not make him liable as successor to pay the debt of his father, because 
that right made to him is reduced ; and the pursuer replying T That that reduc- ‘he reduction 
tion is for non-production only, the defender being absent, whereby he may unc* * * 
reduce when he pleases that decreet reductive, and therefore he ought either 


to pay the debt libelled, or else to renounce all right which he can pretend to 
the lands by virtue of that right, that the pursuer may otherwise thereupon 
either seek adjudication or comprising of these lands contained in his rights 
' alleged reduced ; the Lords found that the defender’s infeftment produced, be- - 
ihg standing reduced, (albeit for non.production) could not prove him succes- 
sor ; neither found they it necessary to compel ,the defender to renounce all 
right as the pursuer desired, for the right standing reduced made to the defen- 
der, then the rest subsisted in the person of the granter thereof who was the - 
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direct 'debtor, whereby the creditor might comprise the same from him, and 
' ■whenever the defender should obtain the decreet reductive takeq. away, then 
the pursuer had this action safe against the defender, as successor unprejudged!, 
which then he might prosecute as he pleased ; and, in the mean time, be might 
serve inhibition against the defender, that he might do no deed to the pursuers 
prejudice. 

Act. Craig. . Alt. Stuart. Clerk, Gibson. 

Fol . Die. «. 2. p. 3&. DuriCy p. 665. 


1636. January 27. Straiton against Chirnside. 

It was found relevant to infer this passive title, that the heir’s right was re- 
duced in foro contentioso by one of the father’s creditors. And it being replied. 
That the heir got a sum of money for ratifying the decreet of reduction ; this 
was not respected, because it was taking a sum not to be successor. But the 
Lords found, That if the pursuer could qualify any prejudice by this ratifica- 
tion, it might be considered how far such prejudice would be sufficient to bind 
this passive title upon the heir. 

Fol. Die. v. 2. p. 38. Durie. 

*#* This case is No 17. p. 5395. voce HeAship Moveables. 


1705. November 21. Gillespie against Carses. 

A party who had only one son, and grandchildren by a deceased daughter, 
disponed his estate, first to the grandchildren, and thereafter to his son, who 
obtained himself first infeft. In a competition, the Lords found, That though 
the son had the first complete right, yet seeing he became thereby lucrative 
successor, he was bound to warrant his father’s deed in favour of the grand- 
children, and could not quarrel the same; upon which ground the grandchil- 
dren were preferred. 

Fol. Die. v. 2. p. 38. Fountainball. Forbes. 

*** This case is No 126. p. 9796. 
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Apparent Heir three years in possession 


J707. July 1. 

Waiter Sympson, Servant to Robert Boyd, Writer in Edinburgh, against 
Jean Hamilton, Daughter to Claud Hamilton of Garrin. 

In the competition betwixt theisaid Walter Sympson and Jean Hamilton, the 
Lords found that ft n ad judication against an apparent heir for his own debt, • 
who had bfcel* three years in possession but never infeft, is not sufficient to pre- 
fer the adjudger in a competition for mails and duties with one deriving right ' 
by dispositions from persons infeft as heirs-portioners to the remoter predecessor 
last infeft j without prejudice to the said adjudger to pursue these heirs passing 
by their immediate predecessor to make them personally liable for his debt, as - 
accords in the terms of the.act, 24th Sess. 5. Pari. William and Mary. (1695.) 

Fol, Die. v. 2. p. 40. Forbes, p, 175, - 


1724. January it. Agnes Muirhead against David Muirhead. 

The investitures of the estate of Drumpark, standing in favours of heirs- 
male, John Muirhead apparent heir of that estate, anno 1697, in his contract 
of marriage with Agnes Welsh, proceeding upon the narrative, that he was 
not infeft, ‘ obliged himself to provide the lands, in case of no male children 

* of the marriage, in favours of the female children, and to grant all writs and. 

* securities requisite thereanent.’ John died uninfeft, 'leaving a daughter, Ag- 
nes, only child of the marriage ; whereupon David Muirhead, heir- male of the 
investiture, passing by John, was served heir to the last infeft, and expede a ; 
charter and infeftment ; against whom Agnes insisted in a declarator of her •' 


No 137. 

One passing 
by an appa- 
rent heir three 
years in pos- 
session, is 
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marriage. 


right by the said contract of marriage, upon the 24th act, Pari. 1695/. her fa* - 
ther, apparent heir, having been more than three years in possession. -• 

It was pleaded for the defender, That the act of Parliament respects only 
onerous debts and deeds ; to secure which only, was the act introduced ; and 
as gratuitous alienations are not favourable, in dubio they will never be under- 
stood to be comprehended. 

It was answered, That provisions and conveyances in contracts of marriage, \ 
are both favourable and onerous ; so far from gratuitous, that they tie up the 
husband from making gratuitous deeds in their prejudice ; and the words of the 
act being general, viz. debts and deeds, since it is even a question, -whether • 
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No 137, gratuitous debts and deeds should not be comprehended, there can be no doubt 
about rational deeds in contracts of marriage. 

“ The Lords, in regard that John, though not infeft, was three years in the 
possession of the estate, found the obligement in the contract of marriage bind- 
ing on the heir-male.” 

Fol. Die. v. 2. p. 40. Rem. Dec. v. 1. No 44. p. 88. 

n 

Edgar reports this case : 

1724. February 11. David Muirhead of Drumpark, grandfather to these 
parties, disponed his lands, in a contract of marriage anno 1671, in favours of 
bis eldest son Robert, his heirs- male, of line, tailzie, and provision. 

Robert was infeft upon this right, and John his son succeeded him, but was 
never served heir to his father, nor infeft. He, in the year 1697, id his mar- 
riage-contract with Agnes Welsh, obliged himself to provide the lands of 
Drumpark to the female children of the marriage, in case there should be m 

males. , 

Agnes Muirhead, the only child of John, raised a declarator of her right by 
virtue of the said contract of marriage, against David Muirhead ^grandson to 
• old David by his younger son James) heir-male ot the investiture, who passed by 
John, who had been upwards of three ^ears in possession of the .estate, and ser- 
ved himself heir to Robert who was last infeft. Her declarator was founded up- 
on the 24th act, Pari. 1695, whereby it is provided, That if any man, since 
the act 1661, served or shall hereafter serve himself not to his immediate pre- 
decessor, but to one remoter, he shall be liable for the debts and deeds of the 
person interjected, to whom he was apparent heir, and who was in possession 
pf the lands and estate, to which he was served, for the space of three years. 

It was pleaded in defence for David, That the law had no where said, that 
- an apparent heir not infeft, though three years in possession, might alter the 
settlements made by his ancestors, and convey the lands, in the same manner 
' as he might have done had he been infeft ; for that would have contradicted an 
pndeniable principle, that one can transfer no more right than he .has; and 
that an apparent heir, in the naked right of his apparency, cannot by his deed 
, transmit an estateto which he has no right. 2 do. That the act of Parliament 
was intended only for a security of onerous debts and deeds, such as the con- 
tracter^could have bfeen compelled in his lifetime to have paid or implemented, 
but could never be extended to provisions in a contract of marriage, which 
‘ yrere not to take effect* till after his decease; and that the Legislature could 

v not intend that total alienations of estates should be made in such a manner. 

Jt was answered , That the word deeds being expressed in the act of Parlia- 
ment as well as debts, they must be taken cum rffectu, and that none of them 
were to be looked upon as useless; and whether the word deeds might be ex- 
pended to such as were gratuitous, the pursuer did not need to dispute, because 
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jaer case was a provision in a contract of marriage, which was both rational and 
onerous ; and the pursuer did not plead, that the defunct, as apparent heir 
three years in possession, could make a valid conveyance or settlement of 
the estate, but only contended, that the obligement by him in his contract of 
marriage, providing the lands to the heirs-female of the marriage, was effec- 
tual, by the act 1695, to compel the defender, as heir in the investiture, to de- 
nude in favours of the pursuer. 

. The Lords found, That by the contract of marriage in anno 1697 , the des- 
tination was altered in favours of heirs whatsoever ; and in regard that John, 
though* not infeft, was three years in possession of the estate, found the oblige- 
ment in the contract of marriage binding on the heirs-male. See No 66 . p. 
8955, voce Minor. 

Reporter, Lord Kimmtrgbam Act. Ja. Fergus son, tea. Alt. Ja. Graham, tea. 

Clerk, Gibson. 

' Edgar > p. 28. 


1726. January 26. Marquis of Clydesdale against Earl of Dundonald. 

. One passing by an apparent heir three years" in possession, and serving to a 
remoter predecessor, is not bound to fulfil the gratuitous debts and deeds of the 
apparent heir, and has relief of what debts he pays of the apparent heir’ 
against the apparent. heir’s representatives in any separate estate. 

Fol. Die. v. 2 . p. 40. Rem. Dec. 

* # * This case is No 3. p. 1274.; voce Base Infeftment. 

I 

A similar decision was pronounced February 1727, Mitchell against Wilson. 
See Appendix. 


1729. January . Lord Halrert^jn against Drummond. 

An apparent heir .three years in possession of an infeftment of annualrent, 
having uplifted the same, and granted discharge and assignation, it was found 
that another apparent heir, passing him by, and serving in the annualrent to a 
remoter predecessor, could not quarrel the said discharge and assignation. See 
Appendix. 

Fol. Die. v. 2. p. 39. 


1733. December 19. Johnston against Stem.. 

The defunct’s estate, in which he died infeft, being a wadset holding base of 
the reverser, in which there was a back-tack continuing the reveraer in pos. 
Vol. XXUI. 54 O 


Digitized by 


Google 


No 137. 


No 138, 


No 139; 


No 140, 



PASSIVE TITLE. v 


Div. III. 


No 140, 


No 141. 

A son posses- 
sed an est2te 
without mak- 
ing up any 
title thereto, 
in which his 
grandfather 
had died in- 
fcft. He was 
found not 
liable, on the 
act 1695, to 
the creditors 
of his fa- 
ther, who had 
died in a state 
of apparency, 
"after being 
more than 
three years.in 
possession. 


I 


981a 

session, and obliging him to pay the neat anhualrents of the wadset sum in ' 
name of tack-duty, and the apparent heir of the wadsetter uplifting these 
tack-duties for three years, this was found a possession in terms of the statute* 
so as to subject the next apparent heir who passed him by, to his onerous debts 
and deeds. • 

The possession of a relict by a liferent right granted by her husband, the de- 
funct proprietor, found not to be the apparent heir’s possesion in the sense of 
the act 1695, so as to involve the apparent heir, passing him by, fn a passive 
title. See Appendix. 

Fol. Die. v. 1. p. 40, 


1736. January 8 ! . Janet Sinclair against John Sinclair of R attar. 

By contract of marriage betwixt the deceased John Sinclair of Rattar and 
the said Janet, he provided her, in case she survived him, to the liferent of cer- 
tain lands, which he continued to possess many years, but died without making 
up any titles thereto. 

Whereupon she brought, a process against the said John Sinclair herson, in 
■order to make the provisions in her contract effectual ; and insisted particular- 
ly on the passive title introduced by the act 1695, her husband having been 
more than three years in possession. v 

Pleaded for the defender; The above act can give the pursuer no aid; see- 
ing it provides only for the creditors of the interjected apparent heir, where the 
next heir succeeds to the remoter predecessor, either by serving heir to him, os 
by adjudication on his oWn bond; but the defender is not in either of these 
cases, in so far as he has not served heir to the remoter predecessor ; neither 
does he possess the estate upon- an adjudication on his -own bond. And, the 
statute being correctory of our common law, cannot be extended from the cases 
specially mentioned to others that are omitted. 

Answered for the pursuer ;. Her action is well founded, both on the first aad 
second clauses of the act, whether they are considered separately or jointly. 
And, with respect to the first, which ordains, “ That, if any man shall serve 
himself' heir, or by adjudication on his own bond, succeed not to his imme- 
diate predecessor, but. to one remoter, as passing by his father to his grandfa- 
ther, or the; like, then,. and in that case, he- shall' be" liable for the debts and 
deeds of the person interjected, to whom he was apparent heir, and- who was-in 
possession of the lands and estate to which he is served for the space of three, 
years, and that in so far as may extend'to the value of the said lands and estate, 
and no farther.” Now, though this clause mentions only the next heir suc- 
ceeding to the remoter'predecessor by service or adjudication, these being the 
ordinary, methods of heirs making up titles to their predecessor’s estate; yet 
that does not exclude the case, where the next heir bruiks the estate by other 
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titles authorised by law, or without making up any wbatsomever; seeing the No 141. 
titles specially mentioned are only intended to exemplify, the statute, which 
must be understood in the most extensive sense, so as to comprehend all the. 
cases, where the next heir possesses the estate of which the interjected apparent ' 
heir was three years in possession, in order that he. may be liable to the debts 
and deeds of the interjected person to the value thereof; seeing what the law 
intended to prevent was the fraud committed against creditors upon the de- 
cease of their debtors, through the contrivance of apparent heirs ; atjd the 
specific fraud this act had in view to remedy, was, that heirs not only refused 
to represent the interjected apparent heir, but carried off the estate to the pre- 
judice of his creditors, by entering to the remoter predecessor; to remedy 
which it provides, That the heir, in such case, shall be liable to the deceased 
apparent heir’s debts who was three years in possession ; and which must take 
place, whether the next apparent heir renounces to be heir to the interjected 
person or not, or whether he passes by him expressly, by serving heir to. the 
remoter predecessor, or tacitly, by possessing as apparent heir to the remoter 
predecessor, seeing that must be constructed, in the eye of law, a passing by 
the interjected ; as it is obvious, that the next apparent heir, who refuses to 
pay the interjected person’s debts, must acknowledge that he possesses upon some 
title or other, and the only one that his possession can properly be ascribed to, 
is the right of the predecessor who stood last infeft, which is plainly a passing 
by the interjected person. 

In the next place, it observable in this clause, That the person interjected is 
not only called predecessor to the next heir, who, passing by him, serves heir ; 
to the remoter predecessor, but likewise such next heir is said to be apparent 
heir to the person interjected; wherefore the interjected person, who, after' 
possessing th'e estate three years, died in a state of apparency, is, by this law, 
deemed predecessor, and the next heir esteemed apparent heir to him in the ' 
estate so possessed, though he never make up<a title thereto, and that in order 
to subject him to the deeds of the interjected person ; consequently the defen- * 
der’s possessing his grandfather’s estate (who died in the fee thereof) as appa- 
rent heir to him, must, by the intendment of the statute, be esteemed as pos- 
sessing the estate of his father, the interjected person, in order to subject him 
to his debts. * 

And, though this action is well founded on the first clause, yet it receives 
additional strength from the second ; which statutes, “ That, if any apparent 
heir for hejreiafcer shall, without being lawfully served or entered hqir, either 
enter to possess his predecessor’s estate, or purchase the same, or rights affect- 
ing the same, otherwise than as the highest offerer at a public roup f without 
collusion, his foresaid possession or purchase shall be reputed a behaviour as heir, 
and subject him to all his predecessor’s debts and deeds, as if he were served ; 
and entered heir to him. • / - ■ 



54 O I' 



PASSIVE TITLE. 


Div. IIL 


$3iz 

No 141* Now, though the principal design of this clause seems to respect the credi- 
tors of the predecessor who was last infeft, yet it must likewise be understood 
to give a security to the creditors of the interjected apparent heir who was 
three years in possession ; as it expressly declares the apparent heir’s possessing, 
upon any other title whatever, other than as highest bidder at a public roup, 
to be equivalent to an actual service in the lands; consequently the defender’s 
possessing, his grandfather’s estate is, by this act, declared to be the same 
as if he were served heir to him 4 so that he must be in the same case with res- 
pect to his father’s creditors, as if the service were actually expede ; seeing it is 
absurd to suppose his possessing, without making up any title to his grandfather, 
should put him in a better situation than if he had purchased rights to the 
estate wherewith to clothe his possession. And, if the defender’s doctrine were 
to take place, it would follow, that, whenever the interjected person had con- 
tracted debts to the value of the estate, if his heirs refused to serve,- and ab- 
stained from possessing, the creditors would not only be defeated of their pay- 
ment, but the estate might become caduciary, and fall to the Crown; or, as 
abandoned and derelinquished, become a wilderness ; but no such consequences 
ought to follow from this act ; since it should receive execution in the following 
manner, viz. if the-next heir possess the estate of a remoter predecessor, he 
ought to be decerned to the value thereof in an action at the instance of the 
Creditors of the interjected person ; or, if he abstain from possessing altoge- 
ther, when it is only affec table by the creditors of the interjected predecessor, 
a decreet declaratory should pass, upon a proof of the deceased debtor’s being 
three years in possession, whereupon adjudication may follow, so as the estate 
might be subjected to their payment; and, even supposing the statute were 
defective, the Cdurt ought to lay down a rule in order to its being carried into 
execution. Thus the Lords introduced a method, when the heir of the debtor 
lay out unentered, whereby an adjudication cognitionis causa proceeded upon 1 
a renunciation, in obedience to a charge to enter heir. 

~ DupJied for the defender ; That an heir entered is deemed, by the law of 
every country, as cadem persona with the defunct; and, if one intromit with 
the defunct’s effects, he is likewise considered as heir, and liable to his debts, 
under different limitations, conform to the laws of each place ; but, that one 
should be liable to the debts, and deeds of another, to whom he is not. served 
heir, and of whose estate he cannot take a shilling, must be admitted to be 
contrary, to the common rules of law. It was unknown in Scotland till this 
statute'; and therefore, if the maxim, ‘ Quod. contra juris regulas est introduc- 
tum,’ hold, in any case, it must in the present, where one is subjected to the 
debts of a party to whom he is not heir served, and who -has left no estate to 
the party subjected to bis debts. If the law is viewed in this light, it is plain, 
that the defender cannot be liable to his father’s debts, upon the first clause ; 
seeing the passive title, introduced by it, can ohly take place in the two in- 
stances therein mentioned; the Legislature having left all other cases to be de« 
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termined by the rule* of common law, which, it is believed, the Lords will No 14U 
not judge themselves empowered to break in upon, further than has bee» done 
by the statute ; on the contrary, the general indefinite words of this act have 
always been restricted, as often as opportunities occurred, so that it might de- 
rogate as little as possible from the common law ; particularly, though the words 
of the statute are general, comprehending all debts and deeds of the apparent 
heir, whether gratuitous or onerous ; yet the Court has found, that it concerns 
only the onerous debts and deeds of the apparent h’eir ; therefore the pursuer 
argues unjustly, when she pleads, that the defender’s possession of his grand- 
father’s estate is a virtual passing by his father j seeing he could not take nor 
possess it as- his father’s, no more than if his father had died before his grand- - 

father. But, supposing that possessing of the grandfather’s estate was a passing by 
the father, still the law has not declared it to be a passive title, so as to subject 
him to the apparent heir's debts ; as it has limited the passive title, thereby in- 
troduced, to the two cases above mentioned, leaving the creditors, in every 
other instance, upon the same footing they were before the date of the act. 

And, with respect to the second clause, it relates to a quite different matter 
from what is provided for by the first ; as it concerns only the creditors of a de- 
funct, who was proprietor of an estate, and who were liable to be defrauded 
by the arts of his apparent heir, neglecting not only to serve heir to his prede- 
cessor, but likewise purchasing in adjudications, &c. in order to avoid payment 
of bis debts, whereby his predecessor's creditors were often obliged to dispute 
with him concerning the validity of his titles; to remedy which, the second 
clause is calculated. But there is not, in the whole clause, one word of the 
creditors of an apparent heir ; nor could it well be, as they were provided for 
by the first part of the act, as far as was judged necessary by the Legislature. 

Further, this second clause concerns only the creditors of a predecessor, whose 
estate might have been taken by his apparent heir’s serving to him ; which can- 
not apply to the estate of an apparent heir, which is none, in the construction 
of law, as it cannot be taken up by a -service. . 2 dly, The diligence supposed - * 
to be acquired is such as affected bis predecessor’s estate ; which cannot relate 
to the apparent heir, whose debts' cannot . affect the estate to which he never 
had made up any title. . 3 dly. This clause makes no mention of the predeces- 
sor’s possessing the estate ; therefore, should it be construed to extend to the 
creditors of an apparent heir, it would repeal the former clause ; as it- would . 
secure the creditors of an apparent heir, though he had never possessed the 
estate. 

As to the observation - made for the pursuer. That, by the second clause, , 

“ An apparent heir’s possessing his predecessor’s estate is declared equal to a . 
service ; and that, by the first, such service to his predecessor subjects him to 
the apparent heir’s debts;” — it is answered , That the argument is founded on - 
several mistakes ; for the second clause neither did, npr could say, That an 
apparent heir’s possessing or puichasing diligences against his predecessor’s 


Digitized by 


Google 



£>Sf 4 PASSIVE TITLE. Div. IH. 

' „ ** 

No 1 41.. estate jwas equal to a service, without overturning our feudal rights ; seeing pos- 
session alone can never establish a feudal right in lands. - It indeed sailh, That 
rthe apparent heir’s possession or purchase shall be reputed a behaviour as heir, 
and an universal passive title, to the same extent as if he had been actually 
.served ; but the service there is only mentioned in order to determine the ex- 
tent of the passive title ; and not at all with a view that the possession Qr pur- 
chase was to have all the other legal effects of a seryice ; consequently it can- 
not answer the first clauseT of the act, which requires an actual service. Fur- 
ther, this second clause makes the purchase or possession an universal passive 
•title only in favours of the creditors of the predecessor, whose estate might have 
-been taken by 2. service; but gives no benefit to the creditors of an apparent 
bek. 

In the next place, as to the argument, That “ the apparent heir, who was 
-three years in possession, is designed predecessor to the party, passing by and 
serving heir to the person who died in fee of the estate ; and therefore, in the 
second clause, he must be comprehended under the general designation of pre- 
•decessor — it is answered, That, in the first clause, the apparent heir is called , 
-predecessor, and is made a predecessor to the heir, entering under the limita- 
•tations therein mentioned ; and so far only is he made a predecessor to a per- 
son who can take none of his estate ; but it will not from thence follow, that, 
-in a posterior part of the act, which speaks of a predecessor in general, that 
this is also to be interpreted of a person to whom one neither has nor can succeed ; 
seeing a predecessor is a legal word, which, when indefinitely expressed, can 
only denote one to whom the apparent heir may actually succeed. 

Lastly, As to the suggestion, “ That, if the defender’s doctrine were to take 
place, the fee of an estate -might remain for ever in h<tr edit ate jacente of the 
" person last infeft, by the heir’s refusing to make up titles ; whereby, as he 
would have no right himself, so he would exclude the creditors of a former ap- 
parent heir ; wherefore the Court ought to find out a remedy, by allowing an 
adjudication to pass upon the apparent heir’s debt — it is answered , That, as 
the law neither has, nor intended to give a remedy in such a case, the Court 
. cannot introduce one, by obliging any person to enter heir to his predecessor, 
unless he think fit; which, in this case, might be attended with very bad con- 
’ sequences. E. g. Suppose that the debts of the person last infeft were equal 

to the value of the estate, and that the debts of the apparent heir were of the 
same extent, if, in such a case, the heir was obliged to enter, he would be liable 
to the apparent heir’s creditors in valorem of the estate, and to his predeces- 
sor’s creditors to the full extent of their debts, whereby it would be in their 
power to allow the creditors of the apparent heir to evict the Value of the estate, 
and leave the heir entering subject to pay it a second time to them out of his 
own estate ; therefore it was just and reasonable to allow the heir to choose 
whether hi would subject himself to the apparent heir’s debts or not, leaving 
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the estate to be affected by his predecessor’s creditors who had a legal interest 
therein. . 

The Loans found the heir not liable. 

And, upon a reclaiming bill and answers, the Lords adhered. After which, 
the pursuer gave in a new petition, upon a different medium , craving, That her 
son might be found liable from time to time in valorem of his intromission, chiefly 
founding on an argument drawn by analogy from' the decision, 3d November 
1682, Blyth, No 87. p. 9742. 2 do, Et separatim, she insisted, That, as the 

Lords had formerly modified an interim aliment to her ; therefore she again 
craved, That they would modify one super jure natures. The Lords modified - 
L. 50 Sterling. 

C. Home, No 6 . p. 19. • 


1 741. December 9. - Leith and his Factor against Lord Banff; • 

It had been found in the year 1736, in a question between the Lady Ratter 
and the apparent heir of that estate, (supra) than an apparent heir does not become' 
liable upon the act 1695 to the debt of the preceding apparent heir, who had 
been three years in possession, by his possessing his predecessor’s estate, but' 
only by serving to the remoter predecessor last infeft, or by making up titles 
by adjudication on his bond, which are the terms of the statute ; and beyond 
which, being a correctory law, and introducing » passive title contra communes 
juris regulai, it was not to be extended. 

. The like, case now occurring,, and the President declaring himself of a dif-i 
ferent opinion from that judgment, a hearing in presence was appointed, that 
the point might be fully settled; and upon the hearing, the Lords “ gave the 
like judgment as in the said former case.” 

Fol. Die. v. 4. p. 46. Kilhcrran, (Passive Title.) No 5. p. 369.. 

-*** • C. Home reports this case : 

John Lord Banff, after possessing his estate for several years, (at least more 
than three), died in a state of apparency, whereupon it devolved to Alexander 
his younger brother, who continued to possess the same, without making up 
any titles thereto. James Leith, a creditor of John’s, brought a process against 
Alexander the present Lord, alleging, that the defender had, under the title of 
his apparency, intromitted with the rents which fell due in his brother’s tim£, 
as well-as those since his death ; and therefore concluded, that he should be li- 
able -to the pursuer in payment. The defender renounced . to be heir to his 
brother ; whereupon this question occurred, Whether, 'notwithstanding the re- 
nuciation, he was liable for his brother’s debts, in consequence of the statute 
1695? • 


No 141. 


No T^2. 

Ad appa- 
rent heir, 
possessing the 
estate, but 
not making up 
titles, is not 
liable upon 
the act 1695 
to the debts 
of the pre- 
ceding appa- 
rent heir. 
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No 142. For the pursuer it was urged , That as the law has considered three years 
possession of the apparent heir to be sufficient to constitute the creditors in bona 
fide to contract with him, and consequently had in view, that creditors so con- 
tracting, should recover their payment out of the estate, to which that appa- 
rent heir might have completed his titles ; so the same statute considers it as 
fraudulent on the part of the apparent heir, who thus lay unentered, to the 
prejudice of his just and lawful creditor, which fraud was specially intended to 
he thereby remedied. Both the rubric and recital of the statute bear to be 
for correcting the frauds of apparent heirs ; consequently it ought to be con- 
structed in the most favourable way, so as to remedy the evil which it intend- 
ed to obviate : And if this is the principle that the law proceeds upon, it ought 
surely to be extended de casu in casum , so as to obtain what was obviously the 
intention of the legislature ; nor is 'it any objection, that the enacting words 
allenarly respect the case of an heir actually served, or, by his own bond, suc- 
ceeding to a remoter predecessor ; since the statute had not only in view to ob- 
viate the frauds of apparent heirs, but also to provide for the payment of the 
just and lawful creditors of the apparent heir. It was not the making up of 
titles in this or the other way that was designed to be remedied, hut the use 
that was made of the titles so established, to avoid payment of the debts of 
' the apparent heir ; as, to this hour, even since the act, these are the most pro- 
per, if not the only methods of connecting the titles to the person who died 
last infeft. And this should hold the more especially as there are no taxative 
words in the law, to limit the benefit intended, to the two cases specially men- 
tioned. Suppose the case, that the defender had obtained ftom the superior a 
precept of clare constat , and been thereon infeft as heir to his predecessor, who 
had died last vest and seized ; in propriety of language, this would not be an 
actual service, or succeeding by adjudication to the apparent heir’s own bond ; 
yet as, in the eye of law, it was doing the very same thing in another shape, it 
is impossible to think, that the legislature (could possibly mean, that such per- 
son should thereby get free from payment of his immediate predecessor’s debts. 
Were the act to be otherwise construed, this absurdity would follow, that the 
apparent heir’s possession, without making up any titles, which is a sort of vi- 
tious intromission, and infers a general passive title, would be more beneficial 
than a regular entry, though, in all other instances,- the irregular adition is 
attended with penal consequences, from which the heir regularly entering may 
be free. Besides, the pursuer’s plea is even founded in the words of the law, 
by which the person interjected is called the predecessor of the apparent heir, 
who passes him by, as well as the person last vest, to whom the apparent heir 
connects by service ; and by a posterior clause, the apparent heir possessing is' 
made universally liable to his predecessor’s debts ; that is, both to the debts of 
the interjected person, and of the predecessor last vest and seized ; conse- 
quently the defender is liable on the statute to pay the Lord’s debts, the Jast 
Lord Banff being, in the sense of the act, the defender’s predecessor. 
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jjtts'ipeved for Lord Banff, That by the common lav of Scotland, where the 
rule does not obtain, that mortuus sasit vivuw, the debts of an apparent heir 
dying unentered, died with himself ; they could not be made effectual against 
the estate, nor against the next apparent heir passing him by : The statute 
1695, introducing a remedy in this case, cannot, nor does not go upon any in- 
tentional fraud in the next apparent heir, who himself had never made up any 
titles to it ; and therefore cannot be supposed to intend any fraud in passing 
him by. It was intended solely to relieve creditors, lending their money to. a 
personal possession, either hot strictly enquiring, whether the borrower is in- 
feft, or hoping that he will soon take that step for his own benefit and theirs. 
It is a qorrectory law, introducing a passive title contra communes regular juris , 
Consequently cannot be extended de casu in casum : So far as it provides a re- 
medy, it is the part of Judges to apply it ; but where it stops short, they can- 
not go on to provide further remedy : This would, be a legislative power which 
Judges have not. It is likewise a mistake to suppose, that, in all cases where 
an apparent heir has been three years in possession, there must be a remedy in 
law to make his debts effectual. Let us suppose, that the next apparent heir* 
instead of passing him by, contracts debt to the value of the subject, and all 
lows the estate to be carried off by legal diligence for payment of those debts > 
In this case, there is no remedy provided for the interjected apparent heir’s 
debts. And several others may be figured, even where titles are directly made 
up to the estate by the apparent heir passing by, for which the law has provid- 
UO remedy. At first view, it may naturally be thought the intention of the 
Statute, to oblige an heir, in whatever manner he makes up titles to the estate, 
to pay the debts of the interjected apparent heir, who was three years in pos- 
session, so far as he is benefited by the succession. Even this fails in several 
instances : But surely the act never intended, that an heir continuing in appa. 
leney, without making up any titles, should be liable to the interjected heir’s 
debts, to the value of that estate, of which possibly he has not uplifted one 
full year’s rent. And it is a mistake to say, that the interjected person is con- 
sidered as predecessor to the apparent heir who passes him by, because, though 
the statute talks of a man’s succeeding to his immediate or remoter predecessor, 
it does not follow, that, when one succeeds to a remoter predecessor, the per- 
son interjected must also be understood to be a. predecessor. 2 do, Supposing 
the act were inaccurately worded, which is by no means the case, yet it would 
be an unsound method of interpretation, to carry this inaccuracy to the second 
clause, in which it is most obvious, that, by the word predecessor, is meant the 
person who died last vested and seised, and denied that he had touched any of 
the rents which fell due in his brother’s lifetime. 

Th? Lords found the present Lord Banff’s intromission with the rents fall- 
ing due, during the apparency of the last Lord, does not infer a passive title, 
Vol. XXIII. 54 P 
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No 142. but makes him liable to the last Lord’s creditors in valorem of his intromissions; 
and repel the passive title alleged on the act of Parliament 1695. 

C. Home, No 186. p, 309. 

This case is also reported by Lord Karnes : 

John Lord Banff, after possessing his estate for three years, during which 
time he contracted great debts, having died in the state of apparency, one of 
bis creditors brought an action upon the passive, titles, against the present Lord 
Banff, brother to the deceased, concluding, that he should be found liable up- 
on the .act 1695, as being now in possession of the estate. He urged , 1 mo, 
That, though he could not subsume upon the express words of the first branch 
of the statute, since the defender was not served heir to the remoter predeces- 
sor, passing by the interjected apparent heir ; the equitable construction of the 
. statute was for him, the fraud being as great, to possess the estate without ac- 
knowledging the interjected apparent heir’s debts, as to serve to the remoter 
predecessor without acknowledging them, ido, That he was in the case provid- 
ed for by the second brarich of the statute, and could subsume in terms there- 
of, that the defender’s possession of the estate subjected him universally to the 
predecessor’s debts ; because, in the sense of this act; the interjected apparent 
heir is a predecessor whose creditors are provided for. 

To the first it was answered, That the statute 1695, being a.correctory law, 
it would be assuming no less than a legislative authority, to extend the remedy 
beyond the letter of the statute. To the second, answered, The interjected 
apparent heir isviot a predecessor in the sense of the statute ; nor is it any part- 
of the" intendment of the second branch, to afford his creditors relief. The 
first branch of the statute is calculated for their relief ; and so far are they se- 
cured by it, that the next heir-apparent is barred from making up a feudal 
right to the estate, without doing justice to these creditors in valorem. The 
purpose of the second branch is, to provide an additional check against the 
fraud of heirs-apparent, who, by possessing upon singular titles, found means 
to elude all the checks formerly contrived ; and the additional check is, to 
make the possession of an heir-apparent, whatever his title be, an universal 
passive title, equally as if he were entered heir, so as to subject him to all the 
debts of his predecessors ; that is, to the debts of those who died infeft in the . 
estate. To interpret this clause so as to benefit the creditors of the interjected 
heir-apparent, is to make the statute inconsistent with itself ; for, upon that 
footing, the heir in possession would be liable to the debts of the interjected 
heir-apparent, not only universally, but even though the interjected heir-appa- 
rent should die without possessing a month ; contrary in both articles to the 
first branch of the statute. 

“ The Lords assoilzied the defender.” 

Rem, Dec. v. 2. No 23. p. 37. 
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1754. December 12. Grant against Sutherland, 

By the President’s casting vote, it was carried that the statute 1695, as cor- 
rectory of the common law, must be strictly interpreted ; and therefore, that 
the possession of the heir who forbears to make up a title to the land estate of 
his ancestor, does not make him liable to the debts or deeds of the interjected 
heir-apparent. 

Fed. Die v. 4. p. 46. Sel. Dec. No 71. p. 96. 

‘*2* This case is reported in the Faculty Collection : 

By marriage-contract between James Sutherland of Pronsie and Isabella 
Grant, James bound himself to provide her in a certain jointure. 

At this time, James, as apparent heir to his predecessor, was in possession of 
the estate of Pronzie, but had never made up any title thereto ; in this man- 
ner of possession he continued till he died. 

After his death, David Sutherland made up no titles to the estate, but con- 
tinued to possess it-as apparent heir, in the same manner that James had done. 

Isabella Grant brought a process against David for payment to her of her 
jointures. 

David’s defence against the action wav, That James not being infeft, had no 
power to make a jointure effectual against the estate ; and he not having con- 
nected himself with James, was not bound by his deeds. 

Isabella answered ; That, for the deeds of the first apparent heir, three years 
in, possession, the act 24th, 1695, bound the second apparent heir, either mak- 
ing up titles to a remote predecessor, or not making up titles at all. 

The abstract question came to be, whether an apparent heir, possessing the 
estate, but not making up titles to it, was bound by the onerous deeds of the 
.immediately former apparent heir three years in possession. 

The statute, so far as regards this question, consists of two'dauses. By the 
Jirst, upon a recital * of the frequent frauds and disappointments that creditors 
‘ suffer upon the decease.of their debtors, and through the contrivance of ap- 

* parent heirs to their prejudice, it is enacted, That if any one serve himself 

* heir, or, by adjudication on his own bond, shall succeed, not to his immediate 
‘ predecessor, but to one remoter, as passing by his father to his good-sir, or the 

* like, then he shall be liable for the debts aud deeds of the person interjected, 

‘ to whom he was apparent heir, and who was in the possession of the lands 
‘ and estate to which he is served for the space of three years, and that in so 
4 far as may extend to the value of the lands and estate, and no further.’ By 
the second clause it is enacted. That ‘ if any apparent heir shall, without being 
4 lawfully served or entered heir, either enter to possess his predecessor’s estate 

* or any part thereof, or shall purchase any right thereto, or to any legal dili- 

* 54 Pa 


No 143, 
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gfo 143, * gence or other right affecting the same, otherwise than the said estate is ex- 

*• posed to a lawful public roup, and as the highest offerer thereat ; his foresaid 

* possession or purchase shall be reputed a behaviour as heir, and a sufficient 

* passive title to make him represent his predecessor universally, and to be 

* liable for all his debts and deeds, as if the said apparent heir possessing or 

* purchasing, as said is, were lawfully served and entered heir to his said pre- 
‘ decessor.’ 

David Sutherland pleaded his defence in this manner : 

By the general law of Scotland, an estate not vested in a person by proper 
titles, could not be made liable for his debts, nor had the creditor of an ap- 
parent heir, who died unentered, any remedy against his estate. 

Certain frauds committed by apparent heirs, made some exceptions from 
this rule necessary. These exceptions are contained in the act 1695. This - 
act did not mean to overturn the general law, but to correct it in some instan- 
ces. . . . 

The first clause of the statute 1695 introduced an exception, where one not 
vested in an estate, but remaining apparent heir in it, has continued tp possess it 
for three years ; the next heir who, passing him by, serves heir to a former 
predecessor, or who, by adjudication on his own bond, as charged to Serve 
heir to a remote predecessor, takes up the estate, shall be subject to his debts 
to the extent of the estate ; but here the defender has neither served, nor ta- 
ken up the estate of Pronsie by adjudication on a trust-bond ; therefore he is 
not liable on the first branch of the statute. 

Again, by the ancient law of Scotland, if the heir lie out unentered, the 
creditor of his predecessor could not reach even the estate in which the prede- 
cessor had been vested. To remedy this, the act 106, 7th Pari. James V. 1540, 
and 27, Pari. 23, James VI. 1621, were made, empowering creditors to reach, 
the estate of their debtor, though he had not been vested in' it. 

To elude these facts, and to be able to compete with the creditors, apparent 
heirs fell upon a contrivance of purchasing in diligences against the estate, and . 
possessed it as creditors when they refused to possess it as heirs. 

The remedy which applied to the evil which occasioned the statutes 1540 
and 162X was too weak j for all that the heir could lose by his obstinacy was 
the estate itself, and there was no remedy applied to the other evil at all. 

To increase the penalty in the one case, and to invent a.penalty in the other 
the second branch of the statute 1695 was passed, which subjected the appa- - 
Tent heir possessing, yet not serving to the person last vested, or purchasing 
in diligences affecting the estate of the person last vested, not only to the value 
of the estate, but to the extent of the whole debts of his predecessor who was 
so vested ; but James Sutherland was never vested ; therefore the defender is 
not liable on the second branch of the statute. 

The first clause regarded an apparent heir, who, to elude the debts of the 
last apparent heir three years, in possession, passed him by, either by serving 
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to a remote predecessor, or by being charged to serve to him on bis trust-bond. No 143, 
- The last clause regards the apparent heir who, to elude the debts of the person 
last vested, avoids sorting to him, or purchases diligences affecting his estate ; 
and the statute in question, being a correctory law, and a penal law derogating 
from the general law of Scotland, is strictly to be interpreted, and ought not 
to be extended to cases beyond the letter of the act. 

Answered for Isabella Grant ; The view of the statute 1695, was to obviate 
all the frauds of apparent heirs that could be used. ‘ It is not penal ; it is only 
preventive of fraud, and enabling the general rules of law and justice to take 
place. Where there is a defect in the common law with regard to the preven- 
tion of fraud, and a remedy is provided by a correctory statute, that statute 
ought to be extended to every fraud that falls within the purview and reason of 
it. * 

In this view the defender is liable, even on the first clause of the statute ; 
for the particular frauds enumerated in that clause, are only descriptive of the 
common methods in which apparent heirs took up their predecessors estates 
but are not meant to limit the remedy to those frauds only, but on the contrary 
are meant to comprehend every other device by which apparent heirs took up 
' their predecessors estates, passing over the interjected apparent heir. If it pro- 
vided for the fraud, of those who made up titles in a certain way, is it to be 
supposed, it intended no provision for the fraud of those who made up no titles 

wall? 

Again, he is liable even on the words of the second branch of the statute ; 

. for that branch is directed against those who, in order to disappoint the credi- 
tors of the former apparent heir, continue to possess the estate under the naked 
title of apparency. 

The words in this branch, ‘ enter to possess his predecessor’s estate,’ cannot 
mean the estate of the person last vested, but must mean the estate of the 
former apparent heir ; for the first branch of the statute, speaking of one who 
makes not up a title to the former apparent heir three years in possession, calls 
that apparent heir immediate predecessor; If then predecessor in the first 
clause means apparent heir, it cannot in the second clause be transmuted, and 
made to apply to a different person, to wit, the predecessor last vested. 

The same thing appears from the consequence of a. contrary construction. . 

It never was doubted that the apparent heir possessing became thereby uni- 
versally liable for the debts of the remoter predecessor who died last vested ; 
could it then be in the view of the Legislature, in a branch of this correctory 
statute, to enact what was formerly known to be undoubted law ; this branph 
then relates to one succeeding to an apparent heir, and not to one succeeding 
to the person last vested. 

According to the construction pleaded for the defender, this statute, calcu- 
lated to obviate the frauds of apparent heirs, would give the strongest encou- 
ragement to those frauds ; for then an apparent heir refusing to enter, might' 
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No 143. told the estate without paying the debts of the immediate apparent heir, which 
debts the statute in question was intended to protect. / 

* Found, that David Sutherland is not liable to pay the pursuer, Isabella 
‘ Grant, her annuity in her contract of marriage with James Sutherland; and 
‘ therefore assoilzied.’ 

Act. Macdowal, IV. Grant , And. Pringle. Alt. Ftrguton, Bream, Simon Freuer . 

J.D. Fac. Col. No 121 . p. 178. 


This cause was appealed : 

The House of Lords ‘ Ordered that the ihterlocotors complained of be af- 
firmed.’ 


J796. December 7. 

John Buchan, Trustee for the Creditors of David Loch against Donald 

Macdonald. 

No 144. < An action of ranking and sale of the estate of Appine, belonging to Dugald 

^on ofa judi- Stewart, having been brought in 1757, it was sequestrated, and a judicial fac- 

ciai factor is tor appointed over it, with the usual powers. 

not held earn* _“ lln J .. , . , . _ , 

valent to the Dugald Stewart died in 1704, upon which Anne Stewart his daughter and 
theheU°ap- f heir pf. provision, 1 within a year after bis death, made up inventories, with the 
parent, so^as view of entering heir to him cum beneficio. 

*»*ceeding She was afterwards called as a party in the action of sale, and took various 

Wt debts'in' ' ste P s * n ‘ n order to encrease the reversion. In particular, she stated objec- 
term» of ’the jions to -the debts of several creditors, and also obtained a delay of the judicial 
act 169s • pale, in the hope of selling the estate more beneficially by private bargain. 

Having failed, however, in this, the estate was sold judicially in September 
1766. The purchaser’s entry was declared to be at Whitsunday 1767 ; and af- 
ter paying Dugald Stewart’s creditors, there was a reversion of the price, a- 
mounting to L. 595 : 9 : 3-Id. 

In 1770, Anne Stewart married David Loch ; and by an ante-nuptial 'con- 
tract of marriage, in consideration of certain provisions made on her and the 
children of the marriage, she conveyed to him her whole real and personal e- 
state ; and afterwards, by a separate deed in June 1772, she specially conveyed 
to him her right to the reversion of her father’s estate. 

Mrs Loch died in September 1772, without leaving children, or making up 
titles heir of her father. 

Her husband having become bankrupt soon after, he put his affairs into the 
hands of a trustee, for behoof of his creditors. 

The purchaser of Appine having also become bankrupt, his estate was se- 
questrated, and a factor appointed on it, who, in 1795, brought a multiple- 
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poinding, in order to have the right to the reversion of the price which still re- 
mained in the purchaser's hands ascertained. 

Appearance was made for Donald Macdonald, who claimed it as heir of Du- 
gald Stewart, on the failure of Anne Stewart, his daughter. 

On the other hand, John Buchan, trustee on Loch’s estate, contended , That 
it belonged to his creditors, because Mr Macdonald could'not take up the re- 
version without serving heir to Dugald Stewart, and by doing so, rendering 
himself liable, in terms of the act 1695, for the onerous deeds of Anne Stew- 
art, who had been in possession, in virtue of her apparency, for three years be- 
fore the purchaser’s entry. 

In defence, Mr Macdonald 

Pleaded ; The act 1695 being correctory of the common law, is to be strict- 
ly interpreted; 26th January 1726, Marquis of Clidsdale, No 138. p. 9809. 
February 1727, Mitchel, (See Appendix) ; 12th February 1736, Lady Rattar,' 
No 141. p. 9810.; 1st JqJy i707,Sympson, No 136. p.9807. ; 13th May 1735, 
Graham, (See Appendix.) Now, in order to subject the remoter heir to the' 
passive-title which that act introduces, the apparent heir whom he passes by,* 
must have been three years in the actual possession of the estate ; whereas the 
estate, during the whole of Anne Stewart’s apparency, was in possession of the* 
judicial factor. ' " Ktt * 

Neither does this case fall within the spirit of the enactment. Its object was 
to prevent those creditors of apparent heirs from being defrauded, who, from 
seeing the apparent heir in possession of his ancestor’s estates for years together, 
very naturally contracted with him, on the belief that he Bad made up hist 
titles ; Erskine, b. 3. tit. 8. § 94. But no person could contract with Anne 
Stewart on that supposition, as the estate was sequestrated, and in possession of 
the Court before her father’s death. 

Answered , It is sufficient to entitle the creditor^ of an apparent heir to the 
benefit of. the act 1695, that he has been three years in the possession of it ; ioth 
February 1758, Yule, No 45. p. 5199.; 27th June '1760, Irvine, No 33. p. 
5276. Now, the sequestration of an estate gives the Court merely a tempory 
right of custody, for behoof of the common debtor and his creditors; 18th June 
1747, Earl of Galloway, No 160. p. 7438.; 30th November 1785, Campbell 
voce Tack. The proprietor’s infeftment in the lands still remains ^conse- 
quently he retains the civil possession of them, and by paying his debts, h& 
may instantly put an end to the right of the Court and recover the natural pos- 
session also. In this case, therefore, the possession of the judicial factor was in 
fact the possession of Dugald Stewart, and at his death .came to be the pos- 
session of his daughter. 

From the judicial steps too, which she took, with a view to encrease the re- 
version of the price, her creditors were entitled to presume, that it was her , 
property, and as much subject to her debts as if she had been in the actual pos-’ 

- session of it. • 
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T45 Lord Ordinary *• preferred Donald Maodonald to the sums in the hands 
* of the raisers of the multiplepoinding.’ 

A reclaiming petition for John Buchan was appointed to be answered ; and 
the Court, considering the case to be attended with great difficulty, afterwards 
ordered, memorials. 

On advising them, several Judges thought the Loyd Ordinary’s interlocutor 
should be altered. Mrs Loch (it was observed) had exerted herself to the ut- 
most to encrease the reversion ; and from the steps publicly taken by her for 
this purpose, her creditors had reason to suppose that it was her property. Be- 
sides, she' had an undoubted right, in consequence of her apparency, to draw 
the interest of the reversion from the time when the estate was sold j and bad 
she done so, it would have been impossible to maintain that she did not attain 
possession of it. But to give the creditors of an apparent heir the benefit of 
the statute, it does not seem necessary that he should have drawn the rents ; it 
is sufficient that he should have had it in his power to do so. This is not a na- 
ked civil possession like that of a fiar, while the subject is possessed by the 
liferenter. 

A majority of the Court were however of opinion, that the creditors of an 
apparent heir could not avail themselves of the. statute, unless their debtor had 
aoMMUy attained possession, which it was admitted Mrs Loch had not done. 

The Lords ‘ adhered.’ 

Lord Ordinary, Juitice-CUrk Braxjlcld. For Buchan, G. Fergutton, Ja. Gordon. 

Alt. Solicitor -G moral Blair, Matlood Banaatyn*. Clerk, Homo. 

R. D, Fife . QqI. No 5. />. ja. 


DIVISION IV. 

Vitious Intromission, 

S E C T. I. 

In which circumstances intromission does or does not infer a Passive 
Title.— ^Action transmits against heirs in valorem only. 

1623. December 5. Scot against Livingston. 

In an action betwixt Scot contra Livingston, the defender being convened, 
as universal intromissatrix, for a debt owing by the defunct, her husband, it 
being alleged, That there were executors nominated in the defunct’s testament, 
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who, conform thereto, intromitted j— this was repelled, because the executor 
was not confirmed j likeas the Lords found, : That, the qualification against the 
defender, of her intromission with a mean quantity of the defunct's goods, viz. 
the selling of fire , bolls of corn, and the slaying and eating of four or five sheep, 
and the retention of other thirty sheep, which she had yet extant, was not suf- 
ficient to constitute her universal intromissatrix, and so to pay the whole debt, 
but only sustained the same to that effect, viz. to make the said particulars 
forthcoming, wherewith She should be proved to have intromitted. This was 
found, because it was thought hard that so small quantity of intromission should 
bring on the whole burden of the defunct’s debts on her, and to make her as 
universal intromissatrix to answer for all, albeit her intromission was with goods. 
Which was not necessary, there being no fraud on her part. 

Act. Lantit. Alt. Cocktum'. Clerk, Gibto «. 

Fol. Die. v. 2 . p. 4 1 . Durie, p. %6. 


1624. March ac. Cochran against Sturgeon. 


In the action pursued by James Cochran, burgess of Edinburgh, against Helen 
Sturgeon, as intromissatrix with the goods of her umquhile husband, for pay. 
ment of a debt owing by her husband to the pursuer; — —the Lords' sustained 
the action against the relict as intromissatrix, notwithstanding that she alleged 
that there were executors confirmed, in respect that they were not confirmed be- 
fore the raising of the principal summons in this caqse, and before the execution 
thereof, albeit they were confirmed before the day of compearance, to the which ‘ 
the defender was summoned ; which was found not to be sufficient, albeit the 
Commissaries in their judicatories admit confirmations, before litiscontestation, 
to be sufficient to liberate persons convened as intromitters, which is not re- 
ceived before the Lords: And where the defender would have purged his intro- 
mission, being condescended to be of wares in her husband’s merchant booth 
in the town of Dunse, where he dwelt, such as pepper and spices, and such like 
other wares, which she alleged were sold by her, for the supply and necessary 
entertainment of herself and her bairns in meat and drink, having no other 
means wherewith to entertain them; the same was not sustained, but the 
Lords found that she was answerable, as intromissatrix, to the n’ursuer fXr 
his debt owing by her husband. P * r ’ ' 


Act. Nicthin, yeunftr. Alt. Mtiltr. 

Fol. Die. v. 2. p. 41, Durie, p. uj 
Vol. XXIII. 54 Q 
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1630. January 12. Adamson against The Laird of Freeland. 

If one be convened as intromitter with a defunct's goods, the pursuer must 
condescend upon the particular intromission, to the. end that the defender may 
purge it if he can ; but if he be convened as universal intromitter, there needs 
no condescendence be made by the pursuer. The defender may if he , please 
allege, that any intromission he had was of such and such particular goods, 
which he purgeth : And if the pursuer will allege any further intromission, let 
him condescend and he shall answer. 

- Nota. — That, after the particulars intromitted with by the defender, given in 
ticket, the pursuer may condescend in general only, that he offers to prove, that 
by and attour the particulars given in ticket, the defender intromitted with di- 
' • verse other things, ex. gr. with more kine, horse, corns, &c. providing he be 
particular in the species, although not in individuis. — January 14. 1630. 

Yd. Die. v. 2. p. 46. Spcttiswood , (Universal Intromitter.) p. 352. 

Durie reports this case : 

1630. January iz .- — The relict pursuing the heir of her father-in-law, to em- 
ploy 2000 merks to her in liferent, whereto he was obliged by her contract of 
marriage ; and the heir alleging payment made to her umquhile husband of that 
sum, conform to his discharge; and the pursuer replying , That that discharge 
not being subscribed by her, could not prejudge her ; and the defender duply . - 
ing, That she was universal intromissatrix with her umquhile husband's goods 
and So should warrant the discharge ; and the pursuer alleging, That the de- 
fender should condescend upon the particulars of her intromission, which being 
declared, she should purge the same ; and the other alleging no necessity to be 
special, seeing he 'alleged that she was universal intromissatrix, and which was 
relevant in law against her, without condescending, and if she would purge her 
intromission with any particulars, it was her own part to be special thereon, and 
he should answer thereto the Lords found, That the defender alleging the 
pursuer to be universal intromissatrix, needed not to be special, and could not 
be compelled to condescend upon the particulars of her intromission ; but if she 
Would purge her intromission, she ought to do the same, and be special thereon, 
as she best might, being her own deed. 

Act. Stuart. Alt. Aiton, Clerk, Hay. 

And in this same cause, upon the 13th January ,1630, the relict producing a 
ticket of the particulars of her necessary intromission, and the party offering to 
prove further intromission, whereon the relict alleged that the party ought to 
condescend in special, that she might elide the same ; the Lords found, That 
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the party replying that the relict was further intromissatrix with the defunct’s 
goods, viz. corns, cattle, and all others his goods, besides the particulars which 
were purged as necessary; and that she was universal intromissatrix, therefore 
that he needed not further to be more special ; for if she would purge any more 
intromission had by her, she ought to give the same up herself ; but where the 
party alleged that she was universal intromissatrix, besides the particulars which 
she purged, he needed not be more' special ; but the Lords declared. That they 
would consider after probation was Renounced, at the advising of the came, if 
as much should be proved as would make her liable as universal intromissatrix. 

Dune, p. 478. 



1633. January iz. against Bruce. 

In a pursuit of registration of a bond of 500 merks against Bruce of Stanstill 
in Orkney, as universal intromitter with the defunct’s goods, who was granter 
of the bond, the defender was found universal intromitter, and decreet given 
eo nomine against him; albeit it was proved. only. that he intromitted with a hat 
of the defunct’s, an iron saw, and a chest, and a brazen pistolet pertaining to 
him, whereof no price was proved, and with a horse, which was sold for L. 80, 
there being nothing further of any more intromission proved to be had by the 
defender ; neither ever was it proved what other goods the debtor had, or who 
had intromitted therewith, nor that ever being enquired at the witnesses, albeit 
the debtor was a gentleman who ' had heritage. And it was not found enough, 
(as some of the Lords thought expedient) that the defender should be decern- 
ed to make the particulars and prices thereof, whatever the same might be prov- 
ed to be worth, forthcoming to the pursuer, and not thereby to make him liable 
to the whole creditors, as universal intromitter ; for the Lords thought. That he 
being vitious intromitter, and without a title, or possibility of a title, albeit he 
had intromitted with any goods of the smallest moment and quantity that might 
be, and the debt never so great, yet by that intromission, which could not be 
warranted in law, he was subject to pay the whole debt; but this process was 
deduced against the defender not compearing. . 

" Clerk, Glison. 

Fol. Die. v. 2. p. 41. Dvrie, p. 663. * 


1636. February 5. Mow at and Dagers against Pennie. , , 

Umquhile Dagers having pursued Christian Pennie before the Commissaries 
of Edinburgh, as executrix to Dagers his debtor, for payment of the debt ; and 
after litiscontestation, the said Christirn Pennie 4 dying, this act and process is de- 
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aired to be transferred in Bessie Pennie, sister to the defender, as universal intro- 
missatrix with her goods and gear; which summons being admitted to probation 
against her, (she not compearing) the Loans found the summons proven against 
her, and decerned against her hoc nomine as universal intromissatriz, albeit the pro- 
bation bore this only, and no more, viz. That the two sisters dwelt together in 
a little house, where the said Sister died, after whose decease the other sister the 
defender, intromitted with a little timber bed and a pint stobp, which pertained 
to the defunct, and which the defender sold, and all wherewith she intromitted 
were not worth so much money as would pay a term’s mail of the house where- 
in they dwelt, and would not extend to six or seven pounds, or thereby; which 
the Loros found sufficient to make her liable as universal intromissatrix, seeing 
no party compeared to propone any defence of hypothecation of the said goods 
to the said heritor for the house mail, albeit the debt for which the defender was 
pursued, exceeded hundred pounds. 

Act. MovjOU Alt. — Clerk, Gilson. 

Fol. Die. v. 2. p. 41. Durie, p. 792. 


1668. February 26. Reoch against Cowan.- 

Reoch pursues Cowan, as representing- a- defunct, to pay a debt due by the* 
defunct to the. pursuer, who alleged, absolvitor, because Reoch was vitious in- 
tromitter with the defunct’s goods, in so far as he lifted L. 50 belonging to the 
defunct, and gave his discharge, produced ; and albeit thereafter he confirmed 
himself executor dative, yet he wilfully omitted that sum out of the confirma- 
tion, and- so, as vitious intromitter, is both debtor and creditor, and cannot pur- 
sue the heir. — It was answered , That this was res modica, and could not infer 
the passive title. 

The Lords found that this sum inferred not a general passive title, but only 
that it made him accountable for the sum. 

Fol. Die. v. a. p. 42. Stair, v. 1. p. 537. 


1675. June 1$; Laird of Abercairnie against Nicoir.. 

In a concluded cause at the instance of the Laird of Abercairnie against 
Nicol, as behaving as heir, or vitious intromitter with his father’s goods, for pay- 
ment of one year’s rent due by his father;. 

The Lords found vitious intromission proved by the defender’s making use of' 
his father’s tools and instruments, who was a wright, and the son being also a 
wright, and continuing to work with the same, albeit there was only one wit- 
ness that proved that he disponed or sold any part of the work-looms. 

Fol. Die. v.~2. p. 41, Stair, v. 2 . p. 329. 
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*#* Gosford reports this case : 

June 5. 1675. — In a pursuit at Murray of Abercaimie’s instance against Nicol, 
as representing his father, at least vitious intromitter, in so far as he being a 
Wright, he did make use of the work-looms, and employed the same for the 
space of a whole year after' his father’s decease, ought therefore to be liable for 
his father’s debts — it was alleged for the defender, That the making use of 
work-looms could infer no passive title, or make him vitious intromitter, seeing 
the defender having nothing left him, and being but a tradesman, did employ 
the same for his livelihood for some time; but his mother, who had intromitted 
with all the rest of his father’s means, did thereafter sell and dispose upon the 
said work-looms, and so she could only be pursued as vitious intromitter. 

The Lords did repel the defenoe, and decerned Nicol to make payment; which 
seems hard, he not being an apparent heir, nor having made profit by a vi- 
tious intromission ; ahd passive titles being of so great import, ought to be qua- - 
lificd with great circumstances. 

• Gosford, MS. No JS 5 -P- 469. 


1705. June 29. 

Patrick Archibald, Merchant in Leith, against George Lawson, late ' 

Treasurer of Edinburgh. 

In the action at the instance of Patrick Archibald against George Lawson, the 
Lords found the transporting of a person’s chests or trunks after his death, from 
the place where he died to the defender’s house, relevant to infer vitious intro- 
mission against him ; and that the inventorying and rouping of the goods by 
virtue of a posterior warrant from a magistrate, (though before commencing of 
the pursuer’s process) did not purge the vitiosity ; albeit a subsequent confirma- 
tion, prior to the citation at the pursuer’s instance, would have purged the for- 
mer intromission. 

Pol. Die. v. 2 . p. 41. Forbes, p. 19, 
* 0 * Fountainhall reports this case ; - 

The deceased Bailie Lawson, being debtor to the said Patrick Archibald in 
L. 250 Scots, he pursues George, his nephew, for payment, oh the passive title 
of vitious intromitter, in so far as the defunct having lodged in one Jaffray’s 
house, he left sundry trunks, household furniture, and goods in that chamber, 
which George caused transport after his death to his own house, without any 
disposition or other right thereto. Alleged, That the defunct was so poor, that 
he had no goods, at least they were of so mean a value, that they would not 
defray the expense of his funerals, and he neither sold nor disposed upon any 
• of them, and so cannot be properly called an intromitter ; and within two or 
three days after his death, he applied to a Bailie, and procured a warrant to in- 
ventory and roup them, which was accordingly done ; and afterwards he con- 
firmed himself executor-creditor, which was more than sufficient to purge and 
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elide the odious passive title of vkious intromitter; seeing quilibet titulus color a- 
tut excus at a vitio ; and if he did transport them before he had a title, it was 
only custodies causa, and for preservation from embezzlements; so the most that 
can be inferred against him is only for single restitution, or to be liable in the 
price of the goods sold i but not to import an universal passive title. Answer- 
ed, If the nearest of kin,, or others be allowed to put their hands Summarily! 
and be assoilzied on procuring warrants ex post facto, there shall never be an 
intrommitter overtaken ; but the moveables of debtors shall be abstracted and 
Concealed ; and our law knows no way to secure this > but a legal confirmation* 
and till that was gone about, his method was to have got them sealed up and 
sequestrated, as is prescribed by the act of sederunt 23d February 1692, con- 
cerning the inventorying the writs and goods of defuncts ; whereby it appear* 
his meddling and transportation of the goods at his own hand was most. unwar- 
rantable; and his posterior inventorying by order of a Bailie, and then con- 
firming, can never purge, because the Bailie’s warrant was not the habilo way, 
and the confirmation was posterior to the raising and executing of the pursuer’s 
summons against him ; and if these were once sustained, there would be varie- 
ty of devices and contrivances invented, to defraud just creditors. The 
found the subsequent warrant nor confirmation did not purge the antecedent in- 
tromission, nor liberate him from vitious intromission ; but in regard it was al- 
leged for the defender, that any goods he transported were in his uncle’s lifetime, 
and not after his death, the Lords thought this, if true, altered the case; and 
allowed them a conjunct probation as to the time. 

Fountainhall ’, v. 2. p. 279. 


1713. January 22. 

Janet Starr, and David Tam, her Husband, against George Jolly, 

Writet in Edinburgh. 

In a process at the instance of Janet Stark and her husband against George 
Jolly, the Lords found the defender’s intromission with L.7: 10s. Scots being so 
small a sum, and but one single act, not relevant to infer vitious intromission. 

Forbes , p. 649. 


1724. July 9. 

Mr Zacharias Gemmil, and Others, against Robert Barclay. 

Charles Barclay of Busbie, the defender’s father, granted a disposition of 
his moveables to his wife, in which only two stacks of oats and one of hay 
were omitted. The defender, upon his father’s death, sold one of the stacks, 
and granted his receipt for L. 28 : 4s. Scots, as part of the price, and applied 
the same to the payment of the funeral charges ; upon which Mr Gemmil, and 
Others of the father’s creditors, insisted against him as a vitious intromitter. 
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It was pleaded in defence. That for so small an intromission be could not be 
overtaken on this passive title, especially when it appeared from the application 
of the sum received, that he had no intention to defraud his father's creditors. 
In support of this defence, the decision, Reoch against Cowan, No 150. p. 9828, 
and Stark and Tam against Jolly; supra , were adduced. 

It was answered for the creditors, That (as my Lord Stair observes) al- 
though intromission by strangers, who have not so easy access to embezzle 
defunct’s moveables, must be per quasi universitatem , yet a very small intro- 
mission should be sustained against an apparent heir, who may huddle up hit 
intromissions, and in time ascribe them to singular titles, &c. B. 3. T. 6. 
§ 3. That there was no necessity of instructing fraud in such an infroi 
mission, but the bare contraction of moveables by the heir was sufficient ; and 
if intromission to the value of L. 28 should not subject him as well as a thous- 
and; then no rule could be fixed. As to the decisions it was answered , That 
they were with respect to the uplifting of small sums due to a defunct, where 
the danger was not near so great, because the debt would remain due if uplift- 
ed without a title, and likewise a legal evidence might be had against the in- 
tromitter, viz. his discharge to the debtor ; whereas the ipsa corpora of move- 
ables may be easily embezzled, and no vestige remain. 

Replied , That as this passive title was not designed for a snare, the intention 
and animus of the party was to be observed, rather than the fact ; and it could 
not be supposed, that in the present case the heir, by selling of a stack of Com, 
designed either to defraud the creditors or enrich himself ; and as my Lord Stair 
says, B. 3. T. 9. § 7. * Intromission with one thing, or a small thing, will 
’ * not infer this passive title.' 

“ The Lords found the intromission being with one particular of small 
value, not relevant to subject the defender to the passive title of vitious intro- 
mission." 

Reporter, Lord Ntwball. Act. And. Macdwol a H. DalrjmfU jun. 

Ak. Pat. Ldtb.. Clerk, Dalrymple . 

Fol. Die. v. 4. p. 46. Edgar , p. 75. 


1739. January ib. Blacx against Wallace, and Kings. 

Mart Wallace being due the sum of 1000 merks by bond, a process for 
payment was brought after her decease against Elizabeth Wallace her sister, 
and John and Maty Kings, her children, concluding upon the passive title vi- 
tious intromission. The Loiu>s|found it only proved against Elizabeth Wallace, 
That she had some small mdveables in her custody for the behoof of John and 
Mary Kings, which had been in the possession of Mary Wallace preceding her 
decease, and that she delivered these moveables to John and Mary Kings upon 
their receipt j and found such custody and delivery not relevant to infer the 
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passive title of vitious intromission against the said Elizabeth Wallace ; and 
found it proved* That the defenders John and Mary Kings did receive from the 
said Elizabeth Wallace some of their mother’s body clothes, a five guinea piece 
of gold, and four small pieces, in value 23 shillings, and some houshold furni- 
ture, that had been in the possession of their mother before her decease, for 
Which they granted receipts in process to the said Elizabeth Wallace; but in 
rfcspect of the small value of these particulars, and that special receipts were 
.granted for them, and of the uncertainty whether the articles of houshold plen- 
ishing did truly belong to Mary Wallace the mother, or to Mr John King her 
husband, and had only remained in her custody after the husband’s -death with- 
out title; and that by the proof it appeared, that the bulk of the -effects of 
Mary Wallace had been rouped by John Wallace her brother; found, That 
John and Mary Kings their intromission with the small particulars contained in 
the receipts, could not, in law, be construed an intromission per universitateni, 
and therefore not relevant to infer the penal passive title of vitious intromission 
against therm 

Fol. Die. v. 2. p. 41. 


1 756. March 9. 

William Cummino, and Others, against Archibald Hart, and Others. 

Alexander Law died suddenly and insolvent. Hart, a creditor, immediate- 
ly upon his death, preferred a petition to the Commissaries of Edinburgh, set- 
ting forth, * That Law had died suddenly ; that he owed considerable sums to 

* Hart the petitioner ; that there was reason to suspect that his effects might he 
a embezzled, in defraud of him and the other creditors; therefore praying 

* warrant to sequestrate and seal up the defunct’s effects for the behoof of all 

* concerned.’ 

The Commissaries granted the desire of this petition. The goods were in- 
spected, and the warehouse locked up by Smith, an officer of court. Next day 
Smith inventoried and valued the goods, and took custody of the key. 

A few days after, the defunct’s relief granted her- obligation, with two cau- 
tioners, to Hart and the other defenders, that she should roup the effects which 
had been sequestrated, and apply the price towards their payment ; and this 
obligation, with an inventory, of the goods, was delivered to John Watson doer 
for the defenders. Watson informed Smith, that the creditors had come to an 
agreement with the relict, and thereupon got the keys of the warehouse from 
him and delivered them to the relict. She rouped the goods, and with the price 
paid off the defenders. 

Gumming and other creditors, not parties to this transaction, pursued Hart 
And others for payment of their debts, upon the passive title of vitious intro- 
mission. 
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Pleaded for the defenders ; Vitious intromission is penal and odious ; it may No I 
not be intended against thbss who acted bona fide and openly ; and the defend- 
ers did not secretly take possession of their^debtor’s goods, but took paymerit 
from the relict of their just debt, being prevailed upon by her to save to her 
and her family the expense of confirmation, &-c. as there would be a reversion. 

The whole transaction with her were openly and fairly carried on ; neither she 
nor they imagining there was any other creditors, and the roup was public. 
Although Hart applied for sequestration ; and obtained it for the behoof of all 
concerned, yet there was no obligation upoq him to go further ; he might ho- 
nestly stop here, and take payment of his debt when offered ; and the relict is 
the intromitter, not the defenders. 

Answered for the pursuers ; The whole was a fraudulent contrivance to hin- 
der a confirmation, and prevent all the creditors from coming in pari passu. 

The defunct’s bankruptcy was notorious, a9 is evident from the words of Hart’s 
application to the Commissaries. If the effects had been fairly divided, there 
would have been a great deficiency. To prevent this, the name of the relict is 
used, as she had nothing to lose ; but the defenders, and their doer Watson, 
were the conductors of the whole. They, by the transaction with her, autho- 
rised her intromission, and by false representations, obtained the possession of 
the goods from Smith, thereby taking the goods out of the custody of the 
Court ; a step highly irregular, as done both in contempt of the Court, and to 
defraud the pursuers. 

The Court seemed to be of opinion, that there was no place for a passive 
title in this case ; at the same time that the intromitting with the goc.ds sine 
titulo , after they were in the hands of the Commissaries, and thereby defeating 
the legal sequestration, was highly irregular ; as was likewise the taking such 
obligation from the relict, and receiving payment from her, all within the si* 
months ; that they ought therefore to be subjected in valorem. 

•• The Lords found the defenders liable to the pursuers for the debts pursu- 
ed for, being within the value of their intromissions.” 

Act. LocUart. Alt. AJvocalur, A. Pringle. Clerk, Kirkpatrick. 

If, S. Pol. Die. v. 4. p. 47. Fac. Col. No 200. p. 298. 

1772. J une r 9* 

James Wilson against Janet Smith, and Robert Armour her Husband. 

Wilson sued the defenders, as representing his debtor Patrick Smith, father 
of Janet, insisting chiefly on the ground of vitious intromission with the de- 
funct’s moveables. In defence, it was stated, that, upon the death of Patrick 
Smith, Armour, his son-in-law, having engaged for his funeral charges, he, in 
virtue of a warrant obtained from the Bailies of Kilmarnock to that effect, sold, 
by roup, as much of the household furniture as defrayed the expense of the fu- 
Vol. XXIII. 54 R 
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No IC7. neral, with a small balance over, which he intended to have lodged in the 
hands of the clerk of Court ; but that a process having been raised against his 
wife and him, at the instance of another creditor of the defunct’s, they were 
decerned in payment of the balance of the said rouped effects : And the said 
warrant, issued on the defender’s application, the inventory of the defunct’s 
moveables, account of his funeral charges, and the process before mentioned, 
were produced. 

' The pursuer alleged there was private super-intromission in this case, and ex- 
C hibited a condescendence cf the effects which belonged to Patrick Smith, and 
) were intromitted with by Armour, over and above those in the roup- roll pro- 
/ duced. Armour admitted, that certain articles had come into his hands ; but 
) which, excepting one trifling article of chairs, were some mean body clothes, 
and some old blankets, &c. he had received from the widow of Patrick Smith, 
and understood to be at her disposal ; and a proof, which the pursuer insisted 
for in support of his condescendence, being taken, this interlocutor was pro- 
nounced by the Lord Ordinary ; “ Finds the intromission with the defunct’s 
body-clothes and chest proved is too inconsiderable to subject the defender pas - 
^ sive in payment of the defunct’s debts; and, therefore, assoilzies the defend- 
er from the penal passive titles insisted on by the pursuer ; and finds he can 
(only be subjected in valorem of his intromissions.” 

Pleaded by the pursuer, in a reclaiming petition ; The doctrine of the pas- 
sive title of vitious intromission is explained by Stair, B. 3. Tit. 9. $ r. 2. and: 
3.; Bankton, B. 3. tit. 9. § 1.; M’Kenzie, B. 3. Tit. 9. f 23.; Craig, lib. 2. 
dieg. 17. § 3. and 16. 

These texts make nd mention of a greater or lesser degree of vitious intro- 
mission, but are conceived in the most general terms. General principles,, 
when good, must be strictly maintained. The passive title inferred from viti- 
ous intromission, which is to be considered as a penal sanction, to preserve the 
effects of a defunct debtor from being embezzled by those having access to his 
house and repositories, must not be relaxed, otherwise intromitters would flatter 
themselves that they might go so artfully to work as to have a chance that; only 
intromissions of a small value would be detected, and so they would escape ; • 
nor ought it to avail such, that they have only taken, or been discovered to 
have taken, things of small-value. 

The former practice of the Court is also consonant to the pursuer’s plea; 
March 20th 1624, Cochrane, No 146. p. 9825.; July 14th 1626, Johnston’ 
No 16. p. 9659.; January 17th 1627, Fraser, No 18. p. 9661.; July 12th 
1628, L. Morrieston, No 173, p. 9853.; February 14th ^29, Steven, No 19. 
p. 9663. ; January 15th 1630, Cleghorn, No 21. p. 9664. ; January 25th 1632, 

Scarlet*; January 12th 1633, contra Bruce, No 148. p. 9827.; Fel 

bruary 5 th 1636, Mowat, No 149. p. 9827.; June 15th 1675, Abercainey,. 
No 151. p. 9828.; November 29th 1679, Irving, voce QualitixdOath; February* 
j.. 7 th 1697, Marquis of Tweeddale, No 172. p. 9852.; June 29th 1795, Archi- 

- Scarlet Paterson, Dune, p. 614. in the Appendix to this Title. 
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bald, No 152. p. 9829 . ; June 24th 1699, Duff, (see Appendix.) ; and decisions 
of the English Judges, 1658, Hay, see Appendix. 

But, separatim, supposing this novel idea were to be adopted, that intromis- 
sion with things of small value ought not to infer the passive title of vitious in- 
tromission, a due consideration ought to be had to the station and circumstan- 
ces of parties ; for there is no doubt, that what may be considered things pf 
small value, in the case of people of high rank, ought not to be looked upon 
in that light in the case of mechanics, and others ih such circumstances as the 
deceased Patrick Smith ; at the same time, it would appear, that here the de- 
fenders, besides what is mentioned in the interlocutor, had laid hold of every 
thing they could; and a recent instance will be remembered in the case ofTel- 
fer contra Milmyne, December 2d 1769, see Appendix. 

Answered ; The authorities cited do clearly show, imo, That, from the ear- 
liest mention of the passive titles in our law, and even during the period when 
they were most in vogue, that it was a question in arbitrio judicis , whether the 
penal passive titles were incurred or not ? and that, in discussing this question, 
the animus, or intention, and extent the of the intromission, were the governing 
rule ; and, indeed, this is founded in the nature of the thing, as, in order to 
constitute a delict of any kind, an animus delinquendi must concur ; and this, 
again, must be judged of from the circumstances of the case. . ido, These au- 
thorities do further prove, that the Court has gradually departed from the seve- 
rity of our ancient practice with regard to questions of this nature , and the 
reason, as well as the progress of it, is traced in a masterly manner in Hist. Law 
Tracts, v. 1. p. 73. 

Passive titlds, in general, and that of vitious intromission, in particular, be- 
ing introduced as a check to fraud, and the penalty of vitious intromission be- 
ing so great, every equitable and favourable circumstance tending to exclude 
the presumption of fraud, is pleadable by the party, and will enter into the 
consideration of the Judge. Where, indeed, there is ground to presume frau- 
dulent intention of the intromitter, e. g. from the universality of his intromis- 
sion, or other unfavourable circumstances attending it, there the sanction of the 
law yrill be applied ; and, on the other hand, where the presumption of fraud is 
t ak en off by any favourable circumstances, for intance, the smallness of the in- 
tromission, and, where the intromission itself cannot be ascribed to any tortious 
or fraudulent design, then it will not fall within the rule, nor the reason of in- 
troducing this penal passive title ; and so the doctrine is laid down by Erskine., 
B. 3. tit. 9. § 53. *who mentions, in particular, a decision 22d January 1713, 
Stark, No 153. p. 9831. where vitious intromission was excluded by the small 
value of the thing intromitted with. 

It does not appear that any attempt had been made to stretch or extend the 
penal passive title of vitious intromission beyond its just limits, from the date 
of the last quoted decision, till the case Black contra Wallace and Kings, January 
26th 1 739, . cited in Dictionary, No 155. p. 9831, and the judgment there 
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No 157. en tends, in the strongest manner, to support the defender’s general proposition. 

“ It was found, that John and Mary Kings, their intromissions with small par- 
ticulars contained in the receipts, could not, in law, be construed an intromis- 
sion per universitatem, and, therefore, not relevant to infer the penal passive 
title of vitious intromission against them.” 

Had the defender, upon Patrick Smith’s death, entered, per aver sionem, into the 
possession of the defunct’s moveables, there might have been some more ground 
for the pursuer’s plea of subjecting him, as a vitious intromitter, whether the 
amount of them were considerable or not, as, in that case, a malus animus may 
he presumeable. But his conduct was the reverse. He acted by legal autho- 
rity previously obtained. The trifling body-elothes, &c. he understood as given 
him in a gift by the widow ; and he is ready to account for the value of ano- 
ther trifling moveable, mentioned in the proof, which he took into his possession 
custodies causa. And, if the defenders are not misinformed with regard to the 
case of Telfer contra Milnmyne, it was materially different from the present. 
There were there not only an intromission per universitatem, a failure of prov- 
ing the defence that the intromission was by the approbation and consent of the 
pursuer?, but, moreover, various strong circumstances militating against the 
defender. On the other hand, the defenders must lode upon the decision in the 
case of Black, as exceedingly favourable to their side of the question. The 
smallness of the intromission, joined to there beirtg no appearance of fraud, 
seem to have been the capital grounds of that decision, as they do likewise concur 
to support that which hath been given in the present case. 

“ The Lords adhered ; and afterwards refused a reclaiming petition, with- 
out answers.” 


Act. J. Boswell. 


Alt. W. Wallace ^ Cleric, Pringle . 

Fol. Die. v. 4. p. 46. Fac. Col. No 16. p. 4,1, 
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1775. December 15. 

George Penman and Janet Brown against James Penman. 

The present action was brought against James Penman for payment of 
a bond for 800 merks, granted by the deceased William Mitchell and Katha- 
rine Penman, to which the pursuers have right by assignation. 

The defender admitted, that he represents Katharine Penman, in so far as 
about five years ago, he made up a title to her, as heir to her. at law', by a pre- 
cept of clare constat, in "a trifling heritable subject belonging to her. 

In the course of this process, a proof was, before answer, allowed, that Ka- 
tharine Penman represented her husband William Mitchell. A proof was ac- 
cordingly led ; and the Judges were generally of opinion, that it appeared 
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from thence, she had had an universal intromission with her husband’s effects, 
who was the debtor in the bond sued on ; but this being in a question with her 
heir, who, it was urged, could not be made liable universally, on account of 
the predecessor’s delict ; 

“ The Lords found the defender liable in valorem of Katharine Penman’s 
intromissions only.” 

Alt. Get. ferjtttnn. Act. Get. Cirri, Clerk, Tail. 

Fol. Die. v. 4. p. 48. Fac. Col. No 20 6. p. 152. 


1783- 7 u ! v 10 - 

Georoe Tawss again # William Findlater and William Murray. 


Findlater and Murray appointed Alexander Cheyne their supercargo in 
a voyage from Peterhead to Bergen, he being to receive, as his reward, a cer- 
tain share of the profits of the adventure. 

Cheyne happened to die on his return, when he had almost reached the 
land } and on his body s being carried ashore, Findlater and Murray, appre- 
hensive, as it should seem, of suffering loss through his conduct in the busi- 
ness, besides laying hold of the cargo homeward bound, intromitted with his 
personal effects, particularly the money in his pockets, without having taken 
any legal step for authorising them so to do. 

Afterwards, Tawse, a creditor of Cheyne’s, but who had not expeded confir- 
mation, pursued them - as vitious intromitters. 

. Pleaded fox the defenders, The bona fides with which they acted must not 
only exempt them from the character and penal consequences of vitious intro- 
mission, but entitles them to retention of the sums in their hands for payment 
of the debts due to them by the defunct. On the other hand, the pursuer 
not having made up a title by confirmation, has no right at all to insist in the 
action. _ 

Answered, By their intromission, the defenders have subjected themselves to 
an universal passive representation of the deceased, and are therefore sued as' 
personally liable for his debts : So that it is not the object of the pursuer to : 
attach the moveables of the deceased as in bonis defuncti, in which case alone 
confirmation could have been of any use. 

The general opinion of the Court was, That though there was no ground for 
subjecting the defenders universally as vitious intromitters, yet that they so far 
Stood in that ligljt as to authorise the present action to the amount of the ef- 
fects intromitted- with. 

Accordingly, the Lords found the defenders liable to that extent. 

Lord Ordinary, Braxjuld. - A«r. Rottimd. Alt. Maconochie. Clerk, Ome. 

Fac. Col. No 103, p. 17& . 
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1 795. March 7. Ritchie against Bowes. 

* v 

In 1788, ^largaret Ritchie obtained a decree against Thomas Bowes, excise- 
officer, for payment of L. 4 Sterling yearly, as the aliment of a bastard which 
she had to him in 1787, until the child should be twelve years of age. 

Thomas Bowes having died, she brought an action against his brother, Alex- 
ander Bowes, supervisor of excise, concluding for L. 10 Sterling, as arrears of 
aliment due to her on the 7th March 1793, and for payment of it in future. 

Alexander Bowes stated in defence, that he did not represent his brother ; 
and the pursuer was allowed a proof of his having incurred a passive title, by 
vitiously intromitting with' his effects. - . 

Thomas Bowes (it appeared from the proof,) about six years before his death, 
was stationed at Torbolton, where he furnished a small house, for which he 
paid L. 2 : 17 : 5 yearly. From Torbolton, he went to Glasgow, where he hired 
a furnished room ; and having consequently no use for furniture, he sent to his 
father’s house in Kilmarnock the following articles, viz. seven chairs, a tent-bed, and 
a table, the value of the whole amounting to L. 5 : 15 : 6. From Glasgow fie was 
sent to Paisley, where also he had a furnished room. He died there in February 
*799 > at his death, his property consisted of some clothes, a chest, a silver watch, 
a gun, a pair of pistols, and a fiddle, together with arrears of salary, amounting to 
L. 5: 13s, which the defender afterwards received, upon his receipt, from the 
collector of the district. A sister of the deceased, who attended him in his ill- 
ness, brought his corps to Kilmarnock in a coach, at the desire, (as there was 
reason to believe) of the defender, and also, at her own hand, carried along 
with her some of the effects above enumerated. A few days after the funeral 
she returned to Paisley along with the defender, when they packed up the re-* 
mainder of them. What became of them afterwards the witnesses did not 
know. The defender, before he left Paisley, paid the medical people who at- 
tended his brother, what he owed for his lodgings, and some other small debts, 
which in all, including the hire of the coach, and other funeral expenses, 
amounted to L. 18 : 18 : 4. At Whitsunday 1793, the father left Kilmarnock, 
and came to reside in family with the defender at Dunfermline, and brought 
along with him the furniture which had belonged to his deceased son. 

Such being the amount of the evidence, the defender contended, That he 
had not incurred a passive title : That it was the constant custom of the Ex- 
cise to pay the arrears of salary due to their deceased officers to their nearest 
relation, without requiring any title in him, merely upon his shewing evidence 
that he had paid the funeral charges : That it was his sister, not he, who got 
possession of, and carried to her father’s house, the trifling effects which be- 
longed to his brother at his death ; and that although he was present when 
part of them were packed up, yet having immediately after set out for Edin- 
burgh, he never enquired more after them, but took it for granted that his sis- 
ter earned them to her father’s house, as she had done the former parcel : 
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That with his brother’s furniture he never had any concern ; it had been sent No 

by him to his'father custodies causa, who could therefore be liable for it only 
in valorem. And, lastly, that although he had taken possession of all his bro- 
ther’s effects, he wpuld not have incurred a passive title, as he had never 
heard of the present claim against his brother till called in tliis action : That 
in the whole of his conduct, there was not the smallest appearance of fraud : 

That the effects themselves were of little value ; and that he had already paid 
debts of his brother, which would have more than exhausted their price, if they 
had been exposed to sale. 

The general arguments used on both sides, respecting the nature of vitious 
intromission, were in substance the same with those stated in the case of Wilson 
and Smith against Armour, No 157. p. 9833. where also the whole authorities 
referred to will be found. 

The Lord Ordinary assoilzied the defender. 

On advising a reclaiming petition and answers, several of the Judges were 
for adhering to the interlocutor, partly because they thought there was no evi — 
dence of the defender having intromitted with any part of his brother’s effects, 
except his arrears of salary, in doing which he was justified by the practice of 
the Excise, and partly because it was clear that he had already bona fide paid 
debts to a larger amount than the whole value of the property left by his 
brother. 

A majority of the Court, however, were for altering the interlocutor. If the 
passive title of vitious intromission still exist in our law, (it was observed,) the 
defender has incurred it. The practice of the Excise,' to pay, without a title, • 
cannot affect the general rules of law. Independently of this, however, all his 
brother’s effects have ultimately landed in the defender’s house, as bis father 
and sister now reside with him; and they acted under his eye, and with his 
permission, in taking away what they received. It appears also, that he had 
interfered with a part at least of these effects, before they were carried away, 
yet he did not so much as cause an inventory of them to be made. His brother, 
must also, at his death, have had some ready money, though probably not much ; 
of this, however, no account has been given. The defender, besides, took the 
whole charge of settling his affairs. He also ordered a Coach burial, which was im- 
proper, unless he meant to give out of his own pocket what money should be. 
necessary to pay his brother’s debts, in so far as his own funds were insufficient 
for that purpose. In short, he had a general intromission and management,, 
without the ceremony of a title, and therefore must be presumed to have had. 
an animus of representing. 

The Court, (28th January 1795,) “ found the defender, as intromitter with, 
the effects of his/ deceased brother, liable in the debt due to the pursuer, with, 
the expense of process.” 1 

And on advising a reclaiming petition, with answers, the Lords “ adhered.” ' 

Lord Ordinary, Dutnmnan. Act. Honyman. Alt. FUttbtr. Clerk, Gordon,. 

& D* Fol. Die. v, 4. p. 47, Fac. Col, No 166. p. 399.. 
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No 1 61. 

Circumstan- 
ces in which 
intromission 
did not in- 
fer a passive 
title. 



1802. December 9. 

Gardener and Others against Davidson and Others. 

James Pearson, merchant in Dumblain, died upon the 2Cth March 1795, 
leaving a widow and four daughters, the eldest of whom only had attained ma- 
jority. John Drummond, Pearson’s nephew, and John Davidson, writer in 
Auchterarder, his wife’s brother, sealed up his repositories, and were present 
along with his family when they were afterwards examined. Various bills 
were found, some of which were discounted during the month of April 1796. 

Upon the 26th of May following, Jean Pearson, the eldest daughter, was de- 
cerned executrix as nearest of kin ; and soon after, a factory was granted by 
the widow and children to Drummond. 

Pearson had been generally understood to have been in opulent circum- 
stances. Besides possessing some heritable subjects, upon which his wife was 
secured for a jointure, he was proprietor of four shares of the stock of the Perth 
Banking Company, and of the same number of shares in the Bank at Stirling, 
flis executrix obtained confirmation of the shares of the stock of the Perth 
Bank, but the shares of the stock of the Stirling Bank were drawn out without 
•any confirmation, and the discharge was granted by the widow and children, 
together with Davidson and Drummond the factor. 

During the course of the year 1796, various payments were made out of the 
funds of the deceased, while the affairs were entirely managed by Davidson and 
Drummond, with the approbation of the family. In the course of the spring 
of 1797, a state of accounts was made out, by which, for the first time, it was 
discovered that there was a deficiency for payment of the debts. Upon this, a 
general meeting of the creditors was called, to determine what measures should 
be adopted, when Davidson offered, upon the part of the family, to submit the 
' Whole of Pearson’s funds to the direction of his creditors. 

The proposal, however, was not accepted, and an action was raised, in which 
the widow, the children, Davidson and Drummond, were summoned as defend- 
ers. It concluded, first, That the defenders, conjunctly and severally, should 
be found liable, as vitious intromitters with Pearson’s effects, for payment of his 
whole debts; or, 2 dly, That they should at least be found liable for such a 
share of the debts as the creditors would have drawn from the effects of Pear- 
son, as they stood at the time of his death : And afterwards a supplementary 
conclusion was introduced, by an amendment of the libel, for subjecting the 
children of Pearson on the passive title of gestio pro hcerede. 

The Lord Ordinary (2d February 1802) found, “ That there were no suffi- 
cient grounds tor subjecting the defenders as vilious intromitters, or for sub- 
jecting them in the passive title of gestio pro hcerede: But, before further an- 
swer, appoints parties procurators' to be ready to debate upon the question, 
How far the defenders, although not liable universally upon the foresaid passive 
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titles, are not bound, in consequence of their incautious proceedings, to repair j^o 
the loss thereby occasioned to the creditors, and to replace matters in the same 
situation in which they stood at the death of the late James Pearson ?” His 
Lordship afterwards superseded the consideration of the question reserved in his 
interlocutor, until the pursuers obtained a decision of the Court upon the gene- 
ral ground of the passive titles. 

The pursuers accordingly reclaimed and 

Pleaded i 1st, That the defenders, who had intromitted with the effects of 
Pearson, were liable, as vitions intromitters ; and, idly. That the heirs portion- 
ers, more especially the eldest daughter, were liable in the passive title of gestio 
pro beerede. N 

The general object of our law, in instituting the passive title of vitious intro- 
mission, is, to prevent the moveable effects of a debtor from being abstracted 
from his creditors after his decease ; and this security is obtained by subjecting 
those who intermeddle with the moveables of a defunct, without inventory or 
confirmation, in payment of the whole of his debts. 

Vitious intromission may be considered as applying either to the nearest of 
kin, or to persons who have no right to the succession. If the former take pos- 
session of the effects, they commit no crime, because they are perfectly entitled 
to do so ; but then they become liable for all the debts of the deceased, and 
are bound to pay them whatever may be their amount. This is the natural 
course of law, which considers the heir as eadem persona cum defuncto. At the 
same time, certain legal proceedings are provided, which an heir may adopt, 
who wishes to avoid this responsibility. He may have himself decerned execu- 
tor; and after giving up an inventory of the effects to be confirmed by the 
Commissaries, upon finding caution, he may make use of these effects with per- 
fect security, as he is not liable beyond this inventory ; and at the same time, 
every person who has a claim upon the inheritance, is secure that no part of the . 
succession shall be secreted or squandered. An heir who is not liable for his 
ancestor’s debts, must be considered as an exception from the general rule, and 
he can only have the benefit of that exception, by faithfully following out the 
course marked by law, for the security of cr editors. 

The case of intromitters, who have no right to the succession, is less favoura- 
ble than that of heirs. They have no title to interfere with the effects of the 
deceased at all ; and if they open his repositories without legal authority, and 
carry off his papers, they assume a character which does not belong to • them ; 
they place themselves in a situation where they may commit fraud with impu- 
nity ; and therefore the law provides, that they shall be equally responsible to 
creditors who have an onerous claim on the succession as the heir himself, who 
Iras a legal title. In applying the law on this subject, the question is not. 
Whether the person acted with bad intentions. It is enough, that he knovv- 
ingly took possession of lhe effects of the deceased, without adopting those steps 
Voi. XXIII. 54 S 


Digitized by v^ooQle 



PASSIVE TITLE. 


Div. I\T. 


584^ 

No 16 r. which are pointed out for the security of all concerned ; Craig, L. ii. t. 17. § 5.; 

* ' Ritchie against Bowes, March 7. 1795, No 161. p. 9840. 

Partial confirmation is no defence against the passive title, when the vitious 
intromission greatly exceeds the value of the subjects confirmed. The duty of 
an executor is to give up a full inventory of the effects, so far as is consistent 
with his knowledge ; and if he has intromitted with effects without confirming 
them, he incurs the same responsibility as any other vitious intromitter ; Hope, 
Min. Pract. tit. 3. § 5. ; Craig, L. 2. 1. 17. $ 3. J Stair, b. 3. tit. 9. { 11.; Knee- 
, land against Baillie, February 13. 1627, No 167. p. 9848.; Steven against 
Paterson, February 14. 1629, No 19. p. 9663.; Irving against Forbes, June 
8. 1676, No 5. p. 7722.; Anderson against Anderson, January 28. 1678,, 
No 170. p. 9851.; Marquis of Tweeddale against Dempster, Feb. 17. 1697, 
No 1 72. p. 9852. ; Drummond against Campbell, Dec. 1 3. 1709, voce Service and; 
Confirmation; Lawrie against Gordon, July 27. 1779, No 94. p. 3918.; Fraser 
against Gibb, 10th Feb. 1784. No 95. p. 3921. The doctrine established by these 
decisions applies in the strongest manner to the present case, where the intro- 
mission wasuniversal, while the inventory and confirmation were trifling, and 
such as not to afford the smallest security to the creditors of Pearson. 

idly. With respect to the passive title oi gestio pro bar ede, the pursuers 
ed That the daughters of Pearson had taken possession of his heritable subjects, 
without, being served heirs-portioners to their father ; that, they had levied the: 
rents and granted a factory to Drummond, giving him a commission to intro- 
mit with the heritable subjects. Such a conduct is exactly that which the law. 
has described as sufficient to incur a passive title ; Erskine, 8vo, b. 3. tit. 8.: 

_ ^ 2 j nnv ertd ; The argument maintained by the pursuers, resolves itself into an» 

attempt to revive doctrines with respect to passive titles which have been long 
obsolete. In early times, when the utmost strictness was requisite to prevent 
individuals from plundering the property of their neighbours, he who interfered: 
irregularly with the moveables of a person deceased, was held liable for all his . 
debts without limitation. But this regulation has been gradually mitigated,, 
and is not now enforced, unless there be some appearance of fraud.; Bankton, 

"V« p« 421. , 

* It does not appear, even in the most rigid period of our practice, that the de- 
fenders, Davidson and Drummond, could have been found liable. The former 
merely gave advice and assistance to his sister with respect to the affairs of her 
family, without ever obtaining possession of any of the funds, or intromitting : 
in any way with the estate ; and Drummond acted in all his intromissions un„ 
der an express authority from the executrix of the deceased, whom he was en- 
titlied- to regard as having a right to the property. He cannot therefore be.- 
found liable upon a passive title ; Stair, b. 1. tit. 9. § 8.; lennant against Ten*. 
aant, July 28. 1626, Durie, No 192. p. .98.66. 
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The mere -fact of super-intromission, was never understood Xo make an exe- No i6l« 
cutor universally liable. The original practice with respect to the aditio in mo- 
bi/ibus, was for the executor decerned, upon obtaining confirmation, to give up 
• an inventory of the whole moveable estate of the deceased on oath, in so far as 
it consisted with his knowledge ; Craig, b. 2. t. 17. § 2. If there were any de- 
fect in this inventory, it- was incumbent upon the executor to show that the 
omission was innocent ; and it was only when this. could not be shown, that, 
even in the earliest periods, the super-intromission subjected him in an univer- 
sal passive title; Scot against Livingston, December 5. 1623,. Durie, No 145. p. 

9824. ; Reoch against Cowan, February 26. 1668, Stair, No 150. p, 9828. ; 

Douglas against Tours, June 20. 1629, No 168. p. 9849. 

But a material change came to be introduced with respect , to the confirma- 
tion of executors, and the form of exhibiting an inventory was by degrees laid 
aside; Ersk. b. 3. t. 9. § 33. A partial confirmation became the general prac- 
tice ; and the strict doctrine, which held an executor who did not give a full 
statement of the whole effects guilty .of perjury, was consequently abandoned. 

Unless fraud be positively established in the conduct of the executor, a partial ' 
confirmation has for a long period been understood to protect him from incur- 
ring the passive titles ; Bank. y. 2. p. 424. ; Ersk. b. 3. t. 9. § 53. 

- a dly. With regard to the passive title of gestio pro bcerede, it was answered, 
that the widow was entitled, by her marriage-contract, to an annuity out of 
the rents of the heritable subjects ; gp^that Jhe. fee of this property being pro- 
vided by the contract of marriage to the children of the marriage, the eldest 
daughter, as heir portioner of provision, was not. liable beyond her intromis- 
sions. 

. But it was, above all, strongly urged upon the part of the defenders, that 
their conduct was perfectly free from any fraudulent intention ; that they be- 
lieved Pearson’s property greatly to exceed the amount of his debts ; and that 
whenever they discovered their mistake, they made over the whole of the ef- 
fects to the creditors. 

The Court, upon advising the petition, with answers, adhered to the interlo- 
cutor of the Lord Ordinary. 

But great doubts were expressed by some of the Judges in the minority, with 
respect to the propriety of this decision ; and it was even stated from the Bench, 
in the strongest manner, that, if this case were to be followed as a precedent, 
the doctrine of -passive titles might be expunged altogether from our law 
books. 

Act. Campbell junior. Agent, Ja. Gentle. 

Agent, R. Hill, W. S. Clerk, Gordon. 

Fac. Col. No 69. p. 156. 

54 S 2 


Lord Ordinary, Cullen. 
Alt. W. Erskine. 
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SECT. II. 

Where Possession commenced lawfully, the continuing in Possession 
■will not be Vitious Intromission. 


1628. January I €. „ Allan’s Executors against Lander. 

No 162. 

A husband after his wife’s decease, cannot be convened as vitious intromit- 
ter with her goods to pay her debt, being dominut omnium ejus bomrurn , and 
continuing only in that possession after her decease which he once as husband 
had lawfully acquired. - 

Fol. Die. v. i.p. 42. Doric. Spottiswood. 

This case is No 135. p. 5931. voce Husband and Wetk. 

A similar decision was pronounced 7th February 1629, Brown against 
Dalroahoy, No 136. p. 5932. voce Husband and Wife. 


No 163. 

/ 


1674. June 10. Lady Spenberfleld against Hamilton. 

When a person enters to the possession of the defunct’s house by a warrant 
of the Lords, his pQSsession of the goods in the house does not infer vitious in. 
tromission, unless he make use of goods, which usu consumuntur , or dispose o£ 
goods that are not of that nature, such as beds, tables, & c. 

Fol. t)ic. v. 2. p. 42. Dirleton. Stair.. 


*** This case is No 97. p. 9762.. 


No 164. 

Vitious intro* 
mission found 
excluded and 
that thero was 
no claim be- 
yond the va- 
lue, the intro- 
mission being 
that of a 
husband con- 
tinuing to 
possess his. 


1676. December 13. Fairholm against Montgomery. 

Mr John Fairholm pursues Mr Francis Montgomery for 2o,oco merks, due 
to him by the Earl of LeYen, as being vitious intromitter with his Lady’s half o£ 
the moveables, which he possesseth, and hath not confirmed now by the space- 
of a year and more after her death, which Lady was heir to the Earl of Leven 
his debitor. The defender answered , That a husband continuing to possess his 
own moveables, can never be vitious intromitter for his wife’s share, though he 
confirm not within the year. 2 do, The defender hath a disposition from his 
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Lady. It was replied , That the disposition was in lecto, and imports but a lega 
cy, and cannot exclude creditors. 

The Lords found the defence relevant to exclude the general passive title of 
vitious intromission, he confirming before extract, but prejudice to the creditors 
to insist quoad valorem. 

The pursuer further insisted upon this title, that the Jdefender is liable for his 
Lady’s debt jure mariti, especially seeing it was established by a decreet against 
him in her life. The defender alleged, imo. That though the marriage were 
standing, he was not liable for any heritable debt of his wife’s jure mariti , that 
being a consequence of the communion of goods betwixt man and wife, which 
is only in moveables. 2 do. Though this debt were moveable, yet it hath 
no effect against the husband after dissolution of the marriage, though decreet 
was obtained before, as hath been oft-times decided. The pursuer answered. 
That though this debt was heritable by infeftment, yet it contains a personal 
clause for payment; and therefore, according to the common custom, a charge 
of horning would, make it moveable upon this account, that the creditor be- 
takes himself to his personal right : But here there is more, for the creditor 
could not charge the debitor being dead, but he hath pursued an action for 
payment, and obtained decreet, and never possessed after. 2 do, Albeit the dis- 
solution of the marriage frees the husband from that indefinite obligement, to 
be liable for all his wife’s debts, yet he remains' still liable in quantum est lucra - 
tus ; for the marriage being a legal assignation to the wife’s moveable estate, 
must import the burden of her debt so far as the moveable estate can reach, and 
remains unconsumed per oner a matrimonii, as was found James Cunninghame 
contra Thomas Dalmahoy, No 82. p. 5870. It was replied, That though that 
hath been sometimes sustained, yet it hath never been cleared upon what 
ground, and how far it is to be extended : But the only just ground can be, 
that if a wife have debts anterior to the marriage, her posterior marriage cannot 
defraud her creditors, if she have nothing aliunde to pay, if her moveables ex- 
ceed the just interest of the husbaftd, ad sustinenda oner a matrimonii ; but'other- 
ways marriage is always interpreted a cause onerous, and in this case the Countess 
hath a plenteous real estate befalling to her heir.. 

This point the Lords decided not, but resolved to hear it in their own pre- 
sence, for clearing the extent of that title.. 

• Stair, v.~i.p. 477. 


Gosford reports this case: 

The Lord Melville assignee, constitute by John Fairholm- of Craigshall, ins 
and to a bond granted by the deceast Countess of Leven, for the sum of ,20,000 
merks, whereupon he was infeft in an annualrent out of her estate, aud where- 
upon he had obtained a decreet against the Countess and Mr Francis Montgomery,, 
then her husband pro interesse , and thereupon had denounced them to the. horn 


' No 164. 

wife’s shave 
of moveables 
unconfirmed 
for year and 
day, he har- 
ing a disposi- 
tion to the 
moveables in 

lecto. 
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No 164. did intent action against Mr Francis after dissolution of the marriage for payment 
of the said debt upon these grounds ; imo, That he was liable, because he was 
locupletior f actus by the marriage, having intromitted with the rent of the estate 
-during the marriage ; zdo, That he was liable jure mariti to his Lady’s debt ; 
upon which ground they cited a practick, The Laird of Cunninghamhead 
against Thomas Dalmahoy, No S2. ,p. 5870.; whereupon he was found liable 
to the Duchess of Hamilton’s debt jure mariti, as being locupletior j, actus after 
dissolution of the marriage. It was answered, That the Lord Melville could 
not pursue as assignee, be.cause the time of the assignation he' was tutor to the 
deceased Countess, and having meddled with her estate before and since the dis- 
solution, albeit the tutory was now ceased, yet ante redditas rationes, the law 
presumes, that any assignation he purchased to his pupils bond was acquired by 
her means and not by his own ; and until the end of the count and reckoning, 
this title of assignation could not be sustained, the pupil being only debtor ; 
and that he could not be liable as locupletior factus by the marriage, because 
any provision he had by the contract was but a just and competent remunera- 
tion, he having married the heritrix, and having renounced the righf of the 
courtesy of Scotland, whereby the rents of the whole lands would have fallen 
to him in case there had been an heir of the marriage : Likeas, he did advance 
of his own means, the sum of 50,000 merks, which was applied for the payment 
of the debts of the family, and whereof he hath no repetition, albeit there be 
no heirs of the marriage, and in consideration thereof, all that he gets is but a 
naked liferent of a part of the lands, the rest being burdened with the credi- 
1 tors’ debt ; so that by our law, the provision for so just and onerous a cause 
cannot be reduced by creditors upon the act of Parliament 1621, albeit they 
were insisting for a reduction upon that head. Likeas by a practick, The Earl 
of Northesk against the Lady Craig, for additional jointure besides what 
was provided by the contract of marriage, being offered to be reduced upon 
the said act by a lawful creditor, she was assoilzied upon this ground, that 
there was more than a sufficient estate to pay creditors of all their debts, and 
that therefore, she should enjoy her liferent until the rest of the estate was dis- 
cust ; and provisions made by husbands and wives could not be quarrelled but 
by subsidiary actions, in case the heir or executor were not found, after discus- 
sing, to have heritage 'or moveable estate sufficient to pay creditors. Likeas, 
that any intromission with the moveables could not make the husband liable 
because he bad right thereto jure mariti , which was' an assignation in law j 
neither could the pursuer’s title be sustained, unless he were executor creditor 
confirmed, which title is not yet settled in his person; and if it were needful, the 
defender could instruct that be hath paid as much debt as the moveables could 
am ount to. The Lords haviog seriously considered this case, and the whole 
titles whereupon the pursuit was founded, with the answers made thereto, as to 
the first. They found that the assignation being stante tutela ante redditas ra- 
. times, the tutor could not pursue till it might appear whether the assignation 
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•was purchased by the pupils means or his own ; neither did they find, that after 
dissolution of the marriage, the decreet and horning executed against him pro 
'inter esse, only could make him liable, seeing in a former process Craigshali 
when the right was in his person, had executed the horning in his name, but had 
judicially declared that it was against his knowledge and warrant that it was 
rpEecuted against the husband, so that the marriage being now dissolved, the 
Countess’s heirs were only liable ; and for that title that he was locupletior f ac- 
tus, there being no reduction upon that head, they did assoilzie in this process, 
but reserved it as accords, as likewise how far he might be liable as intromitter 
with the moveables of the pursuer, or had a title as executor creditor. 

Gosford , MS. No 915. p. 592.. 


1680. June 9. Brown against The Earl of Lothian. 

William Brown pursues the Earl of Lothian as vitious intromitter with his 
father’s moveables, . for payment of a debt of his father’s, contracted after the 
disposition of the estate of Lothian to him, and condescends that the Earl in- 
tromitted with the instruments of the coal-work, and with the tiends of the 
feuers of Newbottle. — The defender answered to the first, That his father ha-- 
ving disponed to him the estate, with coal and coal*heughs, with reservation of 
his 'own liferent, the property of the ooal-heughs carries therewith the necessary 
instruments of the coals, though not expressed ; and his father having dispon- 
ed his liferent right to Sir Patrick Murray, he possessed till his father’s death; 
after which the defender continued to uplift the profit of the coal, the servants 
of the coal remaining the same, and retaining the instruments of the coal-work;- 
and denies any other intromission ; so that though the instruments of the coal- 
work could be questioned, as not carried by the disposition of the coal-heugb, 
yet the servants continuing to work with the same instruments, could never in-i 
fer a vitious passive title against the Earl, albeit executors might have recover- 
ed the instruments from the work-men ; and as to the tiends, the Earl uplifted 
a part of the feuers’ teinds by virtue of a tolerance from Sir Patrick Murray, to 

whom the late Earl disponed the feu-duties and tiends of his liferent lands. 

The pursuer replied- to the first, That instruments of a coakwork, not being 
fixed to the ground, were certainly moveables, and so could not be carried by 
the disposition of the land and coakheugh, unless they were expressed, but 
would belong to executors, and fall in escheat in the same way as steelbow- 
goods, or the plough and plough-goods upon the mains, which being continued' 
to be made use of by servants, by their master’s knowledge and approbation, 
would infer his vitious intromission ; and the Earl could not be ignorant that the • 
servants continued to make use of the instruments which were his father’s ; andi 
as for the feuers’ tiends, they are not disponed by his father to Sir Patrick* 


No 164; 


No 165. 

It being 
pleaded, that 
the far of a 
coal-work 
did, after the 
liferenter’s 
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it not being 
properly an 
intromission, , 
but only a 
continuation 
of possession. . 
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The Lords found. That though the servants in the coal-work continued to 
make use of the instruments of the coal-work, either fixed or unfixed, this did not 
infer vitious intromission against the Earl ; but did not determine to whom the 
property of the unfixed instruments did belong, such as picks, buckets, and 
mattocks, &e. ; and found the tolerance from Sir Patrick Murray relevant to 
liberate from the universal passive title, albeit the disposition had a general 
clause, dubious whether it would extend to the feuers’ teinds or not; seeing a 
colourable title was sufficient to exclude this universal passive title. 

Fol. Die. v. 2. p. 42. Stair, v. 2. p. j 6 t. 


SECT. III. 

Where the executor has been confirmed.-— Where the party died at 

the horn: 


16 iC. February 1. Johnston against Ker. 

In an action pursued by Johnston against Margaret Ker, the Lords sustain- 
ed an exception of executors confirmed against the libel of universal intromis- 
satrix ; but thereafter, it being replied, that the relict was nominate, and had 
intromitted with certain goods, which were not confirmed ab initio , the Lords 
repelled the exception, in respect of the reply, notwithstanding it was dnplied, 
that the goods and sums omitted were confirmed in the dative ad omissa, and 
decreet of exoneration given in favours of the executor ; and that because the 
Lords found, that the relict had intromitted before the confirmation, dolo fecit 
that she did not confirm. 

Fol. Die. v. 2. p. 4*. Kerse, MS. fol. 141. 


1627. February 13. Kneeland against Baillie’s Relict. 

In an action for registration of a bond, by one Kneeland against the Relict 
of Baillie, who was maker of the bond, she being convened as intromissatrix 
■with the defunct’s goods, the Lords sustained the action against her as intro- 
missatrix, notwithstanding that she alleged, That there was executors confirmed 
to the defunct long before the intenting of this cause ; seeing the bairn was 
confirmed executor, and the testament was given up by herself, and that she 
made faith, and caused find caption in the testament; and that the particulars 
which were condescended on to have been intromitted with by the defender. 
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before the said confirmation, were not given up in testament; which neither 167, 

being given up, nor eiked since, discovered a fraud upon her part, and so the 
action was sustained against her hoc nomine ; and found it not necessary to put 
the pursuer to take a dative ad omissa ; also they found, that the said intromis- 
sion being proven against her, it should import decreet against her as universal 
intromissatrix, and for payment of the whole debt ; and not to that effect alle- 
narly, to make the goods intromited with furthcoming to the pursuer pro tanto , 
for payment so far as the said goods would amount to ; but that, albeit the 
same could not satisfy the whole debt, yet that she should pay the same as 
universal intromissatrix, in respect of her foresaid fraudulent omission to give 
up the same. , 

Act. " ■ »; Alt. Sand Hand:. ' , Clerk, Gibton. 

Fol. Die. v. 2. p. 42. Durie, p. 272. 


*** Spottiswood reports this case : 


A relict being convened as intromissatrix with her husband’s goods and 
gear, alleged, No process against her, because she offered to prove that there 
were executors confirmed before the intenting of the cause. Replied , That he 
ought to have process against her notwithstanding, became he offered him to 
prove she had intromitted with sundry , particulars given in ticket, besides 
what was given up in testament. Duplied, Let him take a dative ad omissa j 

for, as for her intromission, she was countable to the executors. The Lords 

found process against the relict as universal intromissatrix, in odium fraudis et 
perjurii, in giving up of the inventory. 

Spottiswood, (Executors.) p. 112. 


1629. June 2o.\ Douglas against Toures. 

When one is pursued as universal intromitter with any defunct’s goods, it 
is a good exception, that there was an executor confirmed to. the defunct before 
the intenting of the cause ; because the executor being a party representing the 
defunct, all the defunct’s creditors have good action against him ; but if one 
confirm himself executor to a defunct as a creditor of his, for payment of his 
own debts, he is not such a party as action can be had against him for any of 
the defunct’s debts ; and therefore such confirmation cannot free an universal 
intromitter. Yet, in the like case, between Jean Toures and N. Douglas, the 
Lords would not sustain action against the defender as universal intromitter, 
but found that the pursuer should take a dative ad omissa by the first executor, 
who had confirmed himself executor creditor, or yet that he might pursue the 
intromitter for giving up that wherewith he had intromitted. 

Spottiswood, (Universal Intromitter.) p. 352. 

. 54 T 
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No 169; 

It is no de- 
fence against 
vitious intro- 
mission, that 
the intromit- 
ter died at 
the horn,, 
because his 
moveables are 
still liable to 
the diligence 
of his credi- 
tors, unless 
there be a 
general decla- 
rator on the 
£.ft. 


*** Durie reports this case : 

• 

One being convened, as universal intromissatrix with her father’s goods, to 
pay a debt owing to the pursuer by her father ; and the defender alleging. That 
there was another of the defunct’s creditors confirmed executor to him, so that 
thereby she could not be convened as universal intromissatrix; and the pursuer 
replying, That a creditor confirming himself executor in aliquo individuo, only 
to the effect his own debt might be paid, that could not take away the action 
competent to another creditor, against the intromitter with other goods, by and 
attour that which was confirmed, and that he could not have action' against 
the executor: — The Lords found, that there being an executor confirmed ante 
captam litem, albeit he was only a creditor, against whom no other creditor 
could have action in law, yet that thereby no other could be convened as uni- 
versal intromitter; but that the pursuer might either seek a dative ad omissa,. 
or else insist against the defender, as intromitter, to make the particulars, which’ 
should be:proven to be intromitted with by her, furthcoming to the pursuer; or 
the prices thereof ; for which particulars sentence should only follow against 
the defender, and for the .which the action was sustained ; hut not to make her 
liable to the debts as universal intromissatrix, for the which the action was not 
sustained; and election was given to the pursuer, either to insist against the 
defender in this same process as intromitter to the effect foresaid, or else to- 
seek a dative ad omissa. See Service and Confirmation.- 

- Act.* 1 ■ ■ Alt. Mo<wat. 

' Die. Fol. v. 1. p. 42. Durie, p. 448. 


1662. February 7. Marjory Gray against Dalgardno. 

Marjory Gray, pursues Dalgardno, as vitious intromitter with the goods of 
a defunct, to pay his debt, . who alleged, Absolvitor, because the defunct died 
rebel, and at the horn, and so nihil fuit in bonis defuncti ; seeing, by the rebel- 
lion, all his moveables belonged to the fisk, ipso jure, without necessity of 
tradition, for the King, jure corona, hath the right of lands without infeltment, 
and the right of moveables forfeited, or fallen in escheat, without tradition or 
possession. The pursuer answered, Non relevat, because the defender intro- 
mitting without any warrant from the fisk, is quasi prado, and moveables are 
not ipso facto in the property of the fisk by the rebellion ; hut, if they be dis- 
poned by the rebel for an onerous cause, the disposition before rebellion will 
be valid ; or, if they be arrested for the defunct’s debts, and recovered by sen- 
tence, making furthcoming ; or, if a creditor confirm himself executor-creditor 
to the defunct rebel, he will be preferred to the fisk ; by all which it appears. 
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that the rebellion transmits hot the property. The defender answered , That No 1 69. 
these instances do only show that the King prefereth creditors, and takes but 
the benefit of what the rebel had deductis debitis , or what was contracted with 
him bona fide , but doth not say,' that the property of the goods was not in the 
fisk, but in-the rebel. ,, 

The Lords repelled the defence. •' The defender further alleged, That not 
only was the defunct rebel, but that he had a gift of his escheat. The pur- 
suer answered. Non relevat, unless it had been before the vitious intromission, 
or at least ante motam litem. 

The Lords repelled the defence, unless the defender would allege that rite 
gift was ante motam litem j for they thought, that the taking of the gift was like 
the confirmation of an executor, which purged vitious intromission, being ante 
motam litem . 

1662. February 27. — Marjory Chalmers pursues William Dalgardno, as 
vitious intromitter with a defunct’s goods, to pay his debt, who alleged. Absol- 
vitor, because the rebel died at the horn, and so had no goods ; 2 dly. The 
defender hath the gift of his escheat, and also is executor-creditor confirmed to 
him ; 3 dly. The- defender had a disposition of all the defunct’s goods, albeit he 
possessed not thereby during his life, yet he might enter in possession after his 
death, and not be vitious intromitter. 

The Lords found this defence relevant to elide the passive title, but preju- . 
dice to either party to dispute their right as to the simple avail of the goods ; 
and thpy repelled the first defence, and found the second and third defences 
relevant only if the gift was before the intenting of this canse. 

Fol. Die. v. a. p. 42. Stair, v. 1. p. 92. & 109. 


1678. January 13. Anderson against Anderson. No 1 70* 

If he, as executor to his brother, could deduce a third of the legacies for his 
pains in executing the office, conform to the act in 1617 ? Alleged, imo, The 
act speaks of strangers, which he is not ; ido, It allows deduction from off 
legitims, but not off legacies, as is clear by Durie. 

1678. January 28. — The Lords found the defenders having omitted to con- 
firm some moveable sums lying in Holland, which he knew of by the count 
books, and intromitted therewith, they found it dolose omit, and they made 
him liable for that super-intromission, without putting the pursuer to take a 
dative ad omissa ; so that the Lords inclines to find such super-intromission no 
less a passive title than vitious intromission. 

Fol. Die. v. 2. p. 43. Fount ainhull, MS„ 

54 T 2 
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1697. February 2. Ramsay of Cairnton against Carneoir of Phinev.cn. 

Crocerig reported Ramsay of Cairnton against Carnegie of Phineven, for 
payment of a debt due to him by Kinfawns, with whose moveables Phineven 
intromitted. Alleged, Any intromission he had was as tutor to his brother’s 
daughter, and who was executrix confirmed qua creditrix on her bond of pro- 
vision to her father, which was sufficient to purge an odious passive title of 
vitious intromitter. -Answered, The defence ought to be repelled, because he 
offered to prove the intromission was prior to the confirmation, and die goods 
and plenishing so intromitted with were never confirmed, but a sham-confir- 
mation of some other particulars made up ; so that here was. not only a vitious 
super-intromission, but likeways a fraudulent omission and concealment, which, 
by the principles of law and reason, must make him passive liable to the 
whole. Replied, Any intromission made prior to the confirmation was neces- 
sary ; and the new act of Parliament 1696, declaring that the confirmation of 
an executor-creditor shall not defend another intromitter farther than the sub- 
ject confirmed, shews it was a total exception before that act,. The Lords 

having considered the tract of decisions, that fraudulent concealment inferred 
this universal passive- title, and that a dative ad omissa was only allowed to 
make them liable in quantum the value of their intromission extended, if it was 
not omitted dolose ; therefore they found it relevant to make him liable passive ; 
especially seeing it was offered to be proven, that he had raised his process, 
and used citation before the confirmation, though after the decerning him to 
be executor ; though the intervening of a creditor’s citation betwixt the two, 
if -there were not a considerable distance of time, or delay in confirming after 
the obtaining themselves decerned, would not 'be much regarded; yet here 
the Lords found Phineven in this case a vitious intromitter. See 13th Febru- 
ary 1627, Kneeland contra Bailie’s Relict, No 167. p. 9848. 

Fol. Die. v. 2. p. 42. Fount ain/tall, v. 1. p. 762. 


1697. February 17. 

Marquis of Tweed dale against The Relict and Children of Robert 
Dempster, his Chamberlain. 

In the Marquis of Tweeddale’s pursuit against the Relict and Children of 
Robert Dempster, his chamberlain, for clearing his accounts ; [ alleged , Absol- 
vitor, because she was executrix confirmed qua creditrix upon her contract of 
marriage. Answered, This could not purge the passive title o ivitious intro- 
mitter, because they offered to prove super-intromission. Replied, That could 
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only make, her liable in law to any who should take a dative ad omissa, but 
could not infer an imiversal passive title.— —T he Lords thought her defence 
good, if the super-intromission was subsequent to the confirmation ; for that 
would only infer restitution of the value; but, if it was prior, then the fraudu- 
lent concealment makes them certainly liable in solidum. 

Fol. Die. v. a. p. 4a. Founttdnlw.ll, v. i-. p. 767. 


SECT. IV. 


Any colourable title of intromission found to elide the passive title. 

1628. July 12. 

Cranston of Moreston against The Laird of Frendraught’s Grandchild. 

Alexander Cranston of Moreston having paid as cautioner for umquhile 
Sir James Crichton of Erendraught, 500 merks at Whitsunday i6n, sought 
his relief of the Laird of Frendrought*s grandchild, whom he convened as heir 
to his father James Crichton of Auchingoul, who was universal intromitter with 
the goods and gear of Sir James bis father, and grand-father to the defender. 
Alleged, He could not be convened to represent his grand-father ex illo medio , 
as heir to him who was universal intromitter with his goods and gear, because 
Sir James, the time of his decease, had no goods nor gear, in respect he died at 
the horn, and the gift of his escheat was disponed to Lesmoir, who obtained 
declarator' thereupon, to which gift and declarator Lesmoir had assigned the 
defender so that any intromissson the defender’s father had - with Sir James’s 
goods and gear, was as administrator of the law to the defender, to whom the 
goods belonged by virtue of. the gift and assignation foresaid. Replied, He 
could not be heard to purge his father’s intromission by that pretended admi- 
nistration, because the gear he intromitted with after Sir James’s decease, were 
either acquired by Sir James after tbe gift, and so fell not under it, or before, 
in- which case the donatar’s suffering the rebel to remain in continual possession- 
for ten or twelve years till his decease, evicts the gift to be simulate and null 
by the act of Parliament 159*. DupKed, As to the first part of the reply, his 
gift and declarator were of all goods belonging to Sir James the time of the gift f 
or which he should happen to acquire during the rebellion ; and true it is that 
he died rebel,, and unrelaxed from the same homing whereon the gift proceed- 
ed. As to the second part of the reply, bearing that retention of possession 
among conjunct persons renders the gift null by the act of Parliament ; 1 mo 
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No 1 73» That is where the rebel remaineth in possession pf his whole goods, or the most 
. pat t thereof, but not when the donatar has apprehended possession of the most 
part, and leaves only a mean quantity thereof ior the rebel’s maintenance ; 2 do. 
The act of Parliament maketh the gift null only in favours of a second dona- 
tar, but not in favours of a creditor ; for the most that a creditor can seek is to 
be preferred to the donatar in these goods, to have ihem inade furthcoming to 
him, but it will never work that effect to make the donatar universal intromit- 
ter, if he has meddled therewith ; 3 tio, The pursuer cannot allege retention of 
possession by the rebel, because it is offered to be proved, that the defender’s 
father as administrator to him, conform to the gift and declarator; apprehended 
possession of the place of Frendraught, and of all the plenishing within the 
same and upon the mains thereof, uplifted the mails and duties to the defen- 
der’s behoof, and that during all the days of Sir James his life, who never re- 
ceived back possession -thereof again. Triptied to the first part, That the gift is 
extended to goods acquired by the rebel stante rcbellione , it is only stilus curia-, 
notwithstanding whereof such gifts are ever restricted to the goods belonging 
to the rebel the time of the denunciation, or year and day after. Next to that, 
that in the act of Parliament is meant only where the rebel retains his whole 
goods in his possession, the pursuer is contrary ; for albeit he had suffered the 
rebel to keep still any thing of his, never so small, yet after his decease he could 
not intromit therewith, but with the hazard of undergoing his debts. The 
Loans repelled the exception, and found that his intromission with any part 
whatsoever of the rebel’s goods after his decease was vitious, notwithstanding 
of the right he had to the rebel’s escheat, in respect he had suffered him to ■ 
remain in possession thereof all his lifetime. - 

The same found between. John Dalrymple of Waterside and the Laird of 
Clossburn, infra. 

Secundo, alleged by Frendraught, His father could not be convened as uni- 
versal intromitter with Sir James his goods and , gear, because be offered to 
prove, that after Sir James his decease his second son George Crichton intro- 

* _ mitted with his whole goods, and transported the same to his own house, where 

they were in his possession diverse months, till they were rouped and sold by > 
George ; and any intromission the defender’s father had with them, wais by buy- 
ing the same, as others did, from his brother at the prices they were apprised 
at. Replied , This allegeance was contrary to his libel. In respect whereof this 
allegeance was likewise repelled. 

Tertio, Alleged , He ought to be assoilzied from the annualrent from the time 
of the rebel’s decease, till the interning of the summons ; because he was only 
subject in payment of that which the defunct himself was owing the time of 
his decease j for he behoved to be in the same case with an executor, who would 
not be obliged either for penalty or annualrent, before there was sentence re- 
covered against him. Replied , That intromission being vitious, and not war- 
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rentable by law (as an executor’s is) he was answerable to him for all that the 
principal debtor would be, were he alive. This allegeance was repelled like- 
wise. 

Fel. Dic.v. 2. p. 43. Spottirwood, (Universal Intromitxers.) p. 350.* 

. * 0 * Durie’s report of this case is No 60. p. 52a. voce Annualrent. 


1632. June 28. Dalrrmple of W-aterhead against L. Closeburn. 

Dalrymple of Waterhead pursues Closeburn as universal intromitter with his 
father’s goods, to pay his father’s debts, who for the particulars condescended 
on by him, alleged the same to have been delivered by his father-to the defen- 
der’s wife, two years before his father’s decease, who by virtue thereof was in 
possession before his father’s death ; and the pursuer replying , upon the father’s 
retention of the same continually in his possession, until the time of his de- 
cease, notwithstanding of the alleged disposition or gifting, which behoved to 
be reputed simulate betwixt father and son, and the son’s wife, and to prejudge 
creditors; and the excipient duplying, That no retention of possession could be 
alleged, to prejudge the anterior delivery made by the father, and to bring on 
all his father’s debts on him, seeing the defender and his wife, after the foresaid 
delivery, became in actual possession of the same whole goods in the father’s 
lifetime, who two years before he died, had neither estate nor means, whereof 
he might be reputed possessor, but was all this time sick and infirm, and lay 
. bedfast, and remained in house with his son the defender, who entertained him 
in his family, the father neither having family nor servants, whereas the fami- 
ly wps sustained upon the defender’s charges, and he only paid the hires and 
fees of the servants, the father having no means to do the same, seeing his 
whole estate was evicted and apprised from him by Bryce Sempill ; -and' the 
pursuer triplying . That the father retained the possession, and entertained the 
family, and paid the servant’s fees, and that the son, who had nothing, remain- 
ed in the house with his father; likeas the father, during all the days of his 
lifetime, continued still in possession of his lands and living, notwithstanding of 
the said comprising ; — the exception and duply was repelled, in respect of this 
reply and triply, which was sustained and admitted to the pursuer’s probation ; 
and, upon the 3d of July 1632, the defender alleging, That the gift of his father’* 

escheat was disponed to Kirkpatrick, who had obtained thereupon both 

general and special declarator, who made the right thereof to the defender, by 
virtue whereof he intromitted, and so he could not be convened as universal 
intromitter with his father’s goods ; and the pursuer replying upon the father’s 
retention of his goods all his lifetime, and that the defender after his decease 
intromitted therewith ; — tfce reply was admitted, and the exception repelled-. - 
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July 4. — In the cause of Dairy mple of Water-bead, mentioned June 28 
1632, it being alleged, That the annualrent of one of the debts, for which the 
defender was convened, was paid, which he offered to prove by witnesses, and 
which he alleged was probable by witnesses, seeing the quantity of the said 
yearly annualrent was but the second part of an hundred merks, which was 
only the pursuer’s part for the whole annualrent, being only an hundred merks 
yearly, the pursuer had only right to the second part yearly, which was within 
the sum which was probable by witnesses ; — the Lords found, that seeing this 
annualrent was constituted by writ, and that the party was obliged by writ to 
pay the same, albeit the quantity yearly belonging to the pursuer was within 
an hundred merks, and that it was alleged, that it was yearly paid, whereas 
there were many years pursued for ; that therefore the payment could not be 
proved by witnesses, but only by writ, or oath of party, and no otherways. 

Clerk, Hay. 

Fol. Die. v. 2. p. 43. Darie, p. 637. &• 639. 


1638. December 1$. Ogilvie against 

One Ogilvie, servitor to Mr John Fletcher advocate, pursuing as intro- 

mitter with his father’s goods and gear, for payment of a duty of a tack of the 

lands of set to him in tack by ■ , and which duty was resting unpaid 

the years libelled by the defender’s umquhile father j and the excipient alleging , 
That he could not be convened hoc nomine , as intromitter with his father’s 
goods, because his father died rebel, and at the horn ; likeas, the gift of his 
escheat was disponed to a donatar, who obtained declarator,, and thereafter dis- 
poned the right thereof to this defender, by virtue whereof he intromitted, 
which cannot make him liable to pay his father’s debt ; — the other replying , 
That that gift cannot prejudge the pursuer, nor defend the excipient, be- 
cause notwithstanding thereof the defunct remained continually in peaceable 
possession of all his own goods diverse years unto the time of his decease, at 
the which time the defender immediately entered, and possessed himself there- 
with ; likeas, he yet bruiks the same lands, set in tack to his father : The 
Lords found this reply relevant in hoc casu, to make the defender liable for the 
tack-duty of the years by-past, owing by his father ad hunc effectum. The re- 
ply was sustained, notwithstanding the defender alleged, he bruicked the tack 
by virtue of the said escheat, as said is, and that he was content to pay the 
tack-duty of all the years since his father’s decease ; for the Lords thought, the 
reply being proved, he ought to pay sicklike the duty of that tack owing by 
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his father, who retained the possession of his own goods, during his life, seeing 
he entered thereafter to the possession both of tack and goods. 

Act. FI etcher, Alt. — — - 

Fol. Die. v. 2. p. 43. Duric\ p. 867. 


No 175. 


1662. February 27. Gray or Chalmers against Dalgarno. 

No 176. 

A general disposition of moveables, though an incomplete right without 
confirmation, was sustained to defend the disponee from being liable as vitious 
intromitter. 

Fol. Die. v. 2' p. 43. Stair. 

, *„* This case is No 169. p. 9850. 


*** A similar decision was pronounced 15th June 1681, Baird against Ro- 
bertson, No 42. p. 3856. voce Executor. 


1664. July 6 . Brown against Lawson. 

■ Alexander Brown having obtained a decreet against William Lawson as 
vitious intromitter with the goods of umquhil* Vfillam Lawson of Newmills, 
he suspends, and alleges the decreet was unjustly given, because it bears, that 
he excepted upon a disposition, made by the defunct for an onerous cause, and 
an instrument of possession of the goods before his death. The charger an- 
rwered, That the decreet did bear, that the suspender did judicially acknow- 
ledge, that there was no true delivery of the goods. 

The Lords found this colourable title sufficient to purge the passive title of 
vitious insromission, providing the defender confirmed within four months ; for 
they thought the defunct’s disposition in articulo mortis, was rather as a testa- 
ment or legacy, in satisfaction of the defenders debt, than as actus inter vivos. 

Fol. Die. v. 2. p. 43. Stair, v. r. p. 209. 


No 177. 
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the above. 




1666. July 12. John Scot against Sir Robert Montgomery. * 

John Scot pursues Si* Robert Montgomery, as vitious intromitter with the No 178. 

goods and gear of Sir James Scot of Rossie, to pay a debt due by Sir James to 
the pursuer. The defender alleged absolvitor, because any goods he intromit- 
ted with, were disponed to hirt for onerous causes, by the defunct, and deli- 
vered conform to an instrument of possession produced. 

. Vol. XXIII 54 U 
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It was answered , That the disposition bears, horse, nolt, insight, plenishing, 
and all other goods and gear, which cannot be extended to any thing of ano- 
ther kind, nor of greater value, as current money, jewels, silver-plate, chains, 
&c. which never past by such general clauses, unless it be specially disponed. 
It was answered, That albeit there had been such moveables, and the defender 
had intromitted therewith, though another having a better right, might evict 
the same, yet the defender had a probable ground to intromit, which is suffici- 
ent to purge this odious passive title. 

The Lords found the disposition and delivery relevant to purge the vitioaty. 

Fol. Die. v. 2. p. 43. Stair, v . 1. p. 394. 


1668. December 23. Smith against Muire. 

Jean Smith having pursued Margaret Muire, as vitious intromissatrix with the- 
goods of George Smith her husband, to pay the sum of L. 110 pounds due by 
bond, by the said George to this pursuer ; his sister obtained decreet there- 
upon, and apprised the liferent of the said Margaret Muire ; who suspended, 
and raised reduction on this ground, that she could not be liable as vitious in- 
tromissatrix, because she possessed her husband’s moveables by a title, in so far 
as by her contract of marriage she was provided to all the goods and gear ac- 
quired during the marriage, for her liferent use, and so she could only be liable 
for making furthcoming the true value after her death. The charger answered r 
imo, That there could be no liferent of moveables qua usu consumuntur, and all 
liferents of usus fructus must be salva rei substantia ; 2 do, Though a life- 
rent could consist in moveables, yet the meaning of such a clause, of all move- 
ables acquired during the marriage, must be understood the free moveables, 
deducting moveable debt ; and cannot be understood to exclude lawful creditors. 

The Lords found the clause to be understood only of firee gear, and not to 
exclude the pursuer’s debt ; but found it a sufficient ground to free the suspen- 
der from vitious intromission, and to retrench the decreet to the true value. 

Fol. Die. v. a. p. 43. Stair, v. 1 . p. 576. 

* Gosford reports this case : 

George Smith having granted bond to Jean Smith for L. 1 go immediately 
before his contract of marriage with Margaret Muire, by which he was obliged 
to provide the said Margaret to the liferent not only ot lands but of all move- 
ables and gear which he should purchase during the marriage; — the said Jean 
did pursue the said Margaret, as vitious intromissatrix, for payment of the said 
bond; wherein the Lords found, that the said liferent provision did free her 
trom being vitious intromissatrix, she finding caution to make her intromission 
furthcoming after her decease. But they found likewise, that the said liferent 
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prorision did not prejudge any lawful creditor, but gave her right only to the 
liferent of all moveables deduct* ere alien * , and could only be extended to free 
goods and gear. 

Gosjbrd, MS. No 7*. p. 26. 


1671. June 16. Bowers against Lady Coupar. 

The executors of Mr Frederick Bowers, minister, haring obtained decreet a- 
gainst the Lord Coupar, for some by-gone stipends, did pursue the Lady Lin- 
do res, relict of the Lord Coupar, as intromitter with his goods and gear, for 
payment. It was alleged , That the Lady had right by disposition from Lord 
Coupar to his whole moveables, which ought to defend her ay and while it were 
reduced, and that the pursuers ought to confirm themselves executors-credi- 
tors to the Lord Coupar. The Lords did repel the defence, and found that the 
disposition being made by the Lord Coupar to his Lady, and the goods remain- 
ing in his own possession until his death, could not prejudge lawful creditors, 
who needed not to reduce, nor to confirm themselves executors-creditors ; but 
did decern the Lady only to be liable for the goods disponed and intromitted 
-with, but not as a vitious intromitter. 

Fol. Die. v. 2. p. 43. Gosford, MS' No 451. p. 169. 

*** Stair's report of this case is No 68. p. 2734. voce Competent. 


1674. June io. Ladt Spencerfield against Hamilton. 

Found sufficient to elide the passive title, that the defender did intromit 
either by virtue of a gift to himself, or by warrant from the donatar, though 
the gift was not declared ; for his possession ab initio beihg in virtue of a title, 
though not perfected, could not be said to be vitious, and quivis titulus etiam 
xoloratus purges the vitiosity of the intromission. 

Fol. Die. v. 2. p. 43. Stair. Dirleton. 

*** This case is No 97. p. 9762, 


t-674. December 16. Drummond against Menzies. 

In the process at the instance of George Drummond, for payment of a sum 
due by Alexander Menzies of Rotwell, as intromitter with the debtor’s goods, 
it was found, (as in diverse cases before) That the pretence, that the defunct 
was rebel, and his escheat gifted, doth not purge vitious intromission, unless it 
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No I &2. be alleged, that the defunct’s escheat was gifted and declared before intenting 
of the cause, or that the defender did. intromit, either by virtue of a gift to him , 
self, or by warrant and right from the donatar for the defender’s intromission, 
though the gift was not declared before the intenting of the cause ; in respect 
if there was a gift declared before the intenting of the cause, the defender is 
in the same case as if there were an executor confirmed before the intenting 
of the cause ; and if he had either the gift himself, or a right from the dona- 
tar before he did intromit, his possession ab initio being by virtue of a title, 
though not perfected, cannot be said to be vitious ; and quivis titulus etiam clora - 
UtSy purges the vitiousness of the intromission. 

Reporter, Strathurd* Clerk, Gibstn. 

Fol. Die. v. 2. p. 43. Dirleton, No 205. p. 92. 


No 183. 


1686. March. Bell against Elliot of Dunlabyre. 

A wife being pursued as vitious intromitter with goods in Scotland belong- 
ing to her husband, who lived and died in England ; 

Answered , The defender was administratrix to her husband in England (the 
same thing as executrix confirmed in Scotland} and mobHia sequuntur person 
nairt. ido, As super intromission is purged of a vitious passive title by a prior 
confirmation, so , A a pari , the letters of administration were a putative title that 
ought to purge the vice. 

Replied , The administration gave no right to goods extra territorium. 

The Lords found the administration purged the vitiosity. 

Fol. Die. v. 2. p. 43. Hdrcarse, (Passive TiTLES.) JVa 66* p. 12, 


No 184* 


1738. December 12. Renton against Wood.; 

Intromission by the master with the effects of his deceased tenant, by order 
or with consent of the widow, for payment of the rent due to himself, found 
not to infer vitious intromission in the master. 

' Fol. Die. v . 4. p. 47. Kilkerran, (Passive Title.) No 2. p. 3 66. 
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SECT. V. 

V 

How and to whom competent to insist upon this Passive Title. 


2617. December 18. Lord Gairues against Kilpatrick. 

In a reduction pursued by the Lord Gairlies against John Kilpatrick, the Lords 
repelled an exception, bearing, that the Lord Gairlies was heir to his goodsire 
in the lands of Dalswinton, in respect his goodsire was infeft as heir to his 
grandsire in the said lands. 

Item, they repelled an exception, that the Lord Gairlies’ father wasuniversal in- 
tfomitter with his goodsire’s goods and gear, because, that eo nomine he could 
not be obliged to warrant the heritable infeftment, notwithstanding that he had 
pot an heir. 

Fol. Die. v. 2. p. 43. Kcrse, MS. fol. 141% ‘ 


1630. November 2.6. Pride against Thomson; and S thwart against Stewart. 

One Thomson being pursued as heir of provision to her sister, for registra- 
tion of a bond of L. 500, made by her said umquhile sister to Thomson, her 
brother, whereto one called Pride was made assigned, and who pursued that re- 
gistration ; — the defender, who was convened as heir of provision to her sister, 
the debtor, alleging, That the general heir ought to be first called and discus-' 
sed ; — this allegeance was repelled, because the cedent, who was creditor, was 
that person who would have been general heir, and he compearedarrd renoun- 
ced to be heir, albeit he was that person, who, in law, would have been gene-' 
ral heir, if he had pleased to serve himself general heir to her, ’and assisted his 
assignee in this pursuit so that the Lords sustained the process against the' 
heir of provision. And it being further alleged. That albeit he renounced to 
be heir, yet thereby he ought not to be free of this debt, but the pursuit there- 
fore was proper not the less against him’, and not against this defender, because’ 
he had intromitted with the defunct’s goods and gear, 'whereby he being Vi- 1 
tious intromitter, he ought to be liable to the defunct’s creditors for their debts, '• 
in respect of his vice, and consequently he Could pursue none other but him-- 
self therefore, whereby the same was confounded; — and the pursuer answering ■ 
That albeit a creditor have action in law against the intromitters with the 
debtor’s goods, to make him thereby answerable to pay the debts, yet that 
ought not to be received by way of exception, to allege the creditor, when he 
is pursuing for his debt, to be intromitter, there-through to exclude his whole 
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Mo _ 186. debt, albeit he had intromitted (which is not granted) with a small quantity, 
which could not satisfy the half of his debt; — the Lords found this allegeance 
of intromission relevant, only for such quantity as the excipient would conde- 
scend upon, and prove was intromitted with by the creditor, to compensate the 
debt acclaimed pro tanto, and no further ; and found, that it could not be re- 
ceived thereby, to make him as a vitious intromitter liable for the whole, if 
the intromission would not extend to so much, albeit he might be pursued that 
way by another creditor of the defuncts in solidum for the whole, by way of ac- 
tion, which was found ought pot to be received by way of exception. See 
July 21. 1630, Fairly contra Fairly, No 3. p. 3560. 

Act. Gibson. Alt. Dunlop. Clerk, Hay. 

Under the above case Durie has the following note : 

Upon the 17th January 1632, Stuart contra Stuart, one of two daughters, on- 
ly bairns to their father, of two sundry wives, having pursued her elder sister, 
as charged to enter heir to her father, and upon her renunciation having intent- 
ed adjudication against her, the process of adjudication and the said decreet 
were sustained, albeit the eldest sister was only called, seeing the other sister 
pursuer could not pursue herself, and she renounced to be heir also ; which was 
found upon both their renunciations ; this being proponed by another creditor 
of their father, who was seeking adjudication also against them, in which pro- 
cess the said creditor compeared ; and it was found, that her process should go 
«n with this creditor’s pari passu. 

Fol. Die. v. 2. p. 44. Durie, p. 540. 

” — « 

1671. January ’ll. Captain Ramsay against William Henderson. 

Captain Ramsay, as assignee constituted by Eupham Scot, to a sum of 2000 
merks, addebted by umquhile Mr Charles Henderson, pursues his heir for pay- 
ment, who alleged. Absolvitor , because this debt being due. originally by Mr 
Charles Henderson, and by the said Eupham Scot, who being .vitious intro- 
missatrix with his goods and gear, and having been assigned to this sum herself, 
she became creditrix as assignee, and debitrix as vitious intromitter, et confu- 
fione tollitur obligatio, and this pursuer having right from her, can be in no 
better case than she. It was answered. That vitious intromission was not com-, 
petent by way of defence. 

The Lords found that whatever might be said, if the vitious intromitter had’ 
been pursuing, whether the defence might have been competent, yet found it 
not competent against the assignee, seeing the cedent was not in campo , and 
jprobatiop behoved to be used against her. 

Fol. Die. v, 2. p. 44. Stair, v, 1. p. 705. 
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1715. January 28. 

Andrew Houston of Calderhall against Sir Alexander Maxwel of Monreith. 

The infeftment of the lands of Cultreoch being conceived to heirs whatsom- 
ever, Sir Alexander Maxwell agreed with th^ four sisters of Cultreoch young- 
ear, daughters to Cultreoch elder, apparent heirs to both, and obtained from them 
a disposition to the lands of Cultreoch, with a procuratory to serve them, and 
to all heritage or moveables whereunto they could succeed as heirs to their fa- 
ther or brother ; upon which Sir Alexander intromitted with writs, heritage, 
and moveables, and paid the debts. 

' Sir Alexander having taken out brieves for serving his authors, compearance 
was made for the heir-male, who produced a bond of tailzie by old Cultreoch 
to his son and his heirs-male, whereupon resignation had been made, and in- 
feftment -expede after Cultreoch’s death ; and thereupon the heir-male being 
preferred, Sir Alexander pursued the heir-male for payment of the debts, who 
repeated a declarator that the debts were extinct in his person, in as far as he 
Was vitious intromitter. 

• It was answered, Vitious intromission is not relevant to be alleged for the 
heir-male ; because that passive title operates only in favours of creditors, a$ 
was lately found in the case of John Ewing contra William Rowan, (See Ap- 
pendix). ado, Et seperatim , The heir-male had no pretence to object against 
heritable debts in the person of the vitious intromitter ; because an executor 
confirmed paying heritable debts has relief against the heir. Our law favours 
creditors so far, as to subject all representatives, whether in heritage or move- 
ables, to the payment of debts ; and again provides relief from onfe representa- 
tive against another, according to the nature of the debt. An executor is liable 
to relieve the heir of moveable debts secundum' vires inventarii : E. contra , the 
heir is bound to relieve the executor of heritable debts ; and a vitious intro- 
mitter is only hares or prohares in mohilihus ; but in respect of unwarrantable 
intromission, the law presumes that the moveables were sufficient to pay all 
the debts, and does not allow any proportion betwixt the creditors* debts and 
the intromission j but as an executor having a full beneficial executry, would 
nevertheless recur upon the heir for heritable debls, so must a vitious intromit- 
ter have the same benefit. 

It was replied , That the creditors have indeed access to pursue either vitious 
intromitter or heir, the executor secundum vires , and a vitious intromitter in so- 
lidum, and without all relief ; and if the creditor pursue the heir, it may in- 
deed be questioned how far the heir might recur against a vitious intromitter, 
whether in solidum or valorem. In the case of Ewing against Rowan, it was 
found, that the heir could not pursue the vitious intromitter for relief. But 
this is most certain, that the defunct’s moveable debts being stated in the per- 
son of a vitious intromitter, the same became extinct ipso facto. If it were not 
so, there would be no hazard in vitious intromission, where the defunct had anr 
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heritable estate ; and vitious intromission being oft-times by persons who have 
access to meddle without witnesses, and being always without authority, in- 
ventory, or record, it is seldom possible to prove either quantities or value ; 
and therefore the law has most justly introduced a presumption juris et de jure, 
that the moveable were sufficient to pay the debts, and consequently the same 
became extinct ipso facto, 2do, There is not any law or precedent to distinguish 
heritable from moveable debts in this case, which cannot but have happened 
frequently. 

“ The Lords found, That a vitious intromitter was entitled to pursue the 
heir for relief of heritable debts ; but sustained the allegeance of vitious intro- 
mission to extinguish moveable debts in the person of the vitious intromitter.” 

Fol. Die, v. 2 . p. 43. Dalrymple , No 133. p. 185. 


1 729. December 5. Loch against Menzies. 

1 

Sir William Menzies granted a bond of aliment to his daughter, upotf 
death-bed, for payment of which process was raised against Sir William’s re- 
presentative, upon the passive title of vitious intromission. The defence was; 
That though this obligation was conceived per modum actus inter vivos , yet 
being granted upon death-bed, and not declared till after death, it was donatio 
mortis causa , which the granter did not design to be binding upon him if he 
reconvalesced ; and therefore, she had not the benefit of the passive title of 
vitious intromission, which was introduced in favour only of proper creditors 
of the defunct, such who could have compelled him by way of process to im- 
plement ; and it was added, that a donatio mortis causa , in whatever terms con- 
ceived, is more properly a legacy than an obligation. The Lords found this 
bond to be a debt relevant to subject the defender as vitious intromitter. See 
Appendix. 

fol. Die. v. 2. p. 44. 


SECT. VI. 

Vitious Intromission Purged by Confirmation, or by declarator of 

escheat. 

Thomson against Thomson** Executors. 

Confirmation of the defunct’s moveables, before process is commenced at 
the creditor’s instance for vitious intromission, purges the vitiosity whoever be 
the executor.* The administration of moveables, after the death of the pro- 
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prietor, belongs to the church ; and when one is decerned executor. by the No 190. 

Commissary, it is the same, as naming him trustee for the in-gafchering the de-. 
fund’s moveables, which of consequence he has right to claim from every per- 
son upon using the form of a confirmation ; the vitious intromitter then be- 
comes accountable to him, and regularly to him only, which of course must 
purge the vitious intromission, because, from the nature of his office,' he catv 
insist no further than for compt and reckoning. And though, even after con- 
firmation^action is sometimes sustained to creditors against those who intromit 
with ! subjects left out of the inventory of the confirmed testament, which in 
strict law is competent to the executor only; yet that is no more but a favour- 
able extension for the .ease of creditors who have once commenced a process 
upon vitious intromission, not knowing that there has been an executor ap- 
pointed, to save the circuit pf a new process against the executor, or a confir-' 
mation ad ortti ss a ; and by the common rules of law an extraordinary remedy 
can go no farther than the ordinary remedy, in place of which it is substituted. 

Thus, in a pursuit upon the passive title vitious intromission, it was sustained 
a? a defence, That decreet was already recovered by the executor against the 
defender for her intromissions. ' * 

Fol. Die. v. 2. p. 44.- 

* ** Kerse reports the case alluded to. 

In an action pursued by John Thomson in Leith contra The Executors of 
James Thomson there, it was alleged for Bessie Bell, relict, That she could not 
be convened as universal intromissatrix, because there was an executor decern- 
ed, who, by virtue thereof, had obtained sentence against the relict for one 
half, and for the other half she has found caution to make the same forthcom- 
ing. The Lords found the exception relevant. 

Kerse, MS. fol. 141. 


«■ 1622. January 12. Bad against Hamilton. 

• # > — 

Found, That an executor confirmed lite pendente v cannot be farther obliged 
than secundum vires inventarii ; and albeit the pursuer reply upon farther intro- 
mission and fraudful omission, yet the executor shall not be obliged in solidum, 
but according to the quantity of the omission. 

Fol. Dip. v. 2. p. 45. Kerse, MS. fol. 133. 


No 191, 


A similar decision was pronounced 14th July 1626, Smith against Gray, ' 

. No 17. p. 9660. 
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1626. July 28. Tenant against Tenant. 

In an action of registration of a bond pursued by one called Tenant, against 
another so called, who was convened as intromitter with the defunct’s goods 
and gear, debtor to the pursuer ; it being alleged for the defender, That he 
could not be convened as intromitter, because, before the intenting of the 
cause, there was an executor confirmed to the defunct ; and it being replied , 
That the pursuer’s action ought to be sustained against him, as intromitter, not- 
withstanding of the confirmation of executors,, because if any testament was 
confirmed, the same was most fraudulently done by this same defender* who 
having first intromitted with the defunct’s whole goods, he thereafter, to th^ 
effect that the creditors’ just actions therethrough competent against him might 
cea$£, moved a poor beggar to lend his name to .the said executry * and caused 
another beggar to become cautioner for him ; likeas not only he bestowed the 
whole expense upon the said confirmation, and paid the quot of the testament, 
and also promised to Warrant the executor of all action and danger, which he 
might incur, by his being executor; but the said executor concurred with the- 
pursuer at the bar, in this pursuit ; and so in effect the said excipient is both 
executor and intromitter, in respect of the which examplary fraud, the defendet 
ought to be only found' his just debtor, and the pursuer ought not to be exclud- 
ed by this indirect dealing, from his just debt, which is in effect all that he has, 
but the defender’s exception ought to be repelled. This exception was admit- 
ted by the Lords, notwithstanding of the reply, for the Lords found, That ex- 
ecutors being confirmed, the process behoved to cease against the intromitters ; 
and if any fraud were done by the excipient, the same in this place could not 
exclude this action ; and if the excipient made any promises to relieve the exe- 
cutor, the pursuer had his action competent against him thereupon, after that 
the executor was found his debtor. 

Act. Milter. , Alt. i . Clerk, Gifatn. 

Fol. Die. v. 1. p. 45. Durie, p. 230. 


1628. January 24. John Adie against John Gray. 

John Adie pursued John Gray as universal intromitter with his' father’s goods 
and gear. Alleged, He could not be convened as intromitter, because he is 
executor confirmed to his father, and so has benejicium inventarii 4 and should 
be comptable only for the free gear in the testament. Replied , That he has 
confirmed himself executor after the intenting of the pursuer’s cause. Duplied , 
That he did confirm within year and day, which be might do lawfully, not- 
withstanding of the pursuer’s action intented. The Lords found the exception 


Digitized by 


Google 



Sect. 6. PASSIVE {TITLE. 

4 

and duply relevant, and sustained the action- against the defender only 
cntor. 


9867 
as exe- 


Fol. Die. v. 2, p . 45. Spottiswood, (Executors.) p . 1x4. 
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162%*— January 24. John Adie pursues John Gray in Leith, for payment 
Of a debt owing to him by the defender’s father, for which payment he was 
convened as intromitter with his father’s goods, &c. The defender alleged , 
that he could not be pursued as intromitter, seeing he was confirmed executor 
to his father, which allegeance was sustained;, in respect whereof the Lords 
found no process against him hoc nomine , as intromitter, and nevertheless that the 
defender was confirmed executor post hanc litem captam ; yet the said allegeance 
was sustained, seeing he was confirmed within year and day after the defunct 
his father’s decease ; but thd Lords in the same action sustained process against 
ibe defender as executor, seeing he himself was executor, who was convened 
as intromitter, and so there was no reason to put the party to any new process 
. against him, seeing he had once deduced his process legally, in a lawful man- 
ner, against him who then was only intromitter; and his being executor ex 
' post facto, by that deed done by him since, could not impede the course of his 
proceeding against him in this same procedure, as executor; albeit if any o- 
ther but the defender’s self had been executor, the party behoved to pursue 
that executor by a new process, and the process against the intromitter would 
'have ceased.; and so the defender being executor, had benejicium invritarii, 
which he as intromitter could not have. * 

Act. Pr'tmrtst. Ah. Mowat. Clerk, Hay. 

f ' 

1628. January 26.— In the cause betwixt Adie and Gray, mentioned supra 
January 24th 1628, the pursuit being sustained against the defender as execu- 
tor, albeit confirmed post litem captam ; and therefore the defender, who by 
the confirmation had leneficium inzentarii, alleging , That the goods confirmed 
were exhausted by payment made by him to creditors of the defunct, to M^iom 
this defender was cautioner for his father the defunct, who had registrar their 
bonds against this excipient, the terms of payment being all by-past, and the 
' bonds registrate before the interning of this pursuit, and payment also made be- 
. fore the same ; this exception was sustained, albeit the pursuer replied, that 
'.this defender being obliged as cautioner for his father, his paying of the credi- 
tors, could not make defalcation of the defunct’s goods to the defender, seeing 
the defender, behoved here to be considered as another creditor of the defunct’s- * 

and so seeing the pursuer'had intented his action against him for his debt, be- 
fore he was confirmed executor, he cannot be debarred^ but must have the de- 
funct’s goods made forth-coming to him, being first in his diligence, there be 

54 X 2 
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ing no pursuit moved against the excipient b? any othirof the defunct’s crdlu 
tors ; for albeit he was cautioner for the defunct, and had paid for him; yet 
that behoved to be respected, as done for liberation of his own debt, he being 
bound himself, and cannot have respect to the defunct's debt, no pursuit be- 
ing moved against him as executor to the defunct, but as a cautioner who was 
personally obliged ; neither can the relief seeking upon the defunct’s gear by 
the defender, which makes him a creditor to the defunct, be respected to be 
more valuable to him, but from that time when he was confirmed executor, 
and that is after the pursuer’s diligence ; so that his being full-handed with hia 
father’s goods, they cannot be retained by him for satisfying of his own debt 
totally, and to prejudge the pursuer of his, but ought to be made forth-com- 
ing proportionally to them all pro rata * This reply was repelled, for the Lords 
found the defender might defalk and exhaust the goods in the testament, for 
relief of the sums paid by him before the intenting of the pursuer’s cause, 
wherein he was preferred to the pursuer, albfeit he interned this cause before 
the confirmation, but if the payment had been made since the intenting of 
this cause, it would have been more, questionable, if it should have been allow- 
ed to the pursuer’s prejudice; likeas the ad February 1628, in this cause, the 
defence being reformed and restricted, that he was only cautioner for the father 
for sums, whereof the terms of payment were past before the intenting of this 
cause, a\beit neither sentence nor payment was before this cause, yet he had 
reason to retain for his relief of the debts confirmed, whereof the term was 
past, as said is, for he was an inevitable debtor ; — this allegance was repelled, 
seeing no payment made before the confirmation, and so he ought only to come 
in pro rata with the other creditors. 

Act. ■ — ■■ ■ . Alt' Maw at. - Clerk, Hay. 

Dune , p. 330. 33 ?. 


1628. March 21. Lindsay’s Relict against Elleis. 

In. a double poinding by the Relict of Bernard Lindsay, against Patrick El- 
leis and Sir John Dalmahoy, and certain other creditors of her umquhile hus- 
band, Patrick Elleis having pursued the relict for payment of his debt, as in- 
tromissatrix with her husband’s gear ; after the intenting of the which cause 
she having confirmed herself executrix’ to him, albeit it was two years after her 
husband’s decease, yet the action was only sustained against her as executrix, 
that she might have beneficium iiwtntarn ; and sicklike during this dependence, 
after Patrick Elleis’s citation, the Laird of Dalmahoy her son-in-law, being al- 
so a creditor, intented action, and obtained decreet against her, conform whereto 
she made payment to him, and which exhausted the goods tontained in the testa- 
ment ; in respect whereof she alleged she should be assoilzied from Patrick 
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Elleis's pursuit ; — -this Wis Found relevant, and: the paymerfl mlde by her al- 
lowed, and the Laird of Dalmahoy preferred ; albeit Patrick Elleis replied,' 
That he ought to be preferred, or at least should come in with other creditors 
to be equally answered, seeing he was anterior in diligence, and during his de- 
pendence by favour of the relict, she had given way to her good-son’s process, 
who had interned this action since he had cited her, and had keeped his pro- 
cess in her procurator’s hands, while the other had passed through his decreet 
by collusion betwixt them ; which fraud ought not to be sustained. This re- 
ply was repelled, and the creditor, posterior in diligence as said is, was prefer- 
red. 

Act. Learmontb. Alt. Behhes. 

Fol. Die. v. 2. p. 45. Durie, p. 365. 


No 194* 


1629. March- 5. Archibald Thomson against The Laird of Renton. 

Archibald Thomson convened the Laird of Renton, as universal intromitter 
with the goods and gear of William Douglas of Ively, to hear and see a bond 
granted by William to the pursuer, registrated against him as intromitter fore- 
said. Alleged by him, He could not be convened as intromitter, because there 
was one decerned executor-dative to William, which executor disponed the 
said goods to him. Replied, Not relevant, unless he would say, there was an 
executor confirmed before the intenting of this cause, who disponed the same 
to him ; for there is no right that any. man can have to intromit with the 
goods of a defunct, except by a confirmed testament. Duplied x No necessity, 
because the executor being decerned, he behoved to take' a time before he con- 
firmed, till he knew what goods and gear were to . be confirmed ; and being 
now confirmed, albeit after the intenting of the pursuer’s cause, it must libe- 
rate the defender of his intromission, which was by the executor’s warrant. — : 
The Lords found the exception and duply relevant ; for it is lawful to an exe- - 
cutor decerned to confirm at any time before year and day expire, and to 
purge his former intromission thereby, although there were never so many 
pursuits intented against him before his confirmation-. 

Fol. Die. v. 2. p. 45. Spottiswood, (Executor.) p. 120. 
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167.0. November 25. Miniman against Ramsay. 

No 196. 

William Miniman pursuing David Tindale and Elizabeth Ramsay, as exe- fwmhy w^th* 
cutors or introraitters with the goods of John Fullerton, burgess of Dundee,) ^° 3 ' 94 ’ s ' 
his debtor, to pay him his debt, Tindale alleging. That he could not be pur- 
sued as intromitter, because Ramsay, the other defender called, was executor. 
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confirmed- to the defunct, in respect whereof, albeit the said testament was 

• confirmed post captam litem , and after expiring of a year, and much more after 
the defunct’s decease, yet seeing it was a testament testamentary made by, the 
-defunct’s own nomination, of Ramsay his relict, to be. his -executrix, and that 

• she was also called in this same process, whereby the pursuer’s action wouhf 
proceed, against her ; therefore, the Lords found no process against the other 
party, who was called as intromitter, seeing he was liable to the executor, -and 
the executor to the creditor. 

'Act. Ruud. Alt. 1 . 

Fol. Die. v. 2. p. 45. Durie, p. 541. 


*** In this case a conjunct intromitter, called in the process, was assoilzied 
•from vitious intromission, and found*#nly accountable to the executor testamen- 
tary ; but, in other cases, where such indulgence is ..not given, a confirmation 
after year and day will be no defence against a process already commenced-; 
■and this was, in the case of Cochran against Sturgeon, 20th March 1624, No 
146. p. 9825. so strictly taken, that a confirmation, after year and day, was 
hotSustained, being posterior to "the execution of the summons, though before 
.the day.ofjpompearance. 


^630. November 26* Fullerton against Kennedt. 

* » 

One Kennedy, relict of Dairy mple of Stairs, being convened as intromissa- 
trix with her husband’s goods, to hear her husband’s obligation granted to the 
pursuer, upon a certain sum registrated hoc nomine agaimt her ; the Lords 
found, that she, as intromissatrix, was not holden to pay the same, in respect 
that her husband died rebel, and his escheat was gifted and declared at the 
instance of Kennedy donatar thereto, to whom she was countable for her in- 
tromission ; which exception was found relevant/ albeit it was replied , That her 
intromission going along before the granting of the gift ofe.scheat and declara- 
tor, that preceding vitious intromission could. not be purged by the subsequent 
taking of tfie gift of escheat, specially seeing her own brother is donatar there- 
to, and that she has ever kept the possession since her husband’s decease, and 
was never unquieted by the donatar ; which reply was not respected, for the 
Lords found, that the donatar would be preferred to the creditor, and that the 
.-Juliet would be countable to. the donatar ; and respected not the conjunttion of 
the relict with the donatar, seeing the relict might have taken the escheat to 
herself proprio nomine , her husband being dead ; seeing a stranger might have 
done it, and so might she to her own use ; and as there could not a testament 
be confirmed valiably of the rebel’s, whereby his gear might be claimed; either 
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by the relict’s bairns or executors, in respect of the said rebellion, no more can 
the intromissatrix be liable for the gear to any but to the donatar. 

Fol. Die. v. a. p. 46. Dune, p. 541. 

*** Spottiswood reports this case : 

N. being addebted to Mr David Fullerton in a certain sum, Mr David in- 
tented an action of registration of the same sum against Kennedy, relict of the - 
said N. his debtor, as intromissatrix with her husband’s goods. Alleged, She 
could not be convened as intromissatrix, because her husband died at the horn, 
and his escheat was gifted and declared before the intenting of the pursuer’s 
cause,’ and the donatar had given her permission to intromit, and had dischar- 
ged her of her intromission; so that she was countable to no other. Replied, 
That she had intromitted before the gift, which intromission of hers being - 
once vitious, could not be purged by the subsequent gift and discharge ; likeas 
the gift was taken by the defender’s brother, and so in effect tp herself.-— The 
Loros found the exception relevant, and that the donatar*s discharge purged 
her intromission, although prior ; likeas, they regarded not that the gift was 
given to the defender’s brother, for they thought she might have taken it her- 
self, and that it would have wrought a .liberation to her as well as if % stranger 
had got it. 

The same found betwixt William Mudie and James Hay of Tourland, 25th 
November 1633.. a 

Spottiswood, (Escheat and Liferent.) p. 104. 

Similar decisions were pronounced, 27th January 1636, Straiton against- 
Chimside, No 17. p. 5395- ; 10th June 1674, Lady Spencerfield against- 
Hamilton, No 97. p. 9762. ; 16th December 1674, Drummond against Men-* 
zies, No 182. p. 9859. 


1632. March 28. Maxwell against La. Stanlie. • 

The relict of L. Stanlie being convened Jby Margaret Maxwell, one of his 
daughters, as intromissatrix with her husband’s goods, to pay some debt to 
her ; and the relict alleging, That one of the defunct’s sons was executor con- 
firmed, and who ought to be answerable to the creditors, and who had found 
responsal caution at the confirmation of the testament ; and the pursuer reply- 
ing upon the defender’s fraud, in confirming of a minor, especially seeing her- 
self was nominated executrix by the defunct’s self; likeas she intromitted with 
her husband’s goods before she confirmed the minor ; as also, she hath intro- 
mitted with many other particulars (whereon the pursuer condescended) be- 
side and attour the goods confirmed, whereby she was in dob , and so ought to 
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be liable to the pursuer, universal intromissatrix ; and the defender duply-, 
ing, That it was lawful to her to accept or renounce. to be executrix, albeit she 
had been nominated by the defunct,, seeing the confirming of another, where 
there is also sufficient caution, is no more prejudicial to the creditors than if 
she had been confirmed, for the confirmed goods will be made furthcoming to 
the creditors; and her alleged further intromission' with goods omitted, uncon- 
firmed, cannot make her universal intromissatrix, to make her sq liable, for 
debtsof her husband’s, amounting to greater sums than either she is worth, or* 
all Her husband’s own estate might pay ; but the most that thereby can result 
on her alleged omission, is to take a dative -ad omissa: — The Loans, notwith- 
standing that there were executors confirmed, and not-theless of the allegeande 
foresaid, sustained the action against the defender as intromissatrix, without 
necessity to take a dative ad omissa ad hunc effectvm, only to infer sentence 
against her to make the particulars, wherewith she shall be proven to have in- 
tromitted, besides the goods confirmed, furthcoming to the pursuer for her 
debT allenarly, and not to make her liable as universal intrommissatrix thereby, 
either to his creditor, or to any other of the defunct’s creditors, if the intro- 
mission to be proven shall not be found to be so much as will pay the debt; 
and respected not the reply to make her further liable. 

Fol. Die. v. 2 .-p. 45. Durie , p. 634. 


%* Spottiswood reports this case : 

In an action pursued by Margaret Maxwell against the Lady Stanly, as Uni- 
versal intromissatrix with her husband’s gear, notwithstanding that the defen- 
der had given up inventory, and made faith thereon in name of her son, whom 
she had confirmed executor, and that further intromission was offered to be 
proved upon her than was given up ; yet the Lords did sustain action against 
her as universal intromissatrix, only to infer payment for as much more as 
should be proved against her. 

Spottiswood, (Executors.) p. 112. 


No 199, 

A natural sod, 
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1635. y«/y 17- Lo. Johnston against Johnston. 

Lo. Johnston pursuing James Johnston, as universal intromitter with the 
goods and gear of umquhile Captain James Johnston, to pay to him a debt owing, 
by the said Captain, who was the defender’s natural father ; and he excepting, 
that he was donatar to the escheat of the said Captain, whereupon he' had 
action of general declarator depending, wherein litiscontestation is made, by 
virtue of which gift of escheat he had:right to the defunct’s goods and move- 
ables, so that this intromission would not make him liable to any of the de- 
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fund’s creditors; and the pursuer replying, That the defender, immediately 
after the defunct’s decease, intromitted with all his whole goods, both within 
and without the houses, and used the same at his pleasure; which intromission 
cannot be purged by any subsequent right of his escheat, purchased by the 
defender ex post facto, and a long space after his intromission ; for, by his pre- 
ceding vitious meddling with the defunct’s goods, he became liable to his 
creditors ; and that deed cannot be purged, by purchasing of the gift of the 
escheat thereafter, which was not purchased while the space of 
after his said intromission, specially also seeing there is no declarator obtained 
upon the said gift hitherto ; and the case, of the creditors is most favourably 
to be considered against a donatar ; — this exception upon the gift, albeit pur- 
chased after the intromission, and declarator depending thereon, wherein litis- 
contestation is made, albeit not yet decerned, was found relevant, and sustain- 
ed to purge the preceding, intromission, and to elide the action pursued against 
the defender, as universal intromitter. 


Act. Stuart- Alt. Nko/jon. Clerk, Scot. 

Fol. Die. v. 2 . p. 46. Durie, p. 771. 


1662. February 7. Gray against Dalgardno. 

A gift of escheat to the intromitter himself, ante litem motarn, is sustained to 
purge vitiosity, though there be no diligence on it; The reason given is, that 
the gift to the intromitter himself is effectual without declarator ; — but of this 
there is some doubt. A special declarator indeed is not necessary, but a gene- 
ral declarator, which is not a process for payment, but a step of diligence, in 
order to complete the conveyance, like the intimation of an assignation, ought 
to be requisite in all cases. 

Fol. Die. v. 2. p. 46. Stair. 


*„* This -case is No 169. p. 9850. — A similar decision was pronounced 22d 
January 1675, Chalmers against Farquharson and Gordon, No 45. p. 9683. 


No 199. 
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1663. January 28. 

Margaret Stevenson and her Son against Ker and Others. 

Margaret Stevenson pursues Margaret Ker, as vitious intromissatrix with 
the goods of her husband, for payment of a debt, wherein he was cautioner. 
She alleged , Absolvitor, because her intromission was purged, in so far as she 
had confirmed herself executrix creditrix. It was answered by the pursuer, 
Vox. XXILL 54 Y 
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No 201. Non relevat, unless before intenting of the cause. The defender answered , It 
' was sufficient, being within year and day after the defunct’s death ; 

Which the Lords found relevant. ~ 

Fol. Die. v. 2. p. 45. Stair, v. i.p. 164. 


No . 202 . 

Vitious in- 
tromission 
elided, be- 
cause the 
intromitter 
bad warrant 
from the 
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1665. July 4. Mr Walter Innes against George Wilson. 

Innes of Auchbuncart being pursued as heir to his father, upon all the pas- 
sive titles, alleged , That <his father was denounced rebel, and his escheat gifted, / 
and the defender had right or warrant from the donatar before intenting of 
this cause. The pursuer answered. , Non relevat, except the gift had been de- 
clared, and that the defender’s intromission had been after declarator and the 
warrant, but the intromission being anterior cannot be purged .ex post facto. 
The defender answered. That, as the confirmation of an executor excludes 
vitious intromission had before the confirmation ante mot am litem ; so the gift 
and warrant, though without declarator, purge anterior intromission ante motam 
litem ; 

Which the Lords found relevant. 

I 

Fol. Die. v. 2. p. 4 6 . Stair, v. \.p. 294. 

*** Newbyth reports this case : 

/ 

George Wilson pursues Mr Walter Innes for payment of 2000 m erks, upon 
this passive title, that he had intromitted with his father’s moveable heirship, 
which father was his debtor. It was answered by the defender, That his father 
died rebel, and at the horn, and his escheat gifted after his decease, and de- 
clared, so that the donatar had the only right to his moveables ; and that any 
intromission he had, if he any had, could not infer gestionem pro harede ; be- 
cause the defunct was denuded by the rebellion and gift, and the intromitters 
behoved to be countable to the donatar. It was replied. That the defender 
did intromit with the moveable heirship before the gift was declared. To 
which it was duplied. That albeit he had intromitted before the declarator, yet 
his intromission being after the gift, it can never infer gestionem ; because, by 
the gift , jus est quasitum to the donatar ; so that, albeit the heir were entered, 
he could have no right to the moveable heirship, and 50 his intromitting there- 
with could not infer a gestion no more than in the case of an expired apprising, 
where the apparent heir intromits with his mails and duties of the lands 
apprised. This defender having right by assignation to his father’s gift of 
escheat, — the Lords found the assignation to the subsequent gift of escheat 
sufficient to purge the defender’s preceding intromission with his father’s move- 
able*. 

Ncwbyth x MS. p, 32. 
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<680. January x. Urquhart against Daloairko. 

✓ No *03. 

John Urquhart pursues Arthur Dalgaimo, as vitious intrdmitter with his ^ft*, r * f [eheat 
father’s goods, for payment of a bond due by his father to the pursuer. The ™ take* 
defender alleged, Absolvitor, because his father died in September at the horn, SeUy aftet* 
and he did all possible diligence to purge vitious intromission ; and, in November 
thereafter, at the first time the Exchequer did sit after his father’s death, he nufainrd to 
had obtained the gift of his father’s escheat, which hath the same effect as if Fn/romT^X 
he had confirmed himself executor to his father, which would unquestionably ^° t u ® h „' he rt 
have purged vitious intromission ; for, where the defunct is rebel, the habile uummaum. 
way is a gift of escheat, and not a confirmation. The pursuer answered, That 
neither confirmation nor gift could exclude vitious intromission, unless they 
had been obtained ante litem motam : but here this pursuit was moved before 
the gift. It was replied. That albeit the ordinary terms of the defence of con- 
firmation be ante litem motam, yet if the pursuit be intented before confirma- 
tion, or gift can be obtained, it is sufficient that there is no negligence in ob- 
taining thereof ; but unto wives, children, or any having interest in the move- 
ables of defuncts, a term to confirm, or to obtain a gift, is necessarily required, 
and ordinarily allowed for six months .at least ; and it were inconsistent with 
law and reason, that if creditors should use citation within a day or two after 
the defunct’s death, that thereby vitious intromission should be inferred, which 
could not be purged by confirmation or gift, though obtained as soon as it 
were possible. It was duplied, That lis mota ought to stop all meddling, at least 
it did oblige the meddlers to get warrant from the Commissaries to intromit 
upon inventory, till edicts might be served, and confirmation past ; and, what- 
ever may be allowed to the wife and children in the family, to preserve the 
goods for some time, till confirmation ojr gift were taken, yet this defender, . 
who was extra familiam , and forisfamiliated, could not without inventory med- 
dle. It was triplied. That the defender did not meddle as prado , but did 
meddle as having just interest in the goods, for relieving of his father’s debts 
and his estate. - 

The Lords found, that the defender having an interest to preserve his father’s 
moveables, and having followed the habile way of obtaining the gift of escheat, 
obtained in November, whereas his father died ta September, that it was suf- 
ficient to purge vitious intromission, although the intromission was after cita- 
tion, and albeit he had no warrant from the Commissaries to intromit upon 
inventory, which is not an ordinary method, but used by the more knowing 
and cautious. This cause being- so determined in December last, and the 
whole debate being repeated in a bill by the pursuer, this day the Lords 
adhered to their former interlocutor. 

Fol. Die. v. a. p. 46. Stair, v. 2. p. 729. 

■ 54 ** 
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168 5. January. Sir Patrick Home against ■■■ ■• 

Found, that a confirmation within year and day after the defunct’s decease 
did purge vitious intromission, . though the confirmation was posterior to the 
pursuit. ypon the passive title, which was raised within the year. 

Fol. Die. v. 2. p. 45. Harcarse, (Executrt.) No 463. p. 126. 


1701. July 3. James Alexander against Katharine Liston. 

ft 

Katharine Liston, relict of William Peat, being pursued by James Alex- 
ander, on the passive titles, for payment of a debt of her husband’s, before the 
Commissaries of Edinburgh, she raised an advocation, on this reason, That the 
Commissaries had repelled this defence proponed for her, that she could not be 
vitious intromitter, because she had confirmed herself exeutor within the year- 
after her husband’s decease, and that in respect of this answer, that she never 
offered to confirm till after citation at the pursuer's instance, and so that could 
never purge the vitiosity of he# prior intromission. — The Lords considered, 
that year and day was allowed by our law for discovering the defunct’s estate, 
and making inventory, and that diligence by the creditors before that was 
nimious; and therefore, though they should prevent the confirmation by in- 
tenting a process, yet if the confirmation were expede within the year, it 
would save this odious passive title ; and it has been oft so decided, 24th 
January 1628, Aldy contra Gray, No 193. p. 98 66.; March 21. 1628, Eleis 
contra Lindsay, No 194. p. 9868.; and 28th January 1663, Stevenson contra 
Ker, No 201. p. 9873. where they were found in such cases to be only liable 
secundum vires inventarii ; and Stair is of the same opinion, B. 3. T. 9. It 
was alleged here, That if she had only made use of the goods within the year 
for preservation, or custodies causa , it might have excused, but she had sold and 
disposed on some of them, which the Lords did not regard, because it was for 
the necessary maintenance of the family, and for payment of the rent of tfie 
room laboured by her husband; and therefore found the Commissaries had 
judged wrong, and advocated the cause to themselves. 

Fol. Die. v. 2. p. 45. Fount ainhall , v. 2. p. 117. . 


17c 5. June 29. Archibald against Lawson. 

The inventorying and rouping of goods vitiously intromitted with, though - 
done by authority of a Magistrate, ante litem rnotam, was found not to purge the - ‘ 
antecedent vitiosity. 

Fol. Die. v. 2. p. 46. Forbes. Fountainhall . . 
*** This case is No 152. p. 9829. 
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Accepting a Disposition with the Burden of Debts. 


1662. December 2. 

Dame Mahon Clerk against James Clerk of Pittencrief. 

Mr Alexander Clerk, his estate being tailzied to his heirs male, he obliged 2 ° 7 *' 
his heirs of line to renounce and resign the same in favour of his heirs male ; 
which disposition he burdened with L. 20,000 to Dame Marion Clerk his only 
daughter, and heir of line. The clause bore L. 20,000 to be paid to her out of 
the said lands and tenement ; whereupon she having obtained decreet, James 
Clerk the heir male suspends on this reason, That the foresaid clause did not 
personally oblige him,, but was only a real burden upon the lands and tenement, 
which he waa content should be affected therewith, and offered to assign and 
dispone so much of the tenement as would satisfy the same. 

The Lords found the suspender personally obliged, but only in so far as the 
value of the tenement might extend ; in respect the clause in the disposition 
mentioned the sum to be paid, which imports a personal obligement, and where- 
by the suspender, accepting the disposition, is obliged to do diligence, to have 
sold the tenement, and paid her therewith ; and therefore found the letters or- 
derly proceeded, superceding execution of the principal sum for a year, that 
medio tempore he might do diligence to sell and uplift. 

Fol. Die. v. 2. p. 39. Stair , v. i.p. 147, 


1675. December 8. Thomson against The Creditors of Thin. 

Where a disponee is not taken bound personally to pay, but the subject only No 2o£>» 
disponed, with the burden of debts , hC is not personally liable by acceptance, 
further than to the extent of his intromission. - 

. Fol. Die. v. 2. p. 39. Stair. Gosford. Dirleton. 

This case is No 6. p. 3593. 


1678. December 3. Lord Wamphray against Johnston. 

Acceptance of a disposition, binding the receiver to pay the granter’s debts, 
makes the receiver liable universally, without regard to the extent of the sub- 
ject disponee. See Appendix. 

Fol, Die. v. 2. p. 39, Fountaihhall, MS. • 


No 209,. 
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1699. June 8. Orp’s Relict against John Lutefoot. 

Agnes Innes, relict of Laurence Ord, William Oliphant merchant in Edin- 
burgh, and J <hn Doull, writer there, as creditors to the said Laurence, pursue 
John Lutefoot, writer -to the signet, as he who accepted a disposition from the 
said Laurence Ord of his whole estate, with the burden of his whole debts and 
legacies, in so far as Laurence’s papers being, after his death, by warrant of 
the Commissaries, sequestrated at the Creditors’ desite, the said John Lutefoo t 
had borrowed up that disposition, which was lying with the rest, and had en- 
tered into a transaction with Christian Ord, Laurence’s only daughter, .and 
William Graham her husband, and renounced the said disposition in their fa- 
your, on their paying him 2200 merks as a reward. — Allege# for John Lutefoot, 
That he was so far from .accepting of that disposition, or doing any deed im- 
porting a homologation of the same, that he had expressly repudiated it, and 
declared he would have no benefit of the same, in so far as he had renounced 
it in favour of the said Laurence’s heir ; and *he being served heir, the credi- 
tors had no prejudice, for she aod her husband would be liable ; and he did not 
transact rashly, but by the adv.ee of lawyers ; and the gratuity given him was 
no price for his renunciation, but expressly given for the many services he bad 
done to Laurence, the defunct. — Answered, He taking up the disposition from 
the Conpnissary -clerk, and never returning it, was a clear acceptance ; and his 
renunciation being in favorem, and not simple, can never liberate him ; and 
though he depones in his oath, that the gratuity was merely for bis services, yet 
res ipsa loquitur that it was for the renunciation ; and her being served heir im- 
ports nothing, seeing she has done it cum beneficio inventarii on the late act of 
Farli. meot; sp the whole is but a contrivance to defraud creditors, and John 
Lutefoot may recur against her for his relief The Lords found his accepta- 

tion sufficiently proved, and therefore found him liable, and decerned,; especial, 
ly res not being integra to the creditors, who were damnified by it, and that his 
disposition was burdened with the debts. 

FoL Die . v. 2. p. 39. Fount ainball, v. 1, p, sp. 


1 7*7. December ar. Montgomerie against Montgomerie. 

Noail. ' 

One disponed a tenement to a stranger, with this provision, • That the 

* disponee, by accepting of the disposition, should be bound to pay a yearly 

• annuity to the grantei’s heir.’ In a process for payment of the annuity, the 
.defence was. That be had not as yet resolved, whether he would accept of the 
disposition, and there is no law obliging him to accept within a limited time.-— 
Answered, This is implied in the nature of the thing. It would be unreasonable 
to bring the pursuer tinder the necessity of entering heir, and subjecting him- 
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self to all the predecessor’s debts, in the view of carrying a subject, which 
might be taken from him the next day by the. disponee ; and it would be as 
unreasonable for the disponee to stand silent, and neither touch the rents him- 
seif, nor allow them to be touched by the pursuer. - T he Lords found the 
defender must either accept or repudiate/ See' Appendix. 

Fol. Die. v. 2. p. 38. 

/ 

l 

1736. February ip. : 

Alexander Macbrair against Grizel and Ann Maitlands. 

The -deceased George Maitland of Eccles having five daughters, granted 
different bonds of provision to them for 5000 merks each, payable at his death, 
in full of all succession they could have in his heritable estate, &c. ; contain- 
ing clauses dispensing with the not delivery. 

In the 1702 hd died, leaving behind him a son, who also died soon there- 
after ; whereupon the daughters entered into a transaction with Dr Maitland 
their uncle, anno 1703, whereby they assigned to him their bonds of provi- 
sion ; in consideration whereof, he gave each of them his bond for the like 
sums; in the right of which, and of others which had been conveyed to him, 
he adjudged the estate of Eccles, anno 1706. 

After this, he granted an obligement to his nieces; wherein he “ bound 
himself to free them of their father’s debts, they always granting renunciations 
to enter heirs to their predecessors in his favours, when required. • 

The Doctor obtained possession of the estate, in virtue of his adjudication 
and, after his death, the said Alexander Macbrair, as having right to an old 
process of compt and reckoning against George Maitland and others, transfer- 
red it not only against the Doctor’s heir, but likeways against the daughters as 
representing the said' George Maitland ; and a proof of the passive titles having 
been granted, when the same came'to be advised, the Lords found them not 
proved, so as to make the daughters universally liable. Jut, from the above 
state of the facts, this question occurred, Whether or not they were liable in 
valorem of the sums received from their uncle ? 

The defence offered for them was ; That they could not be liable ; as they 
had not received payment out of any of their father’s effects, conform to the 
decision 5th July 1666, Laurence Scot, No 50. p. 9694. 

To which the pursuer answered ; That it was hard the debtor’s estate should 
be carried off by a contrivance betwixt the heir-male and the heirs of line ; 
the first of whom pretending he was not liable, as his otily right to the estate 
was in virtue of singular titles ; and, with respect to the daughters, that they 
had not meddled therewith. But, when it is considered that Dr Maitland, as 
their assignee, has carried off the estate upon an adjudication, chiefly founded' 
on their bonds of provision, they surely must be held as lucrative successors, as 
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much as.if their father had disponed part of his estate to them. And, if this 
was not sustained, it would be easy to evade that passive title altogether; for 
a father had bo more to do but grant a bond to his apparent* heir, who may 
transmit it to a third party, and he again adjudge ; by which means neither 
the one nor the other could be reached. 

In the next place, it is obvious, that the intention of parties was, That the 
Doctor should have the estate, and his nieces, who had a right thereto, should 
renounce ; which implied a vendition or conveyance in his favours ; therefore 
they ought to be liable to the extent of the sums received, which they may 
very properly be said to have received out of their father’s fortune; seeing the 
onerous cause thereof was their renouncing to be heirs to him in their uncle’s 
favours, whenever he should think proper to require them. 

With regard to the decision quoted for the defenders, it does not apply to 
this case ; in so far as the heirs of line there had no right whatsoever to 'their 
predecessor’s estate, the same being specially provided to heirs-male ; therefore, 
what was given to them' was a mere gratuity. - But here, as the daughters had 
an undoubted right, what they received was no gratuity, but a transaction, in 
consequence of which they gave up what they had a title to clajm. 

Replied for the daughters ; It is a new doctrine to plead, That a bond of pro- 
vision to a daughter was a praceptio hcereditutis , or that she could be liable in 
valorem , without proving that payment had been made out of her father’s ef- 
fects ; seeing it is only in that case the creditor’s fund of payment would be im- 
paired ; therefore the pursuer has no title directly to attack them. If, indeed, 
the regular method is followed, he ought to constitute his debt against the ap- 
parent heirs, and thereon adjudge, whereby he will be entitled to compete with 
or challenge the rights of other creditors, who, if they set up these bonds in 
competition, be may insist to have them reduced or set aside. 

As to the gloss put upon the Doctor’s obligement, making it equal to ah ac- 
tual conveyance, there can be nothing more unnatural; seeing the plain meaning 
thereof, as appears from the whole contexture of it, is, that, in regard the 
daughters bad got nothing out of their father’s fortune, and that the Doctor 
was in possession of it for payment of debts above the value, he, by way of 
gratuity to his nieces', bound himself to relieve them of their father’s debts, 
they always renouncing to be heirs, when charged by any of his creditors. 
Besides, there is no evidence that they ever accepted of the obligation, or upon 
that account were obliged to renounce their father’s succession. Nor is the 
answer to the decision -of any weight; as the ratio decidendi is allenarly founded 
on this principle, That the creditors were not prejudged by the renunciation, 
agreeable to which the defenders agree this question should be determined. 

The Lords found the daughter not liable in valorem of the sums contained 
in their bonds of provision, in regard they got not payment thereof out of their 
father’s estate. 

C. Home , No 25. p. 43. 
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Executors-Creditors of Mr Hugh Murray Kynynmound, Advocate, against 
Mrs A^nes Murray Kynynmound, &■ c. 

. Anno 1710, Sir Alexander Murray executed an entail of his. lands of MjI- 
gund, &c. in favours of himself in liferent, and to Sir Alexander Murray last 
. deceased, his son, and the heirs-male of his body in fee, &c. And by a deed, 
of the same date, relating to the entail, failing heirs of his own body, he sub- 
stituted Mr Hugh Murray (then Dalrymple) his brother uterine, and the heirs 
of his body, &• c. The disposition contained strict prohibitive, irritant, and re- 
solutive clauses ; and, in .particular, it provided, that it should not be in the 
power of Sir Alexander, the first institute, nor any others of the heirs of eo- 
' tail, to alienate or contract debt ; declaring all such deeds to be .void and null ; 

. and, in the end thereof, there was a precept for infefting Sir Alexander, “ with 
and under the express provisions, declarations, burdens, reservations, faculties* 
restrictions, &c. above specified, and no otherwise.” A few days thereafter, 
sasine was, taken thereon, without repeating the prohibitory and irritant clauses 
.verbatim in the instrument of sasine ; but it recited the disposition, and that sa- 
sine was granted under the express “ conditions, provisions, declarations, bur- 
dens, &.c.” mentioned in the foresaid bond and right of tailzie, and which are 
held as repeated brevitatis causa. Anno 1713, the maker of the entail died, 
whereupon his son Sir Alexander entered to the possession of the estate, in vir- 
tue of the tailzie which was duly recorded in the year 17Z4. 

... Sjir Alexander having, gpt possession, he contracted several debts, posterior 
40 the registration ; and, in the 1736, having no hopes of issue of his own body, 
he executed a disposition in favoirrs of Mr Hugh Murray, of all his subjects 
heritable and moveable, which should belong to him at his death, other than 
those which should relate to the entailed estate, burdened with tlfe disponer’s 
debts. 

Soon after the date of this disposition, Sir Alexander died, whereupon Mr 
Hugh Murray completed his titles to the estate, by serving himself heir of tail- 
aie, under the several prohibitory, irritant, and resolutive clauses in the origi- 
nal, entail > and, in consequence .of the disposition last mentioned, he intromit- 
ted with the whole of Sir Alexander Murray's effects, without confirmation, or 
making up any inventory, from which the extent of these effects could be made 
appear. He likewise paid several of his personal debts, to some of which he 
took discharges, and to others assignations. Mr Murray having died likewise, 
hi% creditors confirmed some of those debts contracted by Sir Alexander, and 
paid by M r Murray ; and brought an action against the defender, his daughter, 
heir of entail, to have it foupd and declared, that the said estate is affectable for 
payment of those debts. 

The defences were, lmo, That the estate was not’ at all affectable for the late 
Sir Alexander Murray’s, debts, the right in hjm being of a qualified nature* 
Vox.. XX 1 H. 54 Z 
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No 212. which no creditor of his could carry, otherwise than with the burden of the 
quality with which it was originally affected. 

ado, Supposing Sir Alexander's debts were chargeable on the tailzied estate, 
by Mr Hugh Murray’s accepting the foresaid general disposition, and intermed- 
dling with the effects without inventory, the whole debts of Sir Alexander be- 
came thereby extinct. 

. Answered for the pursuers, to the first defence ; That Sir Alexander Murray 
had neglected to engross verbatim in bis sasme the prohibitory, irritant, and re- 
solutive clauses in the tailzie, contenting himself with-a general reference there- 
to, which was contrary to the express directions of the stature 16S5, which 
provides, That only such tailzies shall.be allowed, in which the irrirant and re- 
solutive clauses are insert in the ptociyatories of resignation, chatters, precepts, 
and instruments of sasine. And that if the said provisions shall not be repeated 
in the rights and conveyances, whereby any of the heirs of tailzie shall bruik 
and enjoy the tailzied estate, the said omission shall import a contravention of 
the irritant and resolutive elauses, against the person and his heirs, who shall 
omit to insert the same; whereby the said estate shall ipso facto fall andac- 
•cresce to the next heir of tailzie, but shall not militate against creditors, dhd 
■other singular si ccessors, ficc. 

In terms of which- clause, it is absolutely requisite to the very being and ori- 
ginal constitution of any entail, that suclrclaoses be inserted in all and each of 
-die procurataries of resignation, charters, precepts, and instruments of sasine. 
That the intention of the law was manifestly to give force only to such entails, 
wherein the statute was strictly observed, and to secure- the interest of creditors 
against all tailzies which were not constituted in the precise form and manner 
therein prescribed ; and the proviso in the act does plainly relate to the origi- 
nal constitution of the entail, whether in the person of the disponer, if resig- 
nation, is made in his favours, or in the person of the disponee, or heir institute.. 
Further, if the former practice of extending the precepts on a paper a*part 
were still practised, it would have been a good objection against Sir Alexander’s 
precept, that it did not contain the said -clauses -verbatim, in. terms of the above 
act.; but the pursuers have no occasion to argue the point so high ;. because, in 
every view, it must be apparent; that at any -rate these clauses behoved to be * 
repeated, not only in the title-deed, but also in the instrument of sasine ; which 
not having been observed by Sir Alexander Murray, this entail cannot be al- 
lowed to the creditors, whatever effect it- might have had towards forfeiting Sir 
Alexander’s right to the estate, had that been quarrelled. And it is impossible 
to plead, with any colour of argument, that a general reference in the instru- 
ment of sasine to the irritant clauses, as contained in a separate deed, is the in- 
serting of thesei .clauses in the sasine itself; because, -the question at present is 
not, What the Legislature ought to have deemed a sufficient -interpejlation to 
ereditoirs contracting with the person who stood so infeft, in which there may 
be various opinions ? But singly, What is the direction of the statute in this 
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particular f And a* die kw bas te termhif requited, that these clauses should No 
be inserted,, not only m the charter and procuratory of resignation, but also in 
ttie instrument of sasine j’ unless the defender can say, that these were so in- 
serted, sfaooan sky bobbing to the purpose. - • 

- To the. xrctod defence !it waa mower ed'-; That' the general disposition by Sir 
Alexander to Mr Hpgh Murray, and his acceptance thereof, could not possibly 
iafer anuniversalpaseivetitje; he war not made thereby personally liable for 
all. Sir Alexander’s debts, though the right itself \m burdened therewith. No 
doubt Mr- Murray waa bound to applyi the proceeds thereof, towards payment 
prvianto* of Sir Alexander's debts ; arid in thiscaWe, the creditors are able to 
show that he actually .paid much more of Sir Alexander’s debts than he receiv- 
ed ;..and in so far Mr Murray betame a proper creditor to Sir Alexander ; and 
in that view, not doubts todc, conveyances ^and assignations from most of the 
creditors, instead of discharges'; 'and it is. likewise upon the supposition the 
feet is *0, that the pursuers, as creditors to. Mr Murray, have brought this ac- 
tion, ofosdcouwe against the tailzied estate. See a8th July, Viscount Garncrck. 
fye AnENtx*' . . 

. ArpriVdjfor the defejidtr^That tbough tbeact 1685 required the several provi- 
sions should be repeated ,in tb© investiture of every heir who bruiks in virtue of 
an entail, yet it was neither necessary, by the words of the act, nor agreeable 
to the practice which has followed upon it, to insert verbatim the several provi- 
sions in every part of each investiture. If these clauses are once insert verbatim ‘ 
in one part of the investiture, it is sufficient if the other parts of the investiture 
contain a reference in geo eral to the Conditions and irritancies, fully recited in 
the preceding part. Thus, if they are verbatim engrossed in the procuratory of 
resignation, it is sufficient, if in the charter, precept, or instrument of sasine, 
they are brought in by way of general reference; and when they are insert 
in that manner, it is certainly no stretch to say; that they are insert in the 
charter, precept, or instrument, although possibly they are not folly recited. 

And that this is the true sense and meaning of the act, is evident from the last 
clause thereof, which provides, “ That the omission to insert these clauses, 
shall import a contravention against the heir, ,&-c.” If the act were to be un- 
derstood in the sense of the creditors pursuers, the consequence would be, -at 
one blow to strike off the greatest part' of the tailzies in Scotland, since it is 
well known that the usual practice is to engross them ad longum in the disposi- 
tive clause, and to insert them io the procuratory and precept only by a gene- 
ral'heference. And it is observable, that if, by the. words of the act, it is ab- 
solutely necessary ^hat the clauses should be insert verbatim in the instrument 
of sasine, by the same words it is equally necessary, that they should likewise 
be insert verbatim in the procuratory and precept. 

Replied tothe answer to the second defence; That the disposition by Sir 
Alexander 10 Mr Murray, was burdened with the granter’s debts, consequeirly 
Mr Murray’s acceptance thereof must subject him tuereto. The acceptance of 
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Ijfo $12.- a disposition, with the burden of the granter’s debts, is a known commonpas- 
sive title ; and has the same effect as if the accepter were served heirtohira .. 
The only expedient that the receiver of such a deposition has to relieve himself - 
of the universal passive title, and to secure his being only liable to the extent* 
of the subjects conveyed, intromitted with by him, is to confirm, himself exe- 
cutor-creditor, upon the warrandice of .the disposition 'expressed or • iinpliecL' 
Such management exeems the disponee from all suspicion of fraud, and (affords 
to the creditors of the defunct an easy charge against him, to operate their pay-: 
ment to the extent of his intromissions ; but where he omits to confirm, and in- - 
ventory the subjects intromitted with by him, he is understood to take his ha- 
zard of the effects answering the debts ; so that. if he should not make goodso: 
much of the effects as would answer the debt, be must, notwithstanding* :satis-o 
fy the whole. And it is most jiist it should be so, since he did not. follow. the i 
legal and ordinary precaution, by confirming the subjects, and thereby save 
himself from being further liable than to the extent, and furnish the creditors - 
with a rule of charge, against him, on the inventories of the same. Now, in' 
the present case, Mr Murray, without confirming, or inventorying the effects,- 
intermeddled with the' same per aversionctn, consequently he became universal- 
ly liable to the Creditors of Sir Alexander Murray; and the debts paid by him/ 
in cpnsequence of his being so liable, became for ever extinct. See the act : 
lath Pari. *617, touching the long prescription, and the cases of the Lady- 
Tittle Cessnock 1718, and. ad February 1728, Lord Strathnaver. See Ap* 
pendix. ’ . 

The Lords found, That Sir Alexander Murray not having repeated the irrt- ' 
tant, prohibitory, and resolutive clauses of the entail in the sasint, upon which- 
he bruiked the estate, otherwise than by a general reference, the debts contrac-' 
ted by him may be charged upon the entailed estate-. And further found, That- 
Mr Hugh Murray, by the conception of the disposition founded on, granted to- 
bim by Sir Alexander Murray, of his effects, was not obliged to pay the debts* 
of. the grantex, beyond the value of the subjects disponed. See Tailzie. 

C. Home , No 269. p. 432.. 

*#* See Kilkerran’s report, of this case, voce Tailzie.. 


1745. June 6. Mercer against Scotland. • 

No 213. 

A person, passing by hisbrother and heir at law, disponed to his sister, and.' 
her heirs, all debts owing to him, heritable and moveable, and all his estate,, 
goods, and gear, which should belong to him at the time of his death; with, 
this proviso , That the right, and every person who should claim thereby, should 
be burdened with the payment of all his just and lawful debts; and he reserved, 
a power to alt^r at any time in his life. After the death of the disponee, an: 
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only son of the sister haring served himself heir of provision in general, it 
came to be questioned between him and a creditor of the disponer, Whether 
or not he was universally liable upon the clause burdening him with payment 
of the disponer’s debts ? It was admitted, that such burdens in dispositions to 
particular subjects were understood as only intended for the security of credi- 
tors ; but it was argued, That the acceptance of a man’s whole estate under a 
general conveyance, must infer an universal passive title. The Lords found, 
That as the defender was not alioqui successttrus, he was not universally liable, 
but tantum in valorem, of the subjects disponed. 

Fol. Die. v. 4. p. 45. Kilkerran. 

' \ 

This case is No 119. p. 978 6, 

✓ ^ — — — - 
1752. June 30. . An nan dale against Brown. 

David Annandale merchant in Edinburgh, settled the liferent of a house on 
Christian Key his wife, in the event of her surviving him, and also" executed in 
her favour a disposition of his moveables, expressly burdened with payment of 
all his debts. After his death, Key intromitted universally with his moveables, 
yet so, that after payment of the privileged debts due by the deceased, her su- 
perintromissions appeared not to have exceeded L. 2 Sterling. 

Jtey the widow was afterwards married to Peter Brown wig-maker- in Edin- 
burgh, the defender, and they, during the existence of the marriage, paid to 
Priscilla Handaside the sum of L. 50 Sterling, which the deceased Annandale 
owed her by bond. Instead of taking receipt for that sum, they made Handa- 
side grant an assignation of it to a trustee for their use. In consequence of this 
assignation, the trustee adjudged the house above mentioned which had belong- 
ed to Annandale. 

After, the death of Key, William Annandale the pursuer, brother and heir 
of David Annandale, having raised a reduction of the assignation, and of the 
adjudication which followed upon it, pleaded , That, as Key, by her acceptance 
of the disposition made in her favour by her husband Annandale, became bur- 
dened with the payment of' all his debts, she and Brown her second husband 
must be understood to have paid Handaside’s debt in compliance with this obli- 
gation ; and that debt, being thus extinguished, cannot now subsist in the per- 
son of Brown, (who derives right from Key), so as to affect the heritage of An- 
nandale. 

Answered for the defender Brown ^Although action had been brought against ' 
Key herself, she would not have been burdened in consequence of the disposi- 
tion by her first husband beyond the amount of the subjects with which she in- 
tromitted, as was found in the case Thomson against the Creditors of Thin, 1 . 
aSth December 1675, observed by Stair, No 6. p. 3593. Action indeed lay.' 
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against her as vitious iirtromitter, but it could not in low have affected her hus~ 
band, might have been avoided by her confirmation, was extinguished by beg 
death, and in no event would have benefited the- pursuer, who is not creditor, • 
but heir of Annandale. « 

“ The Lords repelled the reasons of reduction, and found that the defender - 
was entitled to take an 'assignation to the bond in his own, or in a trustee's, 
name.” . , , 

Reporter, JmjHefCleri, Att. A. Pringle. Alt. Fcrgvron. Clerk;' Murray. • - 

D. Fol. Die. v. 4. p. 45. Fac. Col. No 18. p. 36. 


1757. December 14. 

John Watson, Writer in Edinburgh, against Jean Erskine. 

Robert Meek brewer in Dalkeith, by deed, bearing date 9th April 1739, 

“ For love and favour to Jeain Erskine his spouse, and for the better enabling 
her to make payment of such debts as should be resting by him at his death, 
and defraying the expehces of his last sickness and funerals,” conveyed to her, 
in general, all his moveable effects, of whatever kind ; and, in particular, with- 
out prejudice to the said generality, he assigned to her a list of debts due to 
him by many different people, which are therein specially enumerated. This * 
deed contains also the following clause. “ Declaring always, as' it is hereby " 
expressly declared. That the said Jean Erskine shall be bound and obliged to 
account to Patrick and Thomas Meeks, our children, for two thirds of the su- 
perplus, if any be, of the sums and subjects hereby conveyed, after payment 
of my just and lawful debts, and funeral-charges; and' in case the said debts 
funerals, and other expenses, shall exceed the moveables hereby assigned, the 
said Jean Erskine is to be no further liable than for what she shall receive by 
virtue of this right and assignation.” 

Robert Meek died .within a few weeks after granting this deed ; and the ;aid 
Jean Erskine, his relict, in virtue of the conveyance in her favour, intromitted 
with his meveable subjects, and recovered part of the debts assigned to her. 
The remainder of them she alleged were old and desperate, and not worth do- 
ing diligence upon. 

In the year 1 740, John Watson writer in Edinburgh, a creditor of Robert 
Meek, obtained decreet in absence, before the Sheriff of Edinburgh, against 
the said Jean Erskine, as representing her husband, without any proof of the 
passive titles, other than holding her as confessed ; and upon this decreet he ' 
first led an adjudication, and thereafter proceeded to poind the moveable effects 
of the defunct which were in her possession. 

In 1743, Jean Erskine raised a reduction of that decreet ; but the process 
was not properly insisted in till the year 1735 ; when it was urged for her, as a 
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sufficient ground of redaction of the Sheriff’s decreet, That it was in absence, 
and without proof of the passive titles ; and that she noways represented the said 
Robert Meek, her husband, excepting that she had got a disposition and assig- 
nation of certain moveable debts from him, by which it was expressly declared* 
that she should be no further liable, than for what she should receive in virtue 
of the said assignation ; upon which she was willing to account. And having 
exhibited an account of her intromitsions with her husband’s effects, she insist- 
ed, That she could not be further liable for her husband’s debts than to the ex- 
tent of her actual intromission. Having been reponed to her .oath, upon the 
passive titles, she accordingly deponed, and acknowledged certain intromissions 
with the effects of her husband,' in virtue of the foresaid assignation ; but no 
other passive title. 

The Lord Ordinary, "by his interlocutor, 21st of February 1756, “ Having 
considered the disposition, with the pursuer’s oath, found her accountable only 
rn valorem of the effects .of her husband, which she has acknowledged she has 
intromitted with.” 

John Watson reclaimed against this interlocutor, and pleaded, That the gene- 
, ral rule of law was, That those who intromit with a debtor’s effects, upon a title 
of possession sufficient to exclude others, are themselves bound to possess and 
intromit, and to do diligence for recovery of the debts and effects dcb'tto tempore , 
so that they may not perish by neglect, to the loss of lawful creditors : That 
this rule obtained with respect to executors, who are the trustees of the law, 
and upon whom the inventory is a check against embezzlements j and there 
was no reason why an universal disponee, against whom there is no such secu- 
rity, should be more favoured : That he did not insist, that the pursuer should 
be universally liable for her husband’s debts, as having accepted of a general 
disposition 4 though xuch was formerly the law of this country; 3d December 
1678, Wamphrie against Johnston, (see Appendix); but only that she should 
either be liable in valorem of the particular debts specially assigned to her, or 
should show, that she did exact diligence for recovering the same; That it 
would be a very easy method of disappointing creditors, if a debtor were al- 
lowed,, by a deed mortis causa, to convey his whole subjects to his wife or 
children, declaring, that they shall only be liable for what they actually re- 
ceive, of which there could often be no other evidence but their oaths; so that 
they may embezzle as much as they please, without remedy, when it is in' 
their power to take possession of. all he leaves behind him, to the exclusion of 
his creditors;. That the law does not allow a debtor so great a liberty of 
making his heirs liable for his debts or not just gs they please ; nor was it in 
the power of any person to hurt his creditors, by adjecting such a clause to a 
deed, declaring, That his heirs or disponees should only be liable for what they 
received of his debts or effects k - 

. Answered for the pursuer, The rigour of our ancient law, as t.o penal passive 
titles, is now happily softened ; and by a long train of decisions, it is now .esta-- 
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blished, That afty colourable title is relevant to elide the passive titles ; and 
that even a general disposition of moveables, though without confirmation, 
is sufficient- to defend against vitious intromission. If there is no pretence for 
subjecting the pursuer to an universal passive title, neither caf> she be liable 
farther than in valorem of her intromissions, when, by the express conception 
of that deed which was the title of . her intromission, she is declared to be ac- 
countable only for what she should intromit with. There is no medium be- 
. tween these two extremes, of being universally liable, or liable only in valorem 
of the actual intromissions; unless something special could be alleged, from 
, the tenor of the writing under which she intromitted, which obliged her to ex- 
, act diligence, and, in pcenam of her neglect, made her answerable for the 
whole debts. The pursuer was not in this case to be considered as trustee for 
. the creditors, and as such bound to exact diligence :; 6he was assignee for be- 
hoof of herself and children, quoad the surplus value of the subjects, after pay- 
ment of the debts ; and it wouid have been highly unjuU to have subjected her 
to the necessity of doing exact diligence, which, as to many of the debts, could 
have been of no use, though it must have required a great expense. Her right 
did not bar the defender from having access to the funds themselves. He might 
have confirmed himself executor-creditor, and would thereby have been pre- 
ferable to her. But although he first adjudged, and then poinded most rigo- 
rously, yet he considered any further diligence as to no purpose ; and having 
left the pQrsuer to make the best she could of these old debts, under the title 
of her assignation, she can only be accountable for what she actually recovered 
..in terms of that deed. 

“ The Lords adhered.” 

Act. Lockbarl, 

G. C. Fol. Die. v. 4. p. 45. Fac. Col. No 67. p. 113. 


1770. December 12. 

Anne Martin, Spouse to James Marnoch, Pursuer, against James Grahame 
in Livingston’s Yards, Defender. 

In 1764, the succession to the estate of Mulderg opened to Mrs M'Cullocb, 
who had that year executed a disposition of all her heritable and moveable 
estate, and, particularly, an adjudication of the estate of Mulderg, for L. 10,186 
Scots, in favour of James Grahame, her cousin, reserving her own liferent of 
the premises, and a power and faculty, at any time in her life, etiarn in articu- 
lo mortis , to bequeath or devise L. 200 Sterling, by a writing under her hand, 
to any person she might think fit; declaring also, that these presents, were 
granted and accepted by the said James Grahame, under burden of the pay- 
ment of all her just debts, and of the said sum of L. 200, if the faculty should 
be exercised. 
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Mrs M'Cullodh had been under obligations to the pursuer ; and, on the 29th No 2 If, 
October 1764, she granted a bond, binding and obliging * her heirs, execu- 

* tors, and successors, at and against the term of Martinmas 1765, to pay to 

* the said Anne Martin, for her liferent use, and to the said William Marnoch, 

* his heirs and assignees in fee, the sum of L. 50 Sterling, with L. 10 penalty, 

* in case of failzie.’ 

In December 1764, Mrs M‘Culloch executed another disposition, whereby 
she conveyed to James Grahame the adjudication which she held over the estate 
of Mulderg, reserving her own liferent, and discharging the faculty to bequeath 
L. 200, in so far as concerned the said adjudication, &-c. Mrs M'Culloch hav- 
ing soon thereafter died, James Grahame disposed of her household-furniture, 
and intromitted with what effects she left 7 and the pursuer having brought an 
action against him, as representing Mrs M'Culloch, for payment of sundry bills 
accepted by her for cash, &c, furnished her, and for payment of the bond for •*' 

L. 50, Mr Grahame at first denied the passive titles, but at length allowed de- 
creet to pass against him fpr the bills. 

As to the conclusion for payment of the bond, the Lord Ordinary, upon ad- 
vising memorials, pronounced an interlocutor, finding, “ That the defender 
having accepted of a general disposition from the deceased Margaret M'Culloch, 
of all her heritable and moveable subjects, pertaining, or that shall pertain 
to her at the time of her decease, under a reserved power to bequeath and de- 
vise the sum of L. 200 Sterling to any person she might think fit, and under 
the burden of all her just and lawful debts, contracted, or to be contracted, is 
bound to pay the sum of L. 50 Sterling, contained in a bond thereafter granted 
by the said defunct to the pursuer, Anne Martin, in liferent, and to William 
Marnoch, her son, in fee, with annualrents and penalty, in terms of the said 
bond,” 

In a reclaiming petition, James Grahame pleaded , 

That he ought not to be personally liable in payment of this bond ; for, as 
he had not hitherto taken any benefit from the disposition mentioned, he could 
not be held as having accepted of it, so as to subject him in a passive title, or 
bind him personally to pay the granter’s debts. As tn this case,, he had only 
accepted a dispbsition to a particular subject, burdened with debts and a reser- 
ved power, he, of course, represented the granter only in the subject disponed; 
and hence he did not thereby incur an universal representation, nor could be 
further liable than in va’orem of that subject. He was precisely in a case simi- 
lar to that of an executor confirmed, who was not allowed to be distressed be- 
yond the amount of the inventory ; Dictionary, voce Diligence; or to that of 
an heir served cum beneficio inventorii , liable only to the value of the heritage 
given up ; Stair, 8th December 1675, Thomson contra Creditors of Thin, No 
6 . p. 3593. ; 2d December 1662, Clerk contra Clerk, No 207. p. 9887. ; 28ih 
November 1738, Creditors of Crichen, No 17. p. 5348. As an heir cum be- 
nejicio could not be personally decerned against beyond his intromissions, so 
Vol. XXIII. 55 A 
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jsjp 21 5. neither should he in the present instance ; and all that could be demanded of 
him was, that he should grant an assignation to the adjudication,, in terms of 
the conveyance in his own favour. 

The pursuer answered ■, 

The petitioner’s doctrine, that he could not be found personally liable for 
this bond, would overturn the doctrine of the law as to passive representation 
altogether ; fop, upon the same principles, no one who succeeded to an estate 
Would be bound to pay his predecessor’s debts, till he had intromitted with a* 

. much of the rents as was sufficient for all demands, or had, at a distance of 
time thereafter, sold the estate for that purpose. The argument drawn from 
the situation. of executOrs-creditors and heirs entered cum beneficio inventarii , 
could not aid the question the rules, as to these, were introduced for the be- 
nefit of the creditors ; it would be hard to make them personally liable where 
they had not intromitted ; but this had no resemblance to the case of the peti- 
tioner, who, knowing his risk, had willingly accepted a disposition, with all 
the burdens it contained. 

It was agreed upon the Bench, That the acceptance of a disposition, under 
the burden of debts;, &c. created a passive title ; but as the rigour of passive 
titles was now. much relaxed, a doubt was entertained, if the defender could 
be made liable ultra valorem of his intromission. As these were not fully ex- 
plained, a remit was made to the Lord Ordinary, to hear parties farther 
thereon. 

Lord Ordinary, Pitfwr. For Martin, S ■ Fraser. For Grahame, Roe. 

Clerk, KUpatriei. 

R. H. Fac. Col. No 58. p. 172. 

Bona fide, intromission with the effects of a defunct. See Bona et Mala Fides- 

Disposition to the apparent heir reserving the granter’s liferent, and a power to 
alter, if it will infer a passive title against the disponee. See Faculty. 

Penal passive titles, an transeunt in baredes ? See Personal and Transmissi- 
ble. 

Disposition to the heir, post contr actum debt turn, if probative of its onerous 
cause. See Proof. 

Intromission by tutors, if it will make a passive title against the pupil. See Tutor 
and Pupil. 

See Appendix. 
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1630. Match. 


3 E C T. t 

Nature and Extent of the Right. 

Bishop of Dunkeld against Lord Balmerinoch. 


•T* HE Bishop of Dunkeld pursues the Lord Balmerinoch for reduction of the 
A infeftment of the patronage of the kirk of Cramond, granted to his father 
by the King, by resignation of the said kirk in the King’s hands by Peter, Bishop 
of Dunkeld, with consent of the Chapter, for two reasons ; imo. Because the 
said kirk was a mensal-kirk, pertaining to the patronage of the bishoprick, 
which, by the law, both civil and canon, cannot be disponed from the bishop, 
rick ; 2 do, The resignation was not subscribed by the most part of the Chapter 
living for the time. To the first reason, That the Bishop had no interest to 
pursue this action of reduction, because this kirk was disponed from the bi- 
shoprick by the resignation, and the King’s disposition of the patronage thereof 
to the defender’s father, and the said infeftment ratified in Parliament, wherein 
the Bishops were restored in anno 1606, wherein such dispositions of patronages, 
made by the lawful titulars and the King’s Majesty, and ratified in Parliament, 
were specially excepted ; to which it was replied , That the exception con- 
tained in the act of Parliament was to be understood only of patronages of 
kirks, 'whereof the presentation pertains to the Bishops, and not of their men- 
sal-kirks. — The Lords assoilzied from the first reason. 

/ 

Fol. Die. v. 2. p. 49. Auchinleck, MS. p. 116. 


No 1; 

The except 
tion in the 
act 1606, re* 
storing Bi- 
shops, was 
found to be 
understood of 
patronages, as 
well of men- 
tal -kirks, as . 
of those of 
which the 
piesentatioa 
belonged to 
the Bishop. 
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No i. 

1631. March 25. — In a reduction of a right of the patronage of the par- 
sonage teinds of the kirk of Cramond, made by the King’s Majesty to -this 
Lord Balmerino’s father, hpon resignation of these teinds made by Mr Peter 
Rollock, Bishop of Dunkeld ; of the which bishoprick die said kirk of Cra- 
mond was a proper patrimonial kirk, and the Bishop was not patron thereof, 
but the same was a mensal-kirk, pertaining to him ; the reason was, that the 
mensal-kirks could not be disponed, and that there was no dissolution thereof 
in Parliament from the bishoprick, arid that the resignation thereof made by 
' the Bishop was not done with the consent- of -the most part of the Chapter, 
which was necessarily required thereto, and without which it could not be ne- 
cessarily disponed. And the defender alleging , That his right of the patron* 
age of this kirk could not be quarrelled ; because, in the 2d act, Parliament 
1606, whereby the Bishops are restored, special exception is made of patron- 
ages of kirks pertaining to Bishops, disponed by lawful titulars, and confirmed 
in Parliament ; and this kirk of Cratttond Was resigned, as said is, by Bishop 
Rollock, being then lawful titular, in the King’s Majesty’s hands, and there- 
upon the presentation and patronage thereof were disponed to the Lord Bal- 
merino by the King, which was ratified in the same Parliament 1606, and de- 
clared then by the Estates to be reducible, upon no ground or cause, at no 
time thereafter. And the pursuer answering , That that exception extended 
only to patronages of kirks, which patronages were at Bishops’ presentation, 
apd not to the kirks pertaining in patrimony to Bishops, as this kirk libelled, 
which Was not a kirk at the Bishop’s presentation, but his own proper meftsal- 
, kirk, and $0 fell not under the exception; and, further, albeit the exception 
might extend thereto, yet that exception must be understood of kirks lawfully 
disponed, and makes not dispositions,, which were not lawful, to become va- 
lid, if they were invalid, or had nullities before the confirmation ; nam confir- 
matio nihil novi juris tribuit ; likeas the act in that same Parliament, Salvo 
jute cujuslibet, gives warrant to parties having interest to claim their rights, 
notwithstanding of any act done in that Parliament, to any private person’s 
prejudice ; and by act of Parliament 1617, James VI. it is appointed, that the 
Lords of Session may judge upon writs ratified in Parliament, which they 
" could not do, if that the confirmation supplied the defects and nullities thereof. 
The Lords found, that this exception extended to kirks pertaining to the pa- 
trimony of Bishops, which were so ratified in Parliament, as the exception re- 
quires, as well as to. kirks at Bishops’ presentation, without distinction ; and 
also concerning the nullity of the right, alleged confirmed in Parliament, if 
the confirmation excluded the party to propone any nullity or not; they 
found, that, in respect of the act of Parliament, which declares the Lord Bal- 
merino’s right to be irreducible thereafter, ut supra , they found the said right 
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to be good, notwithstanding of the reason libelled, founded upon the said nul- 
lity, in respect of the tenor of the said act of Parliament ; but the Bishop de- 
sired to be further heard herein. 


Clerk, Hay. 


Durie, p. 585. 


No I. 


1630. March 9. Mr Walter Whiteford against Sir James Cleland. 

Mr Walter Whiteford being presented by the King to the Sub-deanry of p r ^° a fion 
Glasgow, together with the kirks of Calder and Monkland, that were parts of 
the Sub-deanry, sought letters conform. Alleged by Sir James Cleland, No 
letters conform upon the kirks of Calder and Monkland ; because he and his 
author, the Earl of Haddington, were infeft in the patronage of the said two 
kirks, by two public infeftments,. to which Mr Patrick Walkingshaw, Sub-dean 
for the time, consented ; and so his infeftment, being conform to the 1 j2d act 
of Parliament 1593, is valid. Replied , That ought to be repelled; because, 
the act 1593 is only extended to the patronage of kirks pertaining to the King; 
but the King was not patron of these two kirks, but of the Sub-deanry, where- 
of these kirks are parts and pertinents ; and as the King could not have pre- 
sented persons to these kirks, except they had been first dismembered from the 
Sub-deanry, and erected in several patronages, no more can he by infeftment 
dispone the patronages of them, except they had been dismembered from the 
Sub-deanry, which they never were. Duplied, These kirks needed not to 
have been dismembered from the Sub-deanry ; because, the time of infeftment 
given to the defender’s author, they were the whole Sub-deanry, the temporal- 
ity being annexed to the Crown, and the spirituality consisting of these kirks 
allenarly. Triplied, These kirks were not then the whole Sub-deanry, but 
parts thereof, because the Sub-deanry is a title and dignity of the Chapter, 
distinct from these kirks, which remained at that time unsuppressed, other- 
wise it could never have revived, except it had been of new erected ; but in 
1617, the temporality is restored to the Chapters, which importeth that the 
Chapters were then standing unextinguished.— The Lords repelled the excep- 
tion, and granted letters conform to these two kirks, as well as to the Sub- 
deanry. 

Spottirwood, (Patronatus, tfc.) p. 227. * 

Durie reports this case. 

Mr Walter Whiteford being provided, by the King’s presentation, to the 
benefice of the Sub-deanry of Glasgow, and seeking letters conform thereto, 
and to be answered of the fruits of the benefice, and specially of the fruits of 
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No 2. the kirks of Caldcr and Monklatld, which were " the only two kirks, and the 
sole patrimony of the benefice, except some few lands, feued for a. small duty, 
whereof there was no benefit ; compeared Sir James Cleland, and alleged. That 
this presentation by the King could not be sustained as a right, whereupon 
letters conform should be granted for the fruits of these two kirks ; because, 
the right of presentation of these two kirks was disponed long before to the E. 
of Melross, who was infeft therein by the King’s Majesty ; to the which right 
Mr Patrick Walkingshaw, then Sub-dean and titular, consented, conform to 
the ?72d act of Parliament 1593; likeas, Sir James, upon the Earl of Melross 
his resignation, was infeft in the same, and had presented persons to the kirk, 
who ought to be answered of the fruits of these two kirks, and -not this pur- 
suer, as presented to the Sub-deanry ; for hp alleged. That, if the Sub-deanry 
consisted of these two kirks only, as he alleged it did indeed, when the Earl of 
Melross acquired the same, viz. after the year 1587, at which time the kirk- 
lands of the kingdom were all annexed to the Crown, then his right of presen- 
tation behoved to extend to the Sub-deanry, the whole parts thereof, viz. the 
two kirks falling under the same, quia partes integrates faciunt iotum ; and 
if the dignity of the Sub-deanry comprehended any other than these two kirks, 
he was content that the pursuer should have the same, but for the fruits of 
these two kirks, disponed in patronage before, as said is, as presented to the 
Sub-deanry, he could not have the same ; for, albeit chapters and dignities of 
chapter-kirks were restored, yet it was with the exception of rights of patron- 
age, and other rights lawfully acquired, and this excepted one was so ; Ergo, 
ifc. And the pursuer contending. That the right of patronage of these two 
kirks disponed, as said is, to Sir James Cleland, was not valid in law, seeing 
the same being incorporated, and making up the Sub-deanry, they could not 
be disponed by the King, upon the Sub-dean’s consent, except they had been 
first dissolved from the Sub-deanry, or else that the patronage of the Sub- 
deanry had been expressly disponed by the King ; for the King had no right 
ever of the patronage of these two kirks, as several Rectories, but only the- 
patronage of the Sub-deanry, which comprehended these kirks; so that the 
I72d act of Parliament 1593, anent the titular’s consent, had no affinity with 
the case libelled ; for that actjs only for patronages of several kirks and rec- . 
tories, which were at the King’s presentation before, and these kirks were ne- 
ver at the King’s presentation j and so he replied, That the right of patronage 
could not stay, letters conform:— The Lords found this reply relevant, and that 
the two infeftments of patronages of these two kirks could not hinder letters 
conform ; but that the Sub-dean, presented by the King, ought to be answered 
of the fruit of these two kirks, and not the persons presented by Sir James to 
the said two kirks, in respect the same were not particularly dissolved, nor dis- 
mtmbered. from the benefice of the Sub-deanry ; neither was it found to be. 
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sustained, albeit having the Sub-dean’s consent ; and so, in this judgment of 
letters, conform, the said two heritable rights were everted. 


Act. Advacatus. Alt. Nicolton Isf Alton. 


Clerk, Gifam. 
Lurie, p. 502. 


No 2. 


1632. ' The L. of Luoton against The L. of Edmondston. . 


- The Laird of Lugton having comprised from the Laird of Ednam the patron, 
age of Ednam Hospital, presents thereunto a Preceptor, from whom he takes 
an infeftment of the lands of Fallow, holding of the preceptory in James Prin- 
gle of Buckholme’s name, and upon his infeftment pursues the tenants for their 
mails and duties. Allege They were tenants, at least possessed by tolerance 
of one Brakenrig, who was lawfully provided to the said preceptory by um- 
quhile Andrew Laird of Edmondston* and by virtue* thereof in possession 25 
years. Replied, Any presentation Brakenrig had was null, in respect that no 
collation nor institution followed thereupon, which is necessary- in all. benefices * 
ado. It never came in Brakenrig’s hands, but remained still with the Laird of 
Edmondston- in his charter-chest, where it was yet lying, neither had ever 
Brakenrig done any deed as Preceptor, or was acknowledged for such. Luplied , 
imo. No necessity of collation ; because not a benefice of cure ; ado, Sufficient 
that the presentation was lawfully subscribed by the patron ; and the defenders 
offered to prove, that Brakenrig .was ever since in possession of a duty of 20 
merks yearly from Edmondston. Answered to this last part, Not relevant 
unless it were alleged, that these 20 merks were paid by virtue of some' right 
(either feu or tack), set to Edmondston by Brakenrig ; especially since the- 
pursuer offered to prove, that Brakenrig paid all that time mail and. duty to- 
Edmondston himself.— The Lords -repelled the exception, in respect of . the se- 
cond part of the reply, except the defenders would allege that duty of oo merks . 
to have been paid for. some right made to Edmondston by Brakenrig.. And 
for the first part of the reply,, anent the wanting of collation, they passed it 

over, and gave it not an answer- 1632.: December 11.- Next altered 

They were tenants to Sir John Stirling, who was infeft. by Brakenrig and by 
virtue thereof in possession. Replied, His infeftment was null, as proceeding 
anon babente potestatem ; Brakenrig’s right being found null for the cause 
foresaid. Luplied, The cause why Brakenrig’s right was not found, good was 
because he had never done any deed as Preceptor, which now could not be 
said, he having given the infeftment foresaid.. Triplied, That the infeftment 
could not sustain his right ; because, after the pursuer’s, which was given by 
a Preceptor lawfully provided, and no alleged possession of Brakenrig’s, after 
the. lawful provision of another, could . make his null right valid.—' The.Eorm 


No 3. 

Presentation 
of a precep- 
tor t p an hos- 
pital. 
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No 3. repelled this allegeance also and duply, in respect of the reply and triply. — 
3 tio, Sir John Stirling, who was present, offered to satisfy the pursuer of all hia 
sums he had comprised for, whereby his interest to quarrel his infeftment 
would be taken away. The pursuer alleged , His comprising could not be re- 
deemed hoc ordine , especially the defender having no right to redeem. Replied, 
He offered it in name of Ednam, from whom the pursuer had comprised. 
Duplied, He had comprised only from Ednam the right of patronage, which 
was the most could be redeemed from him ; but as to his infeftment given 
him by the Preceptor he had presented, the Laird of Ednam had no right to 
redeem that, because he could, pretend no right to these lands himself, they 
being provided by his grandfather to the children of his second marriage.— 
The Lords would not sustain this offer at the defender’s instance. 

Spottirwood , (Kirkmen, idc.) p. 192. 

*** Durie reports this case. 

One having comprised from the Laird of Edmondston, as lawfully charged 
to enter heir for his father’s debt, the right of the patronage of the Hospital of 
Ednamspittal, which pertained to thd house of Edmondston, with other lands 
of Ednam comprised also ; and thereafter the compriser having presented 3 
Preceptor to that Hospital, which Preceptor immediately thereafter sets a feu, 
with consent of the said compriser, who was patron by virtue of his comprising, 
©f the lands of Falla, which pertains and were doted to the said Hospital, to 
-another person, for payment of a certain duty to the said Preceptor ; which 
feuar, so infeft, pursuing the tenants to remove from the said lands, who ex- 
cepted, That they were tenants to such a Preceptor yet alive, who was pre- 
sented 25 or 30 years since to the said preceptory, by umquhile the Laird of 
Edmondston, goodsire to this now Laird, and which Preceptor had been these 
25 years in possession of the said lands, by receiving cf 20 merks from the 
-possessors of the same lands, as duty therefor, and yet continues in possession 
thereof ; so that this Preceptor being yet alive, no other Preceptor constituted 
and presented by the compriser, nor no 'feuar made by him, can have right to 
these lands, seeing this comprising, which is the ground of all, is but deduced 
in anno 1631, and so is 25 or 30 years after the other was presented, and who 
since has continually been in possession; this exception in this judgment pos- 
sessor of removing was repelled, and not sustained to defend the tenants ; for, 
as it was replied for the pursuer, the Lords found the right of preceptory, 
made by the patron, whereupon the exception is proponed, not sufficient to 
make that person lawful Preceptor, seeing the presentation thereto was not de- 
livered to that Preceptor, but remained still with the patron, and became not 
the Preceptor’s evident ; and also seeing the alleged Preceptor was a tenant of 
a part of the same Hospital-lands, and paid duty therefor himself to the Laird 


Digitized by v^ooQie 



Sect.#. 


PATRONAGE. 


9897 

Edmondston the patron, who presented him : And the Lords found no defect ' No 2 
in the presentation, albeit collation and institution followed not thereon, as 
was alleged by the pursuer against the excipient’s presentation, produced' by 
him ; for it was found, there was no necessity of collation nor institution, in 
such presentations made by laicks, for which vide July 4th 1627, M'Kenzie 
Minister, See Appendix. And it . was not respected what the excipient du- 
plied, that there was no necessity now, after so long time, to prove delivery of 
the Preceptor’s presentation, seeing it was extant, and must be presumed to 
have been delivered ; likeas, without delivery, it is sufficient, in respect of 
the 25 years .possession, as said is, seeing in benefic\alibus, decennalis , et trien- 
nalis fosses sio pacified is enough, etiam sine titulo, vel preesumit titulum, espe- 
cially the Preceptor being yet living, and in possession, and against another ' ' 
Preceptor 60 lately presented by this compriser ; and the patron’s having of the 
presentation is no impediment, nor the Preceptor’s paying duty for a part of 
the lands ; for the patron, upon any condition betwixt him and the Preceptor, 
might keep this presentation, that it might appear on all occasions requisite, 
that he had made bargain with one who was Preceptor; Likeas, it is no im- 
pediment, but that the patron might suffer the Preceptor to bruik, and pay 
duty for a part of the land, after that he had covenanted therefor with the 
Preceptor, and that the same Preceptor had received duty for the rest of the 
lands belonging thereto : -Notwithstanding whereof, the -exception and duply 
Were repelled. And thereafter the defender eiking to his exception, that the 
said Preceptor had set a feu of these lands to another, to the behoof of the L. - 
of Edmondston, whereby he bad done all deeds requisite to make a Preceptor • 
this was sustained, albeit this right was made since the comprising, because 
the defender offered instantly .to pay to the compriser all the sums for the 
which the comprising was deduced, which, was instantly permitted, without 1 
necessity to put the party to a redemption. 

Act .Stuart.' Alt . Nicolson. Clerk, Sett. 

Dvrie, p. 657. ' 


1666. July 6 . 

Parson of IVIorham against Laird of Bearford and Bjjinstoun. - 

The Parson of Morham pursues reduction of a tack set by the former Parson P^ronafe u ; 
to Bearford and Beinstoun, as being granted without consent of the patron ; wfthoui'S* 
the defenders alleged , Absolvitor ; because the tacks were set by the Parson! feftment ’ ' 
who had commission from the Earl of Buccleugh, patron, to set tacks ; 2 do 
The tacks were set with consent of Francis Steuart, Lord Bothwel, expressly,' 
as patron, which Francis Steuart had right to the patronage, in so far as this ^ 
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-No 4. -patronage, with the rest of the estate of Bothwel, being forfeited, the Earls of 
Buccleugh and Roxburgh got gifts thereof ; but, by the King’s decreet-arbitral ■ 
betwixt Francis Steuart and them, Buccleugh was ordained to denude himself 
of this patronage, and others, in favour of this Francis. The pursuer answered , 
first , That no commission, granted by the patron to the Parson himself, could 
be sufficient ; because, the intent of the act of Parliament, requiring the con- 
sent of patrons, was not for any advantage or interest of the patron, to his own 
behoof, but to the behoof of the benefice, that the incumbent might meliorate 
the same ; and so the patron was, by his right of patronage, as curator Eccle- 
sia ; but curators cannot authorise their minors by commission, at least the 
patron cannot give commission to the benefited Parson himself, no more than 
he could renounce the benefit of the act of Parliament, and leave the Parson to 
himself ; 2 do, Before the tack was set, the Earl of Buccleugh, granter of the 
commission, was dead, et morte mandatoris perimitur mandatum. As for. Francis 
Steuart’s consent, he was not patron, not being infeft ; but the King’s decreet- 
arbitral imported only a personal obligement for Buccleugh to denude ; so that 
if Buccleugh thereafter should have consented to another tack, that Would 
have been preferred, 

The Lords found that member of the allegeance of Buccleugh’s being dead 
before the tack, not relevant to annul the same, as depending on his commit 
, sion; but decided not the first point, whether commission could be granted 
by the patron to the Parson himself ; but found the last member relevant to 
defend the tack ; for the right of patronage being jus incorporale , might be 
transmitted by disposition, without infeftment ; and albeit Buccleugh was . 
not formerly denuded, even by disposition, so that if he had consented to an- 
other right, that, as more formal, w T ould have been preferred ; yet, there be- 
ing no competition, the Parson cannot quarrel the want of the patron’s consent 
.upon that ground. 

Fol. Die. v. 2. p. 48. Stair, v. 1. p. 390. 

^ *** Dirleton reports this case. 

1666. July 19* — The Minister of Morham having pursued a reduction of a 
tack set by his predecessor, upon that ground, that it was above three years, 
without consent of the Earl of Buccleugh, patron for the time ; the tack was 
sustained, in respect Francis Steuart had consented, in whose favour Buc- 
cleugh, by a decreet-arbitral, was obliged to denude himself of the patronage. 

This decision seemeth to be hard, seeing Buccleugh was full patron, and 
was not denuded by the said decreet ; and the -right of the patronage might 
either have been comprised front him, or disponed by him effectually, not- 
withstanding of the said decreet, which did not settle the right of the patron- 
age in the said Francis his person, but was only the ground of a personal action 
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against Buccleugh, for denuding him of the right- of the patronage ; and as 
Francis could not present, so he could not consent as patron to tacks. Upon 
these considerations, diverse of the Lords were of the contrary opinion. 

Dirleton, No 25. p. it., 


*** A similar decision was pronounced, 5th July 1632, Sheriff of Forrest 
against Town of Selkirk, No 4. p. 6886. voce Infeftment. 


1677. January 24. 

The Laird of Innkrnytie against Mr 'William Nairn, Minister of Capoch. 

In a double poinding, raised at the instance of the Tenants of Russil, who 
were pursued for their duties by the said parties, it was alleged for Mr William 
Nairn, That he ought to be preferred; because, after the death of Sir William 
Stewart, who was Prebend, presented, in anno 1664, he had a right from the 
Bishop of Dunkeld to the said prebendary, and rents thereof. It was answered 
and alleged for Innernytie, .That, notwithstanding, he ought to be preferred ; 
because, the gift and presentation, granted in anno 1664, which was long prior 
to the Minister’s right, was not only made to his father, but, failing of him by 
decease, to his son, who now pursues ; and, by virtue thereof, his father did 
possess, during his lifetime, and the Innernyties since his decease, and so had 
the benefit of a possessory judgment ; but, albeit they were contending upon 
right, yet they ought to have preference ; because the Bishop, who granted 
their right, being undoubted patron of the prebendary, which was not a bene- 
fice of cure, being neither a collegiate kirk, nor liable to any ecclesiastical 
service, the Bishop, as he might have granted a joint right to the father and 
fon, and longest liver of them two, so he might lawfully grant a right to the 
father during his life, and, failing of him by decease, to his son, as is ordinary 
to all Bishops to grant a right of the Clerk’s office of Commissaries to father 
and sons; likeas, the King, as patron of the Chapel Royal, doth grant such 
right to laick persons, neither can this be called a dilapidation of the benefice, 
in prejudice of the Bishop’s successors, seeing they have only nudum jus pre- 
sentandi , and do not thereby take away any of the rents of the benefice. 
It was replied for the Minister, That, notwithstanding, he ought to be- prefer- 
red ; because, after the death of Sir William Stewart, the benefice was then 
vacant, and his son, having only possessed by the space of three years since, 
cannot crave the benefit of a possessory judgment; as if his father had been 
only liferenter, and he fiar, and so might make use of his possession, to defend 
as in a possessory judgment, seeing his father had a full right, by his presen- 
tation, to the whole benefice, and the son had no pretence of right but by sub 
Vol. XXIV. 55 C 
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stitution, which can never defend him, seeing that were undoubtedly to dila- 
pidate the benefice, in prejudice of the Bishop’s successor, who, upon decease, 
or vacancy by demission, hath a full right to grant a new presentation ; and 
the act of Parliament, against dilapidation of benefices, hath no such excep- 
tion ; and, if it were otherwise,, a present Bishop might substitute twenty per- 
sons to one another, and might prejudge all his successors ; and for the rights 
granted to Commissary Clerks, it cannot be obtruded ; because, that is only 
an office of Court, and profits arising from personal service ; neither can pre- 
sentations granted by the' King to prebendaries of the Chapel Royal to laick 

persons. The Lords did consider this presentation, and finding that Innemy- 

tie’s right was only by a substitution, failing of his father by decease, which 
the law doth not allow, seeing thereby all succeeding Bishops might be pre- 
judged of the benefit of presentation, which is a part of the right of a bishop- 
rick, albeit it was not a benefice of cure j they did prefer the Minister ; and 
likewise found, that Innernytie could not make use of his father’s possession, 
and thereby crave the benefit of a possessory judgment, it not being of the 
nature of liferent right and fee, granted to a father and a son. 

Fol. Die. v. 2. p. 47. Gosford, MS. No 945. p. 6 22. 


Stair reports this case. 


The Bishop of Dunkeld being patron of a prebendary, gave presentation 1 
thereof to Sir William Stewart of Innernytie, and thereafter to John his son. 
Sir W illia m possessed it during his life; and his son some years after, who paid 
the Minister’s modification out of the Prebend’s benefice to Mr William Nairn, 
Minister, who discharged him as Prebend. Thereafter the Minister takes a pre- 
sentation to the prebendary ; and in a competition betwixt them, the Minuter. 
alleged , That Inpernytie’s presentation, in so far as it contains a substitution to 
John after his father’s death, was null, disposing of a benefice not vacant, and 
an unwarrantable dilapidation of the Bishop’s benefice ; for if he might substi- 
' tute one person to the present incumbent, he might substitute an hundred, , 
and so exclude all his successors. It was answered , That a conjunction of two 
was ordinary and warrantable to endure to the longest liver; and this was the 
same in effect, and that the Minister had homologated and acknowledged In- 
nerny tie's right. It was replied, That the Minister’s discharge was of his local . 
stipend, and before he was Prebend himself. 

The Lords, found the substitution null, and preferred the second presenta- 
tion. 

Stair, v. 2. p. 498. . 
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*** This case is also reported by Dirleton. 

: A Presentation being granted by a Bishop to a prebendary, in favour of a 
person during his lifetime, and, after his decease, to his son ; the Lords found, 
in a multiplepoinding, and competition betwixt the persons substituted in the 
said presentation, and another Prebend provided by the succeeding Bishop, by 
the decease of the first Prebetid, That the substitution, contained in the pre- 
sentation foresaid, did expire by the decease of the father, and that the substi- 
tution was void, 'in respect the Bishop could not, in prejudice of his successor, 
grant a presentation in the terms foresaid, bearing a tailzie and substitution. 

Reporter, Caillehill. Clerk, Mr John Hay. 

Dirleton , iVo. 440. p. 215. 


1680. November 18. 

The Town of Haddington against The Earl of Haddington. 

In a competition betwixt the Town and Heritors of Haddington and the Earl 
of Haddington, for the patronage of the second minister of Haddington, it 
was alleged for the Town and Heritors, That the stipend of the said minister 
was but a vpluntary contribution, whereby the Town gives L.400, and the He- 
ritors 4 chalders of victual, not out of the teind, but by a cast according to 
their valued rent of stock and teind ; and therefore the right and patronage 
consisting mainly in the power of presenting ministers, and the enjoyment of 
the stipend during vacancy, there is no ground for the Earl, as patron of the _ 
kirk of Haddington, to pretend to either of these, but only to the presentation 
of the first minister, and his benefice during the vacancy, but no way to have 
any interest in this voluntary contribution ; for patronage being introduced to 
encourage mortifications of pious donations to the church, and therefore the 
builder of the edifice, the mortifier of the benefice, or of the ground, are 
thereby acknowledged patrons, whose interest it was to defend that church, 
and therefore did present a qualified person for the cure ; and if the patron be- 
come indigent, he was to be alimented out of the fruits, and by our custom 
they bad the same during the vacancy ; so that the Earl being acknowledged 
patron of the church, he hath all its priviliges as he had them before the erec- 
tion of the second minister, by whom he hath no detriment, and should claim 
no advantage ; and this is cleared by the common custom of the nation; for, 
the most part of the towns of Scotland had only at first one minister, to whom 
they were not patrons ; but now, most of*the considerable burghs have dotted 
stipends to their ministers by their voluntary contributions, whereof the patron 
of the first minister did never claim any interest; and if the contrary should 
be found, it would discourage and hinder all such erections in time coming, and 
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draw these already made in question ; for none would contribute a stipend, if 
they had not power to call the minister, but that the patron might force one 
upon them, which might breed disquiet and dissatisfaction among them. It 
was answered for the Earl, That he being undoubted patron of the kirk of 
Haddington, he behoved to have inspection and protection of that kirk, and to 
provide qualified ministers therefor; so that any dottatioii to this kirk was ac -* 
cessorie, and he behoved to be patron thereof ; for it cannot be pretended that 
the Town or Heritors could have introduced a minister in the kirk where he is 
patron, without his consent, nor can it be, presumed that he would have con- 
sented to a second minister to preach in that kirk, but with submission to him 
as patron ; but if the Town of Haddington growing populous, one minister 
could not serve the whole congregation, their competent way was to have di- 
vided the parish, and erected a new kirk, in which case if the teinds had beet* 
affected, he would still have been patron, much more when there is no distinct 
parish, but a second minister helping the first in the* same kirk; nor can it be 
questioned, that a patronage once founded, if it were but by the building of 
the kirk, any mortification to the benefice could found a new patronage, or 
give the mortifier any interest with the patron. It was replied for the Town, 
That the patron’s consent was clearly inferred by his patience in suffering a se- 
cond minister to be erected and officiate in the kirk ; nor is there any reserva- 
tion that he should be patron of that erection ; nor can it be instructed that 
ever he did present, bur, on the contrary, there is produced an act of the 
Town Council of Haddington, bearing, the Earl of Haddington, then secreta- 
ry, to have supplicated the Town, that Mr Trent his chaplain might be second 
minister, who was accordingly minister, and died but of late; and the case 
here is not of an accessory mortification to the same kirk, but in effect the kirk 
becomes collegiate, the two ministers becoming colleagues, and may have two 
patrons, as is evident by the common law, that in collegiate kirks there might 
be more patrons dotting more benefices, and so likewise in new united kirks, 
though the one was supprest, and the minister were only to officiate with the 
other, that patron doth not become patron of the whole, but they did present 
alternis vkibus, albeit in dismembrations and annexations of parts of parishes 
to one entire parish, the patron of that parish was patron of the whole as acces- 
sory ; so that the patron admitting of the second minister, without reservation 
or protestation, the presumption is far stronger on the other part, that the con- 
tributes did not mean to put their minister in the power uf another. It was 
duplied for the Earl, Thtrt the presumption was much stronger for him who had 
no opportunity of reservation, and protestations in that case are not kept after 
so long a time, but being so probable, ate to be presumed ; whereas the con- 
tributes had a dear opportunity in their consent to the stipend of the second 
minister, to have reserved to themselves a light of patronage, in which case the 
patron allowing him to officiate, behoved to be understood according to the e- 
lection j neither will tliere be any inconvenience in preferring this patron for 
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the future, seeing the Lot^h’ decision wilh clear that where contributers reserve 
the patronage, they will have right thereto, so that whenever they make such 
erections, it will ever be wifh that reservation, which if the patron refuse, the 
Commissioners for plantation of kirks will be Judges* and will not sustain the 
patron’s wilful refusal when he can have no detriment. “ The Lords, before 
answer, having allowed either party to adduce what evidences or adminicles 
they could, to clear how this second minister was erected, and when, and who 
did present at first and thereafter whereupon there was produced an act of 
presbytery in anno 1636, the Bishop being present, whereby the Town con- 
sented to L. 400,, and the Heritors to 4 chalders of victual for a second minis- 
ter ; but there is no mention of the patronage, or any reservation or protesta- 
tion, and immediately thereafter Mr Trent was put on -his trials, who died but 
lately ; and there is nothing instructed by either party who did present ; the 
Town did also produce their act of Council, but the Earl answered , That the 
petition in the Town’s act could not prove against him, unless the petition were 
produced, mentioned in the act, they having an evident Interest for pretending, 
to the presentation, to make such acts in their own books : 

The Lords found, that in this case there being neither election nor reserva- 
tion, nor protestation concerning the patronage, that the presumption wa» 
strongest for the Earl as patron, and that his allowing of the second ministcE 
was as being patron of both, and therefore preferred the Earl. 

Fol. Die. v. 2. p. 47. Stair t v, 2. p. 799,- 

Fountainhall reports this case 

1680. July 31. — In the declarator pursued by the Town of- Haddington and' 
Heritors of the landward parish against the Earl of Haddington, anent the pre- 
sentation of the second minister of Haddington, the Earl having presented 
one as second dwuister, the Lords upon a bill given in by the Town (in regard 
they could not get the cause advised this Session,) stopped the planting of the 
church, and any further procedure thereon, till the 1st of November next, a& 
being vitious, done pendente lite , during which nihil est innovandum. 

1680. November 18.— The patronage of the second minister of Haddington ' 
(31st July j68o) was this day decided, and determined in favour of the Earl 
of Haddington against the Town and Heritors, albeit they paid the stipend. 
For it seems the Lords thought dottatio alone not enough to give a patronage, 
and that because there was no erection presentation, nor foundation proven ; 
nor any reservation of the patronage made in the acts of the Town Council 
giving the said stipend, though they alleged it to be voluntary ; yet it is not 
easy to revoke what is once given to the church ; likeas he had got a decreet 
thereon before the commission for planting of churches. Yet Mascardus. da- 


Digitized by 


Google 


No 6 



Nod 


No 7- 

Contrary to 
the above, 
the town 
having bad 
possession of 
the right, and 
formerly ex- 
excised it* 


9904 PATRONAGE. , Sect. x. 

probat. Verb, jus patronatus affirms, that reservation of patronage is not neces- 
sary. The Lords also went upon this ground to prefer the Earl that he was 
patron of the whole church, and of the parson and first minister, and it being 
ecclesia patronata , he was founded in jure communi also as to the presenting the 
second minister, who is only in the case of an ecclesia succursalis or auxiliatrix 
to help the ecclesia matrix, as the canon law expresseth it, and so follows as ac- 
cession of the first patronage*-*- Yet patronage was bestowed on founders both in 
gratitude and remuneration, and to be an encouragement and invitation for 0- 
thers to mortify ; and the patronus egenus was alimented per ecclesiam : And we 
know Mr Robert Reid left a legacy for a salary to the Bibliothecar at Aberdeen 
College, and the Lords found the presentation belonged to his heirs, and not 
to the E. of Marishall who was patron and founder of the university, though it 
was only ah accessory to the College ; and by the canon law altarages, chapels, 
and oratories were allowed to be erected within patronate churches ; and yet 
the patronage belonged to their founders. See Abbas, Consul. 105 ; Viviani 
rationale jur. canon, ad c. 25. Extra, de jure patronatus ; Daaren. de benefi- 
ciis lib. 1. C..4. where they give instances of altarages founded in eccbesii's patro- 
natis which. did not accresce, but; the founders were patrons; as also they prove 
that patronage in such foundations needs not be expressly preserved, nor protest- 
ed for. It was thought my Lord Hatton broke the neck of this cause, having 
the parallel case against the Town of Dundee, (See infra .J; .only, Dundee can 
instruct that they have presented, and their stipend is .altogether uncertain and 
alterable. 

Fountain ball, v. 1. p. 112. and 116. 

- — t 

I 

1683. January 10. 

The Town of Dundee against The Earl of Lauderdale. 

The town of Dundee having pursued a declarator against the Earl of Lauder- 
dale, of their right of patronage of their second -minister, upon this ground, 
that the town had been constantly in use to pay the stipend, and to call and 
present the second minister, which they proved by writs produced ; and it be- 
ing alleged for the Earl, That he and bis authors, constables of Dundee, being 
infeft in the patronage of the kirk of Dundee, if tfie town did adjoin another 
minister for their convenience, and doted a stipend for his maintainance, that 
could not prejudge the Earl ; but it being an accessory donation, he ought to 
have the patronage thereof ; and it was so found expressly betwixt the Earl of 
Haddington and the Town of Haddington, ( supra. J where, in the competition 
anent the patronage of the second minister, the Earl of Haddington, who 
was patron, was preferred to the town, albeit the stipend for the most part was 
paid by the town ; it was replied for the Town of Dundee, That the doting of 
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the stipend was one of the ways of acquisition of the patronage by the common No 7; 
law, and that the practique betwixt the Earl ©f Haddington and Town of Had* 
dington did not quadrate in this case ; for the possession was dubious and con* 
troverted betwixt the Earl and the Town of Haddington ; but here the town 
' of Dundee had not only doted the stipend, hut have been in constant posses- 
sion by presenting and calling of ministers from time to time, and that the 
Earl of Dundee, and his predecessors, who were my Lord Lauderdale’s authors, 

did never question or controvert the same. The Lords, in respect that the 

• second minister’s stipend was paid by the town, and 'that they had been in pos- , " 
session by calling and presenting the minister without any question made by the 
constables of Dundee, my Lord Lauderdale’s authors, declared in favour of the - 
town. 

Fol. Die. v. 2. p. 47. P. Falconer , No 62. p. 22. 

*** Sir P. Home reports this Case : 

The town of Dundee having raised a declarator against the Earl of Lauder-'- 
dale, for declaring they had right to the presentation of a second minister, and 
had always been in use to present when this place vaiked, as appears by several : 
acts of the Town Council ; and that Mr Robert Rate, .whom they had now pre- 
sented to be second minister, was lawfully presented, and ought to be admitted; 
al' - c alleged tor the defender, that he being undoubted -patron of the church of 
Dundee, and the right of patronage being indivisible, he had right thereby to 
present the second minister a well as the first ; and, if there had been a distinct 
church erected within that benefice, the defender as patron, ipso facto , would 
have had right to present the same; much more where there is not a distinct 
church erected, but a second minister only, to be an assister and helper to the 
first, and so is only accessory, and accessorum. sequitur naturam principalis, and 
does not alter the case in law, from whom the provision of the stipend does 
flow ; for a patron of a church does oft times pay no proportion of the stipend ; 
and if once benefices be founded, and a patronage acquired, a posterior dona- 
tion to that same benefice, though far more considerable than the first erection, 
yet the posterior donatar will have no right to the presentation ; and the right 
of patronage being introduced by law, not only as a remuneration and acknow- 
ledgment of the benefactors and founders of the benefice ; but likewise upon 
the accoiyit that fie should be overseer and guardian to the church ; and it is 
the person who shall have the choice and nomination of the incumbents, who 
shall serve the cure, and without whose advice the titulars or present incumbents 
cannot dispose of the benefice ; and this case was expressly decided upon a - 
full debate betwixt the Earl of Haddington and the town of Haddington, 

(supra'), in the v same terms where the town and landed heritors had provid- 
ed a second minister, without any assistance from the Earl of Haddington, pa- 
tron , of the church ; . and therefore craved that they. may. be allowed to pre-- 
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sent the second minister, that is presented to themselves; the Lords found; That 
the presentation belonged to the Earl of Haddington, who was patron of 
the church, albeit he contribute nothing to the the stipend ; afid as to the 
town’s possession, it was only the time of the late troubles, when there were 
great invasions made upon the rights of the church and patrons ; and the acts 
of the Town Council cannot make faith in behalf of themselves, or against a- 
third party ; and albeit the town has been in immemorial possession of present- 
ing the second minister, yet possession cannot prescribe a right without the 

title. Replied, That albeit the defender be patron of the church, and thatyW 

patronatus sit indivisibile ; yet that can only be understood as to that benefice, 
but cannot be extended to any voluntary contribution, settled by the town for a 
second minister, whereunto they were not obliged in law, but was done only 
out of their own good will, of the good of the inhabitants : And it is clear by 
that title of the common lawr de jure patronatus, that whoever dotes or founds 
a benefice should have the right of patronage thereof ; and which is clear from 
;the many chaplainries that have been founded in Scotland, which, albeit they 
are founded within another benefice, yet the patron of the benefice did never 
pretend right thereto, but the sole right of presentation did belong to the 
founders and dotters of the chaplainrie : And albeit if any person should make 
a donation in favour of a benefice, the right of presentation will still belong to 
the patron, because in that case the donation becomes accessory to the benefice; 
but if any person make a distinct foundation, separate from the benefice, the 
right of presentation will belong to the founder, and will not accresce to the 
patron of the other benefice ; And this is clear in the general, far much more 
in this particular case, they having been in immemorial possession of presenting 
the second minister, which appears not only from the acts of the Town Coun- 
cil, which being extracts of the public register of the town, ought to make faith 
even against third parties ; but also by contracts betwixt the town and the se- 
cond minister, many years before the late troubles ; and it is clear by that title 
in the common law, de jure patronatus, and the lawyers thereupon, that a right 
of patronage may be prescribed, without a title ; and the Earl of Lauderdale 
and his predecessors were never in use to present second minisers; and the prac- 
tice betwixt the Earl of Haddington and the Town of Haddington does not 
meet this case, because in that case it was dubious whether the Earl of Hadding. 
ton be patron, or the tow'n and landward heritors had been in possession to pre- 
sent a second minister, and in casu dubio, the presumption being always for the 
patron, therefore the Lords preferred the Earl of Haddington to the right of 
presentation; whereas there is no doubtfulness in this case, seeing it is evident 
the town has always been in the use to present second ministers : But it is 
not only -the case of the town of Dundee, but of many burghs of Scotland, 
who, out of their own liberality and good will, have given large provi- 
sions to second ministers, and upon that ground are always in use to present 
‘ the© ; which right of presentation, if it -were taken from them, would dis- 
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courage all such pious donations. ■ ■ The Lords declared in favour of the 
Town of Dundee, in reipect the second- minister’s stipend was paid by the 
town, and that they had been in possession of calling and presenting the second 
minister, without any question made by the Constables of Dundee, the Earl of 
Lauderdale’s authors. 

Sir P. Home, MS. v. x. No 368. 

. • ' - 1 • • . 

*,* This case, is reported by Harcarse : 

The Town of Dundee having made a foundation of a stipend for a second 
minister there, the Earl of Lauderdale, QqnstabJe of Dundee, claimed the pre- 
sentation as patron of the church ; because, though in ecelesia non patronata 
dos, fundus, or construct adtficii, found? a. right of patrqnage; yet in ecelesia 
patronata , the old patron i? to be patron of the new erection, unless there be a 
right of patronage reserved in the mortification ; especially seeing there is but 
one church for both the first and second minister. 

Alleged for the Town; That they, founders pf the second minister’s main- 
tenance, are founded in law in the right of presentation, unless they had dis- 
pensed with it. And by the canon law .there might be within a matrix ecelesia 
other succur sales, or qu^iUatrices ecelesia having distinct patrons from the mo- 
ther church ; and if it were otherwise, the mortifying of stipends to second mi- 
nisters would be discouraged : Besides, it appears from several presentations 60 
years ago, that the town of Dundee were in use to present the second minister ; 
and it did not appear, that any was ever appointed by the Constable. 

The Lords declared the sole right of calling the second minister to belong 
to the Magistrates of the town of Dundee. 

Harcarse, (Patronage.) No 750. p. 2 it. 


This case is also reported by Fountainhall : 


1683. January 11. — The debate betwixt the Town of Dundee and my.Lord 
Halton, now Lauderdale, anent the patronage and presentation of the second 
minister there, being reported, * The Lords preferred the Town’s right upon 
‘ their dotation, former presentations and possession ;’ — notwithstanding he was 
patron of the parson; and the contrary seemed to be decided on the 1 8th of 
November 1680, for the Earl of Haddington against the Town of Haddington, 
supra : But they differenced the cases ; for the Town of Haddington’s posses- 
sion was not so pregnant and clear. 
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1709. February 5. 

The Magistrates of Lanark against The Earl of Murray. 

In the competition for the vacant stipends of the parish of Longbride, be- 
twixt the Town of Lanark, as having a gift thereof from the Treasury, and the 
Earl of Murray, who, in consequence of his being patron of the church of 
Alves, whereof the parson was patron of Longbride, pretended to the right of 
patronage of Longbride, according to that rule ®f the canon law, patronus pa- 
troni mei, est patronus mens ; the same way as by our custom, vassalus vassal* 
mei, est vassalus mens ; because, as Craig observes, when the immediate vassal 
fails, the mediate vassal ascends up in his place, and holds by the same tenor 
of the paramount superior The Lords, without regard to the brocard, found 
that the Earl cannot pretend to the right of application of the vacant stipends 
of Longbride, unless he instruct that he hath particular right of patronage of 
that church ; albeit it was alleged for the Earl, that probably the curacy of 
Longbride, (Which is a pendicle of the parsonage of Alves) was doted out of 
the rents of the greater benefice ; and thereby the Earl, as patron of the latter, 
was entitled to the patronage of the former, by the rule patronem faciunt dos > 
&c. and the patron of the first minister of Haddington, No 6. p. 9901. was 
found to be patron of the second, though provided by the town. ' 

FqL Die. v. 2, p. 48. Forbes, p. 318.. 

Fount ainhall reports this case : 

1709. February 8. — The Magistrates of Lanark having got a gift from King: 
William, of 2000 merks, out of the first and readiest of the vacant stipends of 
the kirk of Longbride, for mending and repairing their bridge, they pursue 
Innes of Cockston, and the other heritors of that parish for payment. They 
founded on partial payments, by repairing the kirk Vmd manse, and the 20 merks 
paid to the ministers sent there by the presbytery to preach ; but after deduc- 
tion and allowance of these, there was still as much in their hands as would pay 
the sum given to the town of Lanark; and a decreet being craved against them, 
compearance is made for the Earl of Murray, for whom it was alleged. That he, . 
as patron of Longbride, had by act of Parliament the administration and disposal 
of its vacant stipends to pious uses, and so, the. gift from the King andhisExchequer 
was null; and he was ready to make application of it to uses nearer home than 
Lanark bridge; and the way he qualified his being patron was, that Longbride. 
was but a pendicle of the kirk of Alves, and he being patron of Alves, the 
ecclesia matrix, he, by consequence, was also patron of the, kirk of Longbride, 
which was only disjoined and dismembered from it for the conveniency of. the 
people, as a chapel of Ease. — Answered, Esto he were patron of Alves, the 
mother church, and that Longbride were but one of its daughters, yet it never 
makes him patron of Longbride, because, by presentations produced, it appears 
the parson of Alves w as patron of Longbride, who put him in as vicar, even as 
bishops did in their mensal kirks); so -that this patronage by the abolition of pre- 
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lacy devolved tp the Crown, and did not accresce to the Earl of Murray ; and No 8 
the brocard patromts met patroni <st mihi patronus, does not hold where another 

patron is known. The Lords found the Earl was not patron, and so had no 

right to the vacant stipend of Longbride. Sir George M‘Kenzie, in his Latin 
pleadings, p. 131. shows, - that the Earl of Haddington, as patron of the first 
minister of that towfi, had likewise the right of presenting the second minister, 
though founded and paid by the town, as being only an accessory consequence 
depending upon the first. See it from Stair's decisions, 18th Nov. 1680. No 6. 

P‘ 9901. , ' 

Fount ainhall,v. 2. p. 489. 


1 735 - February 15. . Moncrifb against Maxton. 

If a presbytery refuse a presentation duly tendered to them, in favour of a 
qualified minister, against which presentation or presentee there is no legal ob- 
jection, and admit another person to be minister, the patron has right to re- 
tain the stipend, as in the case of a vacancy. See Appendix. 

Fol. Die. v. 2. p. 47. 


1748. November 19. Cochran, Petitioner. 

' . No it. 

The presbytery of Dunfermline having refused to receive the patron’s pre- 
sentee, and proceeded to appoint a day for the' ordination of another; Charles 
Cochran of Culross, the patron, presented a bill of advocation of the settlement 
which the Lords unanimously “ refused as incompetent.” 5 

Fol. Die. v. 4. p. 49. Kilkerran , (Patron.) No 2. p. 374. 


1749. January 21. Cochran against The Officers of State, and Others. 

It is an established point, that an erection or settlement of a second minis- 
ter accresces to the patronage of the first charge ; and accordingly, it was here 
found, that Charles Cochran of Culross, the pursuer, being patron of the pa- 
rish of Culross, was entitled to present to the office of second minister, which 
had been erected upon the contribution of the heritors. 

But an objection having been made to Mr Cochran’s charter of the patron^ 
age, that it had not been granted with consent of the incumbent for the time 
' without which grants of patronage from the Crown are declared void by act 
i72d,,(i76)Parl. 1593, the act was found to be in disuetude, 'or rather that it was 
but a temporary act, to continue during the life of the King then reigning. ' 
«, Fol. Die. v. 4. p. 50. and 54. Kilkerran, (Patron.) No 3. p. 374: 


No 11. 
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1749. January % 1. Hay of Lawfield against The OrricERs of State. 

John Hay of Lawfield insisted in a declarator against the Officers of State 
for the interest of the Crown, of his being patron of the Parish of Cockburns- 
path, pleading. That he had right by progress to a charter in 1666 of novodamus 
upon a resignation of the barony of Old-Hamstocks, Una cum advocatione do- 
natione et jurp patronatus ecclesiae de Old-Hamstocks, cappellani de Cock- 
burns-path, et hospitalis ejusdem : That the present parish of Cockburns-path, 
excepting the barony of Old-Cambus, had been part of the old parsonage of 
Old-hamstocks, within which lay the chapel of Cockburns-path, the parson of 
Old Hamstocks being patron thereof : That it appeared from the register of 
the General Assembly 1581, Cockburns-path was then a parish-kirk, having 
its own minister ; notwithstanding whereof, the parson of Old-Hamstocks re- 
tained his title over the whole benefice till the year 1708, when Lord Alexan- 
der Hay, the patron, brought an action on the act 25th, Pari. 1693, for re- 
stricting him to a stipend, in which he called the parson, and also the minister 
of Cockburns-path, and heritors of both parishes ; and in respect the minister 
of Cockburns-path’s stipend was formerly payable by the parson, allocated to 
him a stipend upon the teinds of Co6kburns-path ; and also allocated to the 
parson L. 310 out of the teinds, parsonage, and viccarage of Cockburns-path, 
other than those of the lands of Old Cambus. Lord Alexander also obtained 
a decreet 1709, finding him, in virtue of act 23d, Pari. 1690, entitled, as pa- 
tron, to the feu-duties of the kirk-lands of Cockburns-path ; and the heritors of 
the parish had bought from him their teinds* in so far as not allocated. 

Pleaded for the defenders, There are several points agreed betwixt the par- 
ties, to wit, that by the records of Assembly 1581, there were three distinct 
parishes, Old-Hamstocks, Old-Cambus and Cockburns-path ; that these two 
last make now one parish, though the time of union cannot be determined : 
That there was within the parish of Cockburns-path a chapel, endowed with 
part of the teinds thereof, of which the parson of Old-hamstocks was patron, 
and that the pursuer is patron of Old-Hamstocks ; but it is not granted that at 
aoy time Cockburns-path made part of the parish of Old-Hamstocks : The he-- 
ritors'of Cockburns-path derive from the pursuer r ; ght only to a small part of 
their parsonage, and one somewhat larger of the viccarage teinds, to wit, what 
formerly belonged to the chaplainry, and these alone he pretended to allocate ; 
but their right to three-fourths of their teinds is derived from the nunnery of 
St Bathans; so that there is no presumption from the teinds belonging to the 
parson, that these lands made part of his parsonage * for in fact, they never 
did. belong to him but a small part to the chaplainry ; and the Crown, in the 
years 100.2, 1663, 1671, and 1682, presented to the parish of CoGkburns-path. 

Replied , The allocating the viccarage teinds to the minister, does not prove 
that Cockburns-path made no part of the parsonage j for the parson has right 
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to viccarage teinds, where there is not a perpetual vicar, who makes a separate 
titularity ; and before this decreet, part of the minister’s stipend was paid out 
of Old-Hamstocks ; which can only be accounted for, by the parish having 
made part of that parsonage 

On the report of this pleading, it was remitted to the Lord Ordinary to 
hear parties’ procurators on the right to the teinds, and from what parties they 
did flow. 

Pleaded for the defenders, The right of three-fourths of the teinds of the pa- 
rish belonged to the nunnery of St Bathans, and were set in tack to the Lari 
of Home in the year 1613, for his life and the lives of three heirs, and thrice 
nineteen years, by the prioress, then become a protestant and married, with 
consent of her husband the Commendator of Bewlie ; and a decreet of tran- 
sumpt, 163a, of the said tack was obtained at the instance of Nicolson of Cock- 
burns-path, assignee thereto. 

The prioress also disponed these teinds, 1622, to David Lindsay, son to the* 
Bishop of Ross, who was infeft therein 16*3. 

For . the pursuer, There was never any possession upon this tack, and conse- 
qnently it is but a slender evidence of the right of the teinds j on the contrary,, 
the teinds of 'Cobkbums-path are partly allocated, as is said, by the pursuer, 
and partly possessed by the heritors, either without title, or by purchase from 
him. It appears that the minister was paid by the parson of Old Hamstocks, 
from a decreet of augmentation at his instance, ratified in Parliament 1633, and - 
by the modification 1708, when his whole stipend, as well as part of the sti- 
pend of Old-Hamstocks was localled on the teinds of Cockburns-path ; and the 
whole lands in the parish, other than these of Old-Cambus, are burdened with 
this locality. * 

The Lords found. That the patronage of Cockburns-path belonged to the 
Crown. 

Reporter, Strichtn- . Act. R. Craigie. Alt. IV. Grant. & Haldane. Clerk, Justief^ 

j D. Falconer , v. 2. No 49. p. 47. 


T749. February 25. Hat of Belton against The Presbytery of Dunse; 

John Hay of Belton having right to the patronage of the parish of Dunse, 
by disposition from Hay of Drummelzier to the late Lord Blarityre, the present 
Lord’s retour and disposition, presented 27th August 1748, Mr Adam Dickson 
probationer, who accepted 3d September of the same year. 

The Presbytery of Dunse hesitated on Mr Hay’s right, alleging him to be 
only trustee for Drummelzier, who was not qualified by taking the oaths to 
the Government, and so not entitled to present ; whereupon Mr Hay deponed 
before them, to this import, that he was no trustee, but had the title for lifc^ 
and had executed a deed obliging his heir to denude. 
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j^ G jj. The Presbytery, 6th December, appointed a moderation of a call on 23d Ja- 
nuary 1749, for supplying the vacancy. 

Mr Hay appealed to the synod, pending which he insisted in a declarator 
before the Court of Session, that he had presented in due time, and that the 
right of settling a minister had not devolved to the Presbytery : And the 
Lord Ordinary, upon advice, 15th February 1749, “ repelled the objections' 
to the pursuer’s right, and to the person by him presented, on account of his 
not having taken the oaths before his first litence ; and found that the pur- 
suer had in possessorio sufficient right to present, and that the right had not 
fallen to the Presbytery tanquam jure devoluto .” 

Pleaded in a reclaiming bill, Matters proper for the cognition of a presby- 
tery, or 1 other ecclesiastical judicature, and by them determined, cannot be 
brought under review before a civil court : The trial and admission of minis- 
ters belongs to the church, as is declared by act 7th, Pari. 1567, by which pa- 
trons are appointed to represent to the superintendant, with an appeal 'com- 
petent to the superintendant and ministers of the province, and from them to 
the General Assembly, where the case is to take end. This right was always 
enjoyed by the church of Scotland, excepting that in times of episcopacy, let- 
ters of horning were granted against the bishop to collate, but there was never 
any such practice competent under presbytery. The Presbytery had, notwith- 
standing the presentation, appointed a moderation, the affirmance or reversal of 
which sentence was pending by the pursuer’s own appeal before the synod ; so 
that they are functi till a determination, and cannot admit the presentee, if the 
Lords should declare the patron’s right ; as neither can they proceed to 
a settlement, if they should assoilzie from the declarator, when perhaps the sy- 
nod will reverse their sentence. 

The petitioners have judged that Mr Djckson has not been duly presented, 
and apprehend, for the reasons given, their judgment not liable to be reviewed 
by any civil court; but if it were, they say that the pursuer’s right is derived 
from Lord Blantyre, who derives from Drummelzier ; that Blantyre presented 
the last minister, but subsequent to his title, Drummelzier obtained a decreet 
for the vacant stipends; so that the Presbytery could not but consider him .33 
, patron, and, he being unqualified to present, the conveyances are a contrivance 
< to present by the interposition of another person. 

The presentee was not qualified by taking the oaths before his licence ; 

‘ but to this it was. answered, that he had qualified, and got his licence renewed. 

The Presbytery acknowledged the competency of a declarator of a right of 
patronage before a civil court ; but apprehend they are not the proper contra- 
dictors, as pretending no right to the patronage of any parish. , 

Observed, That a right of patronage was a civil right, and might be declar- 
ed ; as also it might' be declared, that the patron had presented in due time; 
in which action the Presbytery were the proper persons to be called, as having 
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right after lapse of six months to present, or to settle plena jure ; and the Court 
would not take notice of what method they chose or making the settlement, 
whether by moderation of a call or otherwise, since that was not prescribed by 
the law : That the declarator nowise affected their power of trying or admit- 
ting a minister; and though taken ill by the Presbytery, was rather a favour 
to them, iri that, by being brought before a final settlement, it gave them an 
opportunity of being satisfied, whether there was here a regular presentation, 
that they might not by mistake make a settlement in opposition thereto ; the 
consequence of which Would be, that the minister settled would have no legal 
title to the benefice, as was found in the case of the Minister of Auchtermuch- 
ty, though in that case, happily for the minister, there proved to be a defect in 
the patron’s title : That the patron had deponed he was no trustee, and if he 
were, it did not hinder him to present. 

N. B. There was another disposition produced from Drummelzier to Belton; 
to which it was objected, that he had not deponed, whether that disposition 
were in trust. 

It was said on the Bench, it might be an objection, if a patron held in trust 
for an unqualified person ; and some Lords doubted of the competency of the 
action, if the Presbytery had not improperly sisted themselves. 

The Lords adhered to the Lord Ordinary’s interlocutor, (and found that the 
general words, decern and declare, can go no farther than the particulars deter- 
mined). 

Petitioner, R* Craigtt* 

«. D. Falconer , v. 2. No 65. p. 68. 


17 5 1 - 7 ul y Ia 

Lockharts of Lee and Camwath against The Officers of State. 

John Lockhart of Lee, and George Lockhart' of Camwath, insisted each in 
a declarator against the Officers of State, of their severally, having right to the 
patronage of the parish of Lanark. 

Pleaded for Carnwath, King James VI., 27th March 1604; erected the priory 
of Inchmaholm, and the abbeys of Cambuskenneth and Dryburgh, into a Lord- 
ship, to be called Cardross, in favour of. the Earl of Mar; together with the 
right of patronage of the kirks belonging to these prelacies ; particularly dis- 
poning these kirks, and amongst them that of Lanark. The disponee was in- 
feft 1605, and the grant confirmed in Parliament 19th July 1606. 

The Earl of Marr 1612 disponed this estate to Henry Lord Cardross, his se- 
cond son; and David Lord Cardross obtained a charter of novodamus ^1664011 
his ov. n resignation, comprehending terras ecclesiasticas de Lanark ; together 
with several kirks mentioned, amongst which Lanark is not named;- together 
with the right of patronage of the kirks and parishes above-mentioned; aadv 
he was infeft 1668.. 


No 15. 
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This righ t came into the person of Lockhart ofCarnwath, who, 13th August 
1 708, gifted the vacant stipend to the widow and children of Mr John Banna- 
tyne, die late incumbent. 

Pleaded for the Officers of State, The Earl of Mar did not depend on the 
charter granted him; the reason whereof has been, that by the act 1 76^ 
Pari, j 3th, James VL, the grant of patronages of benefices, whereof the incum- 
bent was alive, was void ; and that several of the incumbents of the benefices, 
whereof the patronages were granted, had been alive. He therefore obtained 
a new charter, 10th April 1615, . of the lands and baronies belonging to the ab- 
bey of Dryburgh, comprehending the kirk-lands of Lanerk, ordaining that suf- ✓ 
fici'ent ministers should be provided to the said kirk, who should be named and 
’ presented by the King; accordingly, the King presented in: 1616 and 1643, 
since which time there has been no opportunity of presenting till the death of 
the last incumbent, whereby the present dispute has been occasioned. 

The pursuer has produced no conveyance from the Earl of Mar to his son 
the Earl of Cardross. 

Observed , The grant of the patronage to the Earl of Mar has been void, as 
not being then in the Crown; for it appears by the subsequent charter 1615, 
that there was then a commendator of the abbey, whose resignation had been 
after that time obtained. 

Pleaded for Lee, King Charles I. 8th August 1674, granted .the patronages 
cf Lanark and Carlouck to his ancestor ; his family has since had no opportu- 
nity of presenting to Lanark; the incumbent, at the time of his grant, having 
held the benefice till he left it at the Revolution, when Mr John Bannatyne, 
who had a meeting-house in Lanark, took possession of the church without any 
title, and held it till his death in 1707, and then Mr Orr was called by the he- 
ritors and elders ; but Lee gifted the vacant stipends to Mr Bannatyne’s widow 
, and children, who, on that title, named a factor, and he uplifted the same ; 
nor is it any objection to this act of possession, that Carnwalh thought proper, 
after his gift, to give another to the same parties : Lee also presented to Car- 
louck in 1731 on the same title, and the presentee was settled. 

Pleaded for the Officers of State, The charter is a grant of novodamus , on 
a resignation of the family estate ; it is dated at Edinburgh, where the King 
was not at the time ; so that it appears there was no warrant for the additional 
grant of patronage ; nor indeed could there be, as the King was then prisoner 
to the English rebel army. 

Answered, Lee has a gift under the seals, and ought not to be put to show 
' the warrant thereof after so long time, idly. The Exchequer was then settled 
by act of Parliament 1st February 1645, with power to expede new gifts ; and 
though this Parliament is rescinded by act 15th, Pari. 1661, the rights granted 
to particular persons are saved. 

Observed, The Parliament gave power to the Exchequer to grant the King’s 
casualties, but not to dispose of the patrimony of the Crown. 
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The Lords found neither of the pursuers had produced sufficient titles to the 
patronage in question ; and that for ought yet seen, the right remained in the 
Crown. 

Reporter, Justice-Clerk. Act. for Carnwath, A. Pringle ; for Lee, R. Craigiei 

Alt. AJvocatus. Clerk, Kirkpatrick. 

y , D. Falconer , v. 2. No 219. p. 263. 


1752. June 27. 

William Urquhart of Meldrum against The Officers of State and Heritors 

of Cromarty. 

The kirk of Cromarty was one of the common kirks belonging to the bishop 
and chapter of Ross; and in 1588, King James VI. granted to Sir William 
Keith a charter of the barony of Delny, and certain other lands, containing an 
erection of the kirk of Cromarty, and Qther eighteen kirks, which had belong- 
ed to the said bishop and chapter, into parsonages, and granting to Sir William 
the teinds and patronage of these kirks, and uniting the whole into one ba- 
rony; upon which Sir William was infeft. And in June 1592 this grant was 
ratified in Parliament. 

This right catne %y progress into the person of Sir Robert Innes ; who, in 
1636, entered into a contract with the bishop of Ross, narrating a process of 
reduction and improbation which the bishop had against him for setting aside 
his right to these patronages ; and that, willing to prevent further questions, 
he resigns all these patronages in the King’s hands in favours of the bishop, 
declaring, that the bishop should be at liberty to use that right, or his ancient 
right, as he thought most proper, 

, On this contract a charter was expeded in favour of the bishop in the same 
year 1636, and the bishop was infeft 19th September 1637. But the sasine, as 
appeared' from the register (for the principal was lost,) contained no symbol 
of infeftment, and wanted the sign and subscription manual of the notary. 

In July 1656, the said Sir Robert Innes disponed the said lands and pa- 
tronages in favour of Sir George Mackenzie of Tarbat, afterwards Earl of Cro- 
marty ; on which Sir George expeded a charter, and was infeft. 

The Earl of Cromarty disponed the estate and patronage of Cromarty in fa- 
vour of his son Sir Kenneth Mackenzie ; and the said., estate and patronage 
being brought to a judicial sale by Sir Kenneth’s Creditors, William Urquhart 
of Meldrum became purchaser. 

William Urquhart brought a declarator of his right of patronage, and called 
as defenders the Officers of State, the Heritors of the parish, and the Presbytery 
as is usual. 

Vol. XXVI. 55 E 
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No 15. Pleaded for the defenders, into, That the grant of the patronage of the kirk 
of Cromarty and the other kirks, by the King to Sir William Keith in 1588, 
was void and null ; for that as they belonged to the bishop and chapter of 
Ross, the King had no power to dispose of them without consent of the bishop 
and chapter ; who, notwithstanding of the Reformation, were still existing at 
the date of the grant ; for although the ministration, in offices of religion, was 
carried on by those called the travelling clergy, yet they were not the clergy 
authorised by law till the year 1592, when presbytery was established ; and it 
appears from the records of the Privy Seal, that, from the Reformation to 1592, 
bishops continued to be elected by the chapters as formerly ; three instances of 
which occur in 1572, viz. St Andrews, Dunkeld, and Sodor. And chapters 
continued in the full right of their benefices till 1594, when their common 
kirks were taken from them. The King, therefore, having no power to make 
. the grant, the ratification in Parliament could not make it valid, because of the 
act salvo jure. 

'idly. By 2d act, Pari. 1606, and 2d act, Pari. 1617, restoring bishops and 
their chapters to their patrimony, the whole kirks, which had belonged to the 
bishop or chapter of Ross, were restored to them; and though there be an ex- 
ception in each of these acts, yet the case of the patronage in question does 
not fall under either ofthe.se exceptions; for the exception in the act 1606, of 
common kirks disponed by his Majesty to whatsomever persons preceding the 
act, does not refer to the case of a common kirk erected into a' parsonage, 
where the patronage is disponed to a laick ; for that is not a disposition of 
a kirk which can only be to a kirk-man ; but the exception respects only cases 
where the King had disponed the kirk to another bishop, or settled a minister 
in it, who by the exception was to enjoy the benefice during his life. 

Neither does the exception in act 1617, “ That it shall be without preju- 
dice to laick patrons of their patronages granted to them by the King’s Ma- 
jesty, with consent of the titulars for the time,” aid the pursuer ; in the first 
place, because it respects only the case where patronages of Kirks had been 
granted, away, which formerly belonged to the bishops and chapters, and were 
held and used by them in the same way as laicks used their patronages ; but 
could never respect the mensal or common kirks, without which the bishops 
and their chapters could not be supported. In the second place, The grant in 
favour of Sir William Keith was without consent of the titular, whether the 
bishop and chapter be considered as the titulars or the incumbent for the time, 
in terms of the act I72d, Pari. 1593 *. 

idly. Supposing the grant valid, yet the Crown, as come in place of the 
bishop of Ross, ought to be preferred to the pursuer ; for Sir Robert Innes in 
1636 disponed the patronage to the bishop, which was long prior to his dispo- 
sition in favour of Sir George Mackenzie, and therefore the bishop’s right was 
preferable to Sir George’s, though no infeftment had followed on it; for a right of 
patronage, beingyW incorporate, passes without infeftment, Stair Inst. b. 2. tit. 8. 

* Glendook’s £ didos, 
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$ 3 5. And though the patronage being united to a barony will make a con- 
veyance of the barony transmit the patronage, though not particulaily men- 
tioned, yet it does not transform the nature of the right so as to make it a cor- 
poreal one. But supposing it should have the effect to communicate to this 
incorporeal right, the qualities of a corporeal one, yet as soon as the union was 
dissolved, these qualities flew off. Now the King, who .created the union, had 
power to dissolve it ; and did so by his charter upon Sir Robert Innes’s resigna- 
tion in favour of the bishop in 1636. Besides, it appears from the register of sa- 
sines for the shire of Inverness, that the bishop was infeft in this right upon the. 
19th of September 1637. 

Answered for the pursuer to the first defence, That before the date of the 
grant in favour of Sir William Keith, chapters were abolished, and had no 
right either to officiate in kirks themselves, or to present others thereto ; for, 
from the beginning of the Reformation, the Protestant clergy, who were go- 
verned by their own superintendants, were the clergy established by law, as is 
declared by acts 6th and 7th, Pari. 1567 ; by the last of which the right of 
laick patrons was reserved to them ; but the patronages which belonged to ec- 
clesiastics, now become by law incapable to exercise them, did of course de- 
volve upon the Crown ; and so it has been understood by the legislature in all 
the statutes relative to these matters. By act 100th, Pari. 1531, it is statuted, 
“ That every parish-kirk shall have its own pastor and by act io2d of the 
same Parliament, it is enacted, “ That all beneficies of cure under prelacies 
shall be presented by our Sovereign Lord and the laick patrons, in favour of 
able and qualified ministers.” In this statute the King is he'ld to be patron of 
all kirks which were not of laick patronage ; and so it has been always under- 
stood by our lawyers, Craig, lib. 2. dieg. 8. § 37. 

And particularly with respect to common kirks, it was ordained by act 196th, 
Pari. 1594, “ That they should be of the same nature with other parsonages 
and viccarages, and should be conferred by presentation of the lawful patrons.” 
Sir George Mackenzie, in his observations on this act, says, “ That the King, 
or such as had right from him, became patron of these kirks, as coming in 
place of the Popish clergy.” And he also adds, “ That-there were not then 
chapters.” With him agrees Lord Stair, Inst. b. 2. tit. 8. $ 35. p. 309. So 
there can be no doubt of the King’s power to make the grant in favour of Sir 
William Keith. If is of no importance that there were some few elections of 
bishops by chapters soon after the Reformation for these were not elected 
with a view to have any share in the government of the church, but rather to 
give their assistance in disposing away the temporalities thereof to others. 

Answered to the second defence, That the act 1606 does plainly confirm all 
grants of this nature ; “ for it excepts and reserves all common kirks which are 
disponed by his Majesty to whatsoever person preceding this present act.” 
And this clause cannot be limited to the case of kirks disponed to kirkmen, at 
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appears from the following clause of the act ; whereby it is provided, “ That 
if there be any common kirks pertaining to bishopricks and their chapters of 
old, that now pertain and fall to them by virtue of this act, the ministers who 
are lawfully provided to the said common kirks shall noways be prejudged du- 
ring their lifetimes.” Here a plain distinction is made betwixt common kirks 
disponed away to laicks and those conferred by presentations to ministeft ; the 
first are excepted from the act, the others are to return to the bishops and their 
chapters, saving the right of the incumbents during their lives. 

Neither can the act 1617 be pleaded to defeat the effect of the grant in fa- 
vour of Sir William Keith; for grants of that kind are expressly excepted from 
the act, and that without distinguishing whether the kirks were proper pa- 
tronages vested in the chapter before the Reformation, or were common kirks. 
By the act, these grants are saved, though not ratified in Parlament ; and 
therefore there can be no doubt of such as are secured by so ample a ratifica- 
tion as the one in question is. 

The consent of the titular to the grant was not necessary, as that was only, 
required to save grants not ratified in Parliament ; and though it had been ne- 
cessary, yet by titulars could not be meant the Popish chapters who were n«t 
then in being; and whose advice, if they had been in being, would never have 
been asked. But the clause of act 1617 must refer to act 173d, Pari. 1593, 
which requires the consent of the beneficed person ; and if so, it is incumbent 
on the defenders, before their objection can be sustained, to prove that there 
was a beneficed person alive at the date of the grant ; and though they proved 
this, yet, post tantum temporis, it must be presumed that the consent was given, 
a$ the Lords lately found in the case of the patronage of Culross, No 1 1. p. 9909. 
And though not presumed, yet as the objection operates only in favour of the. 
Crown, it is excluded by the ratification, and is also cut off by the negative . 
prescription. 

To the third defence, answered, That there are proper symbols established; 
for infefting singular successors in rights of patronage, as well as in other real 
rights ; but whatever might have been the case with respect to a right of 
patronage upon whfch ho infeftment had ever passed, to which the citation 
from Lord Stair refers, yet when the patronage was once united to a' barony, . 

, and infeftment taken upon it, it could not be transmitted without infeftment ; 
and therefore Sir George Mackenzie’s prior infeftment (supposing the bishop 
not to have been infeft) must carry this right. Had Sir Robert Innes dispon- 
ed the whole barony, as well as the patronage, to the bishop, and afterwards 
disponed the whole to Sir George, it could not have been disputed that Sir 
George’s right would have been preferable in respect of the first infeftment ; 
and it must be a very extraordinary paradox if an acquisition should be more - 
effectual when the acquirer gets only a part of the subjects contained in his - 
author’s infeftment, than if he had got the whole. 
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v With respect to the infeftment said to have been taken by the bishop, a re- 
ference to the records, in a competition of real rights, is not sufficient ; the de- 
fenders must either produce the principal sasine, or prove the tenor of it.— ■ 
2 dly. The sasine, such as it appears from the records, is null, because it bears 
no symbol of infeftment, and wants the sign and subscription manual of the 
notary. , 

Lastly , As the pursuer acquired the right at a judicial sale,, he is secured by 
act 6th Pari. 1695 ; and whatever action, under the right of the bishop, may' 
lie against the receivers of the price, there can lie none against the purchaser. 

“ The Lords repelled the first and second defences, and remitted it to the 
Lord Ordinary to hear parties on the third defence, viz. whether the bishop 
of Ross’s right from Sir Robert Innes is preferable to the pursuer’s ; and also 
to hear parties on the act of Parliament 1695.” 

r 753- J u ty case betwixt these parties, concerning the right of 

the patronage of the kirk of Cromarty ; for which, see what is mentioned 
above, the Lord Ordinary reported the points remitted to him. by the interlo- 
cutor of that date, viz. “ Whether the Bishop of Ross’s right to the patronage 
from Sir Robert Innes, by the contract 1636, is preferable to the pursuer’s right 
derived from the said Sir Robert Innes, by disposition in 1656 ; and also> 
whether the pursuer’s right be secured by the 6th act Pari. 1695, he having 
purchased the patronage, together with Sir Kenneth Mackenzie’s estate, at a 
judicial sale.” 

On the first point, the pursuer objected , That the contract 1636, whereby Sir 
Robert Innes disponed the patronage to the Bishop, was null by act 80th, Pari. 

. because, though the names of three witnesses to the subscription of Sir 
Robert Innes be inserted, yet these witnesses are not designed, unless the de- 
fenders will condescend who were the witnesses, and astruct the condescen- 
dence. 

Answered for the defenders;. That there was no necessity for designing the • 
witnesses until the statute 1681 ; for the act 1579 only requires, that witnesses 
be designed in deeds, not subscribed by the party, but by notaries; and it ap- 
pears from the records, that, betwixt the 1579 and 1681, great numbers of deeds 
were executed without designing the witnesses. 

Replied for the pursuer ; That it is evident the clause of the act 1579, re- 
quiring witnesses to be “ denominate by their special dwelling-places, or some 
other evident tokens,” refers as well to deeds subscribed by the party, as to 
those subscribed by notaries. Sir George Mackenzie considers it in this view, 
in his observations on that act ; and so have the Lords in many cases ; parti- 
cularly 15th July 1664, Colvill against Executors of Lord Colvil,. voce 
Writ; and, 3d February 1665, Falconer against Earl of Kinghorn, Ibi- 
dem ; where they found, that if the witnesses were not designed in the deed, 

' the user of it behoved to condescend on them, and prove his condescendence .; ; 
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No 15. and what is enacted by the 5th act Pari. 1681, is, that the deed shall not be 
suppliable by condescending on the witnesses, if they be not designed in the 
deed itself. 

“ The Lords sustained the objection. That the witnesses designations were 
not insert in the body of the contract 1636 j but found, that the same might 
be supplied by condescending on their designations, and astructing the same.” 
See Writ*. 

The pursuer further objected , That supposing the defenders should be able to 
, condescend on the. witnesses, and astruct their condescendence, yet the pur, 
suer’s right is preferable, because derived from the Earl of Cromarty, to whom 
Sir Robert Innes, in 1656, disponed this patronage along with the barony of 
Delny, upon which the Earl expede a charter and was infeft ; and therefore, 
though he had the posterior disposition, yet he was preferable to the Bishop of 
Ross, by having first completed a title by infeftment; for the infeftment said to 
' be taken by the Bishop in 1636, is null, for several reasons to be afterwards 
mentioned. 

Answered for the defenders ; That a patronage, by its proper and original 
nature, is neither a feudal subject nor held by a feudal tenure, but is a personal 
right or privilege like nobility, and is designed by the canonists to be jus idoneos 
rector es in ecclesiis instituendos episcopo offer endi ; quod alicui in ecclesia acquiri- 
tur, quod eo ipse, vel ejus auctores, ecclesiam posuerint, adijicarint, vel opibus non 
minimum auxerint , consensu episcopi adbibito, ex quo jure, cum utilitate, honor et 
tnus simul resultant. Calvin, voce Patronatus. Agreeable to this, Lord Stair 
b. 2. tit. 8. § 33. says, “ That though patronages do ordinarily pass as annex- 
ed to lands by charters of boroughs, baronies, or lordships, yet they may pass 
without infeftment as jura incorporate .” This patronage was held according 
to the original nature of the right, by the Bishop or chapter of Ross without 
any infeftment, till the year 15S8, when it was annexed to the barony of Del- 
ny, and with that barony granted by King James VI. to Sic William Keith ; 
and so soon as it was disunited from the barony, which it was by the contract 
1636, it returned to be of its original nature, that is, an incorporeal right, held 
and transmissible without infeftment. 

Replied for the pursuer : That as there are proper symbols established for the 
tradition of patronages, as well as of other real rights, so the general rule ought 
to obtain as to them, that the first infeftment completes the transmission ; but 
whatever be the case of patronages in general, it is certain that such as have 
been annexed to lands, and transmitted by infeftment alongst with them, must 
continue to be transmitted in the same manner; and as the right to this pa- 
tronage was established in the person of Sir Robert Innes by infeftment, so he 
could not be divested of it without infeftment taken on the contract or disposi- 
tion. 

* JLord Karnes’s report of this part of the case is vocc Writ. 
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“ The Lords found, that Sir Robert Innes could not be completely denuded 
of the patronage in favour of the Bishop, without sasine following in the person 
of the Bishop.” 

The defenders having produced from the record, an extract of a sasine taken 
by the Bishop of Ross in 1637 ; the pursuer objected, That the sasine was null, 
because it did not bear the delivery of symbolical possession by the bailie to the 
attorney, by a psalm-book, the ordinary symbol for a patronage ; but only 
bears in general, that sasine was given, the solemnities used in like cases being 
observed ; and as such general clauses had often by the Court been found in- 
sufficient to support the executions of legal diligence, far less could they sup- 
port an instrument of sasine. 

Answered for the defenders ; 1st, That it was but a modern invention to 
take infeftments upon patronages, and therefore there were no established sym- 
bols for giving such infeftments : None such are mentioned by Craig or 
Stair ; and though in some instances we find a psalm-book given as a symbol 
for a right of patronage, yet sasines of such rights were often given without 
such symbols. 

idly, As the instrument bears that sasine was given juris solemnitatibus in 
similibus jieri consuetis debite observatis ; this was sufficient, as has often been 
found in similar cases ; particularly 21st March 1628, Maxwell against Portrack, 
voce Salmon Fishing, when the sasine of a salmon-fishing was sustained, though 
it did not bear per traditionem Cytnba et retis, but only that the’ bailie came to 4 
the ground of the land and fishing, and gave state and sasine of the same. 

“ The Lords repelled the objection, in respect that the sasine bore, that the ' 
usual solemnities in the like case were observed.” 

The pursuer further objected. That the sasine was null, because the extract - 
produced, and the copy in the register, wanted the signum. of the notary which ; 
ought to contain his motto and name, and is his proper subscription : That a sa- 
sine was null for want of this, the Lords found in 1731, in the case of the Cre- 
ditors of Jordanhill, though the instrument was all wrote by the notary’s own 1 
band. 

Answered for the defenders; That it appears from the copy in the register, • 
and the extract thereof produced, that the principal instrument of sasine was ' 
attested and subscribed by the notary in the usual manner; the doequet, Ego ‘ 
vero Gulielmus Lauder, &c„ being wrote by the notary’s own hand. It is true, 
the signum and motto of the notary are not copied into the register; but it ap- 
pears from a certificate from the keeper of the records in the lower Parliament 
house, that in the particular register of sasines for the shire of Inverness (in 
which record the Bishop’s sasine is registrated) from 1636 to 1643, the notary’s 
signum is not insert in any copy of a. sasine in the register; but it is not from 
thence to be presumed that such was wanting in the principal instrument. 

« The Lords repelled the objection.” 

On the second point, T\i. if the pursuer’s right be secured by the 6th act -- 
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No 1$. Pari. 1695, it was/>/*wfed for the pursuer, That by die said act it is statute, 
“ That the purchaser at a judicial sale, paying the price offered to the creditors, 
as they shall be ranked by the Lords of Session, shall be for ever exonered, and 
the lands and others purchased, disburdened of all debts and deeds of the bank- 
rupt, or his predecessors, from whom he had right.” That the pursuer 
^ purchased this patronage at the judicial sale of Sir Kenneth Mackenzie’s 
estate, and is therefore secured by that clause of the act, from any deed done 
by Sir Robert Innes, from whom Sir Kenneth derived right. And to this it 
will be no good answer- to say, that the Crown, in right of the bishop, does not 
claim upon any deed done by the predecessors of Sir Kenneth Mackenzie, but 
upon a deed done by Sir Robert Innes, whereby the bishop was preferable both 
to Sir Kenneth and to his predecessors ; for it can make no difference whether 
the deed was done by one of the bankrupt’s ancestors, or by one of his authors ; 
the intention of the statute was to make the purchaser secure in all events, and 
so the Lords have constructed it as often as the case has occurred, particularly 
21st June 1720, John Chalmers against Sir Andrew Myreton, observed voce 
Ranking and Sale ; and, in 1739, Bailie Dundas having purchased a te- 
nement, at a sale carried «n by the creditors of .Thomas Wyllie, Lady Rollo 
claimed right to the tenement, her father having adjudged it from Henry Wyl- 
lie, Thomas’s younger brother, and represented that Henry’s right was prefer- 
able, in respect that the right of Thomas proceeded from his father, and was un- 
der a faculty to alter, which the father exercised by disponing the tenement to 
Henry ; yet the Lords found that Mr Dundas’s right was secured by the act 
1695. The claim in that case was indeed founded on a deed of the bankrupt’s 
father, but then the bankrupt did not derive right from him as heir, but by a 
singular title. 

Answered for the defender ; That as the King was not made a party to the 
process of sale, the decreet of sale could not prejudge him ; and it would be 
absurd and unjust, that the estate of a third party, who was not called, and 
had no opportunity to object, should be sold for payment of the bankrupt’s 
debts ; but by no statute is any such iniquity introduced. The design of the 
acts concerning the sale of bankrupt estates, is to transfer to the purchaser for 
the use of the creditors, the estate that truly was in the bankrupt ; but not to 
create for their use any new estate or interest which never belonged to them. 
And the chief scope of the act 1695, is to provide in favour of the purchaser a 
method whereby he might pay or consign the price : And the meaning of the 
clause founded on by the pursuer, is that the purchaser so paying or consigning, 
shall have all right or title which belonged to the bankrupt or his predecessors, 
and that was descendible or competent to him, and which he or his creditors 
jointly had in their power to have made over to the purchaser by voluntary 
conveyances ; but not that the purchaser shall be preferable to third parties, 
who may have derived a prior right to the lands, from a remote author of the 
bankrupt’s predecessor, and who thereby had a preferable^ title to any that was 
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in $he bankrupt himself. That this is- the -sense of the acfr, is further evident 
from the words that immediately follow in the same clause, viz. “ And that the 
bankrupt, or his heirs, or apparent heirs, or creditors without exception of mi- 
nority, not compearing, or conceiving themselves to be prejudged, shall only 
have access to pursue the receivers of the price and their heirs.” All this pro- 
vision is made in respect of the persons who were intitled to claim in right of 
the bankrupt himself ; but there is nothing in the statute importing, that 
the estate of one not called in the process, can be sold for another man’s 
debts. 

“ The Lords found, that the right of the Crown was not barred by the de- 
creet of sale.” 


No *5* 


Act. Fergusson. Alt. Advocatus Bosvstl, Reporter, Kilkerran. Clerk, Gibson. 

£. Fol. Die . v. 4 .p. 53. Fac. Col. No 15. p. 30. and No 84 . p. 124. 

\v 

This case was appealed : 

. “ The House of Lords ordered and adjudged. That such parts of the interlo- 
cutor 2&th July 1.753, as are complained of in the original appeal, (viz. those 
which sustain the objection, Thaf the witnesses designations were not inserted 
in the body of the contract 1636), be reversed, and that the want of designa- 
tion of the witnesses to the said contracts be .repelled.” 

, “ Moved also, That the cross appeal be . dismissed, and that such parts of the 
said interlocutors as are therein complained of (viz. those which repel the ob- 
jections to the Bishop of Ross’s sasine^ and the plea founded on the act 1695} 
be affirmed.” 

Lord Karnes reports this case : 

1752. February 27. — Urqi t h art of Meldru m having purchased the estate 
hf Croma'rty, and the patronage of the kirk of Cromarty at a public roup be- 
fore the Court of Session, brought a declarator to' ascertain his right to the pa-* 
tronage, which W&s called in question upon occasion of the settlement of a mi- 
nister presented by hi pi : and his titles were as follow : 

‘ Charter of resignation arid niovodamus anno T588, by Kirig James the VI. to 
Sir William Keith of the 'barony of Delny, containing an erection of the kirk 
• of Cromarty and 1 8 other kirks into patronages, which formerly belonged to 
the chapter of the bishopric of Ross ; granting td Sir William the teinds and 
patronage of , these kirks, and uniting the Whole into one barony, called the 
barony of Delny, upon Which Sir William was infeft. This charter was ratified 
in Parliament anno 1592, and the subjects therein contained came by progress 
in the person of the Earl of Cromarty; and the patronage of the kiik of Cro 
marty was derived from him to Sir George Mackenzie, and was purchased as 
said is by- the pursuer with, the, rest of Sir George’s estato. 
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In behalf of the Crown, it was objected against this progress, That this kirk 
of Cromarty, with the other kirks contained in the charter 1588, did anciently 
belong to the chapter of Ross ; that by the act ad, p. 1606, the bishops were 
restored to their original rights ; and the chapters to theirs by the act ad,p. 1617. 
With an exception only of such patronages as had Been disponed by the king 
with consent of the titulars for the time, i. e. with consent of the chapters in 
this case ; and consequently ‘the grant of the above patronages to Sir William 
Keith being without consent of the chapter of the bishopric of Ross, is annull- 
ed by the said act 1617, and these patronages restored to the chapter in whose 
Tight the king now is. 

In answer to this ground of preference for the crown, it was endeavoured to 
be made out in the first place. That by titular in the aaid act 1617, could not 
be meant the chapter. For by the establishment of the Presbyterian form of 
government, bishops were abolished as to their spiritual powers, though not as 
to their seat in Parliament, which was a civil privilege. And by the same 
establishment, chapters behoved also to be abolished. In the next place, it is 
pretty evident, that teinds belonging to bishops and their chapters were annex- 
ed to the Crown by the act 1587, though not mentioned directly in any clause 
of that act. This is proved \mo, By a clause in the same act, excepting from- 
the annexation teinds belonging to parsons and vicars ; * ad#, By the authori- 
ty of the act 1606, restoring bishops, in which h is expressly said, that by the 
act 1587, the teinds were annexed to the Crown as well as the lands ; and by 
the authority of the act 19a. Pail. 1593, to the same purpose. And indeed it 
behoved to be so, for otherwise teinds belonging to monasteries, teinds of com- 
mon kirks belonging to chapters, &-c. would be left in medio without a proprie- 
tor. Therefore, by the word temporalities in the act 1587, must be meant the 
whole patrimony of the church-teinds, as well as lands. These considerations 
make it evident, that by titulars in the act 1617, chapters could not be meant 
who had no existence at the time of that act, and who had no right to the teinds 
Supposing them to have an existence. 

In the next place, it was insisted upon positively, that by titulars in the act 
1617, was meant the beneficed person, or the minister who served the cure for 
the time. This clause plainly refers to -the act 176, Pari. 1593, declaring that 
dispositions granted by his Majesty of the patronage of a benefice without con- 
sent of the beneficed' person, shall be null. The objection then resolves into 
this plain point. Whether the charter 1588, granted by the King to Sir William 
Keith is null, quoad the patronages upon the statute 1593, as wanting the con- 
sent of the person serving the cure for the time. This statute, it is true, has a 
retrospect ; but then it can afford no objection, imo, Because it takes place on- 
ly with regard to benefices where the beneficed person is titular of the teinds, 
and not where the churches originally belonging to a chapter were at that time 

* But queritur, What shall we say to the clause of the statute 1587 ? p. 530. at the top. 
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in the hands of the Crown irj place of the chapter ; %do, E/to the kirk in ques- 
tion Were a parsonage, the objection is not applicable, unless it could be proved 
that there was an incumbent the time of the grant ; $tio, Supposing this fact, 
the consent of the incumbent must be presumed post tantum tcmporis , which by 
the statute, is not required to be. in writing; and, lastly, The Crown is cutoff 
from this objection, by the negative prescription. 

“ The Lords preferred Urquhart of Meldrum before the Crown.” 


J 

No 


In the declarator of the right of patronage of the kirk of Cromarty, at the in- 
staijce of Urquhart of Meldrum against the Crown, to support which, there was 
produced a connected progress from Sir William Keith, to whom the King dis- 
poned this patronage arm 1588, by a charter upon which infeftment followed 
to Sir Robert Innes, who was also infeft anno 1631, and from him to the pur? 
suer ; it was objected, that Sir Robert resigned this patronage in the hands of 
the Crown, for a new infeftment to be granted to the bishop of Ross ; that the 
King accordingly granted to the bishop a charter of resignation ; and though 
this charter was never completed by infeftment, yet a patronage being an in- 
corporeal right, it transmitted without infeftment ; and the King in place of 
the bishop, is preferable before the pursuer, who could take no effectual right 
from Sir Robert, after Sir Robert was thus denuded in favour of the bishop. 

In answer to this ground of preference, it was admitted. That a patronage 
being an incorporeal right, is incapable of being possest like lands ; and there- 
fore that the form of introducing the purchaser into possession, which is neces- 
sary to establish the right of property in lands, and is vouched by the instru- 
ment of sasine, cannot regularly obtain in this care. And upon this account, a 
device was fallen upon, both in England and Scotland, to annex patronages to 
land, in order to bring them under an infeftment ; because the influence of 
custom was such, that people. generally did not think themselves secure in the 
purchase of any subject without infeftment. But in process of time, when an 
instrument of sasine was universally substituted in place of actual possession, 
incorporeal rights crept into sasines, because in symbolical possession, the ab- 
surdity did not appear so glaring as it did formerly in the act of introducing a 
purchaser 1 into the actual possession. By this means, offices, patronages, and 
other jura incorporalia, creeping into sasines, it came to be established in prac- 
tice, that jura incorporalia might pass by infeftment ; and with regard to a pa- 
tronage in particular, a symbol was invented, and now they universally pass by 
infeftment. 

ido, Whatever may be the case of a patronage which has never passed by 
infeftment, if there are any such, yet if a patronage has once been established 
by infeftment, it becomes a feudal holding, and must partake of the common 
nature of all feudal holdings, that the vassal is not denuded by resignation alone 
but by new infeftment. And this must hold, more especially in the present 
case, where the patronage is disponed by Sir Robert to the bishop as a feudal 
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No 1,5* bolding, arid the bishop having taken right" to this patronage by resignation, be- 
hoved to submit to the rules of the feudal law, and could have no complete 
right without. infeftment. * 

“ The Lords preferred Urquhart of Meldrum before the Ciown.” 

\ * 

' Sel. Dec. No 6 . p. 8. and No J. p. io. ' 

' ' . Y . 


No 1 6 . 

Patronage 
not compre- 
hended under 
any of the an- 
nexing acts. 




r 755 * January 8. Donaldson of Kinnairdie against Officers of State. 

The abbacy of AberbrOthock, to which belonged the patronage of the kirk 
of Aberarder, was erected by King James VL in a temporal lordship in. favour 
of the Marquis N of Hamilton ; and upon his resignation, was by Charles' I. dis- 
poned to Willianv Murray, afterwards Earl of Dysjart, from whom Kinnairdie 
derived right. His right beifig controverted, he insisted in a declarator of the 
same against the Officers of the CroWn. For them.it was objected, That the 
abbacy. of Aberbrothock having, been comprehended under the geperal act of 
annexation 1587, the grant thereof by the, King in favour of the Marquis of 
Hamilton, and .the subsequent grant in favour of William Murray, were null 
and yoid. It was answered, That patronages were not comprehended under 
any. acts of annexation ; and, therefore, the objection is not good. 

* The Lords, I think, unanimously preferred Kinnairdie to the patronage.’ 

The history of the patronage of the 'church after the Reformation, appears 
to be this. The bulk of the subjects belonging to the church, teinds as well 
as lands, being under patronage; and the use for which these subjects were 
given to the church, having ceased upon the Reformation ; it was thought that 
these subjects ought to return to the respective patrons, as being the presumed 
donors. All the subjects of which the King was patron were upon this princi- 
ple restored to him ; and all that were of church patronage went to. him as bona 
•vacantia. Laick patrons at the same time took possession of the subjects unr 
d.et their patronage. All this happened long before the act of annexation 1587, 
which is evident from the . act itself, excepting from the gtneral annexation 
many lands belonging to monasteries, formerly gifted by the Crown, and erec-' 
ted in temporal lordships. And with regard to patronages in particular, all of 
them, in the act i02d, Pari. 1581, are understood to be either in the Crown or 
in the laick patron ; which shows, that even before the 1587, such patronages 
were transferred to the Crown. 

•We are not then to consider the act 1587 as the title which, the Crown has 
to church lands, and other branches of its patrimony. The sole intention of 
this act was to annex to the Crown certain subjects wffiich formerly belonged 
to the King. No subject is conferred upon the King by that statute save bi- 
shop lands. These are not only taken from the bishops and bestowed upon the 
King, but also annexed to the Crown. Church patronages were certainly in 
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No 17. 

the family of Gowrie. ' wtMh^u 

Upon the forfeiture of the ’Earl of Gowrie for treason, his estate was annex- 1 aerstood to* 
ed to the Crown, by act of Parliament' i6co, cap. 2. ; and by this act; ‘ all gdf>om°the 

* and sundry the lands, fortlships, barofiies, benefices; and ethers particularly annexed pro' 

' afeove-thentionetP, 1 annSxethto hi's Highhess’s Crown, are united to the lord- wlth^e'UntU 
4 ship of Ruthv? r , then and in all time coming, to-be called the lordship and to which it 

« stewartry of HuntingtoVvef.’ ‘ . ry? 

■ In the 'year 1 1 6c6," an act ’"of dissolution was passed, whereby were dissolved 
from the foresaid annexation ‘ thediad lands’ pertaining or belonging- to' the said 
- 4 eatlSom of G-jwrie and 1 lordship of Ruthven, and in special the lands and . 

4 lbrdship of 'Huntingtower, nnd the lands of Strathbran, that the same might 
4 be let in feu-farm; and heritably disponed, for payment of the old duty, with 1 

4 'augmentation of the rental.' ’ ' ’ * ' 1 

*" By charter and infeftment 1607, referring to the abo’ve' actV of' annexation 
and dissolution,- King James VI. granted in favour of James' Graham ; of Bal- 
gowan, a feu of the lands of Nether-Fitcfaifn, and sundry others, particularly 
mentioned, 4 UiYa cum advocatione, donatione, etjare patronatus ecclesice. pa- 

* ro'chralis d6 Monydie,' rectoriae et ‘vicdrfcfe ejusdfe'nt, 1 'Cum' 'Qjrinibus et singulis 

4 censifris; decimis, &■<?.'— And a merk Scotf£ is addedSn augmentation of the 
rental. /' .... . . 

Th e acts' 6*f possession that have been had of this patronage by the family of 
Balgovvan since'tlie time aforesaid appear to' have been as follow; imo,' A pre- 
sentation dated the ^th-December A662, granted by Balgovvan, bearing, That 
Mr David Drummond, then minister at Monydie, did succeed to that parish as 
parson and yicar, afte'r the decease of the. last incumbent ; and that the said 
Mr David being established there according.to the law of the land for the time ; 
and seeing patronages were revived by a late act of' Parliament, 'giving' power 
to all patrons to present ministers that have -entered to -their kirk*- since the- 


99 2? 

the Crown long before the . statute, and as these are' not annexed, the Eng is 
under no limitation, blit may dispose of them at his pleasure. 

. N. B. t With regard to common kirks', such as M'Kenzie observes upon the act 
199th, Pari. 1394, were not patronate, but like mensal churches were, frofn 
time to time, served, by persons appointed, the King, after the abolition of po- 
pery, came, from the nature of the thing, to be also patron of these. And 
accordingly, by the^statute how mentioned, these are appointed, like other be- 
nefices of cure, to be provided by presentation of the lawful patron. 

’ , Fei. Die. v. 4. p. 53. Sel. Dec. No 72. fi. 96 . • 



1758. January if/- - .. . 

Graham of' Balgowari against The' Officers or State. 

The patronage of the parish and kirk of Monydie was. part of the estate of 
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1*1 • year 1694, or that should enter thereafter ; therefore presenting the said Mr 

David Drummond, the, then incumbent, to. the parsonage and vicarage of the 
said kirk of Monydie ; 2do, A gift of the vacant stipends of that parish in 
1694, granted by Thomas Graham of Balgowan, to certain gentlemen there* 
in named, for building a new bridge upon the water of Schochie, and for the 
repairing the east bridge of Almond ; 3**0, A missive letter in 1698, wrote by 
Mr William Smith, late minister at Monydie, to Balgowan, bearing, That he, 
in obedience to a charge of horning given him, had removed himself from the 
manse ; and that he had resolved to send his keys to his patron ; and therefore 
desiring to receive from the bearer two keys, the one of the hall, and the other 
of the church; 4 to, In the year 1717, upon occasion of a vacancy in the pa- 
rish. one Gilbert Gardiner, a trustee for Thomas Graham of Balgowan, offer- 
ed a presentation in favour of one James Mercer ; which, however, was ne. 
glected by the presbytery, who proceeded to moderate a call at large ; and, 
lastly. In the 1754, Mr Patrick Meek having been settled minister, upon a pre- 
gentation from the King, appearance was made for Mr Graham of Balgowan, and 
a protest taken, that his not exercising his right upon this occasion should im- 
port no acknowledgment of .the Crown’s right. 

On the other hand, it appears, that the two last incumbents, viz. Mr Gilbert 
Man, in the 1738, and Mr Patrick Meek, in the 1754, were settled upon pre, 
sensations from the Crown. 

Mr Graham now of Balgowan, having brought an action against the Officers 
of State, for declaring his right to the patronage of this church of Monydie, 
did insist, That the said patrouage had been properly and legally established in 
his ancestor by the charter 1607 ; that the same had been conveyed down by 
a connected progress to the present pursuer ; and that he and his predecessors 
had uniformly maintained their right by exercising all the acts of possession 
which the nature of the thing could admit of; and consequently no derelic-, 
tion could be presumed in favour of the Crown, whose first attempt to re-as- 
sume this right of patronage had been no farther back than the year 1738. 

Answered on behalf of the Crown, There are no acts of possession on the 
part of the pursuer, or his predecessors, sufficient to support their title to thld 
patronage, if their titles in themselves are not sufficient to carry the right tq- 
it.' The presentation 1662 bears to be in favour of Mr Drummond, the their 
minister of Monydie ; so it is plain, there was no vacancy. And at any rate, 
ihis presentation was a latent deed ; no public act of possession had foilo-wed 
upon it ; nor can it give any strength to a title invalid of itself. The only le- 
gal and public act of possession, or rather attempt to possess, upon the part of 
the pursuer, was the presentation of 1717; but which having been altogether 
disregarded, must go for nothing. ' 

The question therefore falls to be determined altogether independent of pos- 
session ; and, upon the part of the Crown, it is maintained, That this patronage 
was not legally conveyed to the pursuer's predecessor by the charter 1607; be- 
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cause, by the act i6<to, it was unalienably annexed to the Crown, and neither JjJo iy» 
was not could be dissolved therefrom by the subsequent act in the year 1606. 

The practice of annexing forfeited estates to the Crown, and thereafter dissolv- 
ing them for particular pusposes, appears pretty early- in the parliamentary pro- 
ceedings of this country. Sometimes estates were dissolved from the Crown, 
with a view of being restored to those families or persons who had lost them by 
forfeiture, or given away to others the favourites of the Crown ; and in such 
cases, the dissolution was commonly made as brood as the annexation, so as to 
comprehend every estate in the forfeiting person. But more generally dissolu- 
tions were made for encreasing the King’s revenue, by feuing out the forfeited 
and' annexed lands at an easy rent, though higher than formerly payable by the 
charters of the forfeiting persons ; and whew such was the intention, the prac- 
tice always was, to restrict the dissolution to the lands only, without including 
offices, jurisdictions, or right of patronages, though such had belonged to the 
forfeiting person whose estate was then to he dissolved, and that although such 
particulars had been enumerated in the annexing act, as belonging to the for- 
feiting person. Thus, by the act 112th, Pari. 1487, act 90th, Pari. 1593, act 
ir6, Pari. 1540, act 30th, Pari. 1587, and many others, it appears,' that al- 
though lands, lordships, and baronies, with the advocations of their kirks, had 
been annexed to the Crown; yet the acts of dissolution speak of nothing but- 
dissolving the lands, in order to-their being feued out for the augmentation of 
the King’s rental, and the increase of policy upon the lands themselves* These 
were the great objects in view ;, but as no improvement could be made upon 
patronages, and no rent could properly arise therefrom, so they are none of the 
things that were under the consideration of Parliament in these acts of dissolu- 
tion. By act 1584, cap. 6. these annexed estates, when dissolved, could not 
he set in feu at a rent under the newtetoured duty ; hut patronages have no 
retoured duty, therefore coaid not he meant to be feued out. And indeed 
upon looking into the statutes regarding these matters, it appears, that the le- 
gislature seldom meant, that patronages once annexed to the Crown should be 
dissolved therefrom ; for in very few instances is it done. And the reason is 
obvious ; the vesting patronages in persons disaffected to the religion of the 
country, might have been of dangerous consequence to that peace of and una- 
nimity in religion, so much wished for and desired in the earlier times. And 
therefore it was agreeable to the wisdom of thfe Legislature, when the right of 
patronages came once to be annexed to the Crown, to allow them to remain 
there. 

This plan appears to have been followed in the present case. The act r&xft- 
expressly annexes the lands, lordship, and barony of Ruthven, &c. With the 
teinds, advocation, -donation, and rights of patronage thereto belonging. The 
act 1606 simply dissolves the lauds;, it proceeds on a narrative, ‘That consi- 
* dering the setting of the lands of the annexed property and fetpfarm (ac 
» payment of the old rental, with augmentation, is greatly to his Majesty’s be- 
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*: utafit.ahd'profit ; VN therefore the act dissolve® ‘ the. Kail lands ? pertaining; and 
‘.^belonging to. the said earldom of 'Gowrio and lordship of Ruthven i- and, ia 
*■ .special, 'the larids and lordship of Hunjtingjtbwer,: and the lands of Strathbran.; 

*- and-that to the effect that the samen hail lands might be set in feu, with an 
augmentation of the rental.’ But no mention is made of the right, of patro- 
nage ; nor could it be in the view of the Legislature to dissolve any such right 
of patronage, which could yield no rent or profit by letting it in feu-farm ; .and 
therefore both the words and meaning of the act are limited to lands. 

2 do, et separalim, Supposing patronages had been comprehended in the act 
of dissolution, and thereby become alienable by the Crown, they still remain 
subject to the rules of law ; and it is a rule introduced by -act J593, cap. ,17*. 
That patronages belonging to the Crown canpot be alienated without consent 
®f the person enjoy^g the benefice for the time. In the present case it doe* 
not appear that any such consent was adhibited. , 

Replied for the ptirsuer. Rights of patronage hare been in the law consider- 
ed as acoessory to lands, and a pertinent thereof, insomweh tliat it lias been- 
doubted, if a patronage could be granted without lands to. which it was 'an? 
rlexed- Where lands, therefore, to which a right of patronage has been al- 
ways annexed,, are in general terms conyeyed, the patronage is understood to 
be included ; nor is any separate sasine for the patronage necessary. In the 
present case, upon comparing the act of annexation with the act of dissolution, 
it is plain, that in the dissolving act, no reservation is made in favour of the 
Crown, but that the whole subjects are dissolved which had formerly been an- 
nexed. - By the former of these acts, the whole subjects which had formerly 
been, in the forfeiting; person are unit yd into one lordship, to' be called the 
lordship and stewartry of Huntingtower. By the latter act, not the lands on? 
Jy, but the whole lordship is dissolved ; which, in fair construction of language; 
must mean the whole particulars so united j? and one of these particulars wap 
.the patronage of JVIopydie, The notion of the danger of patronages being in 
4he hands of subjects, is of a very late date, and i waSriot thought o'f for long 
.after the time of the acts now under consideration. : At that time, heither our 
•Kings, nor our Parliaments, entertained arty such thought ; nor was there any 
jpstaqcy of .the Crown’s giving away lauds, and retaining patronages,, as is now 
tlftc custom. It cannot therefore bd imagined,' (haf the Legislature bad any 
yjeyy cfij reserving this patronage unalienably/ to che- Grown, when, his : Majesty 
Waprefl trusted with the disposal of this great estate, consisting of so many- lord- 
sinps and baronies. Nor can it be believed, that the King and his minister? 
woftldy within the space of a few months thereafter, have granted a charter of 
-the patronage, if it had not been c) early undefstopcj, that. the sarue was dissolv- 
$d £s welt as the lands, * ..'-'tit:.- 

_ Beside?,, the acquiescence of his MajestyV -officers for such, a tract of time, 
without ever bringing any challenge, jcithcr of this charter, or of the subsea 

• * . >- - > v; * ! . . v i . • ' - - r * 
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quent rights in the pursuer’s family, shows plainly the sense that was univer- 
sally entertained with regard to the validity of these rights. In a question with 
a subject all challenge would undoubtedly have been cut off by the negative 
prescription ; and it does not appear that the Crown is in a different situation. 
The act 1600, cap. 14. declares, That the King shall not be prejudged by the 
negligence of his officers ; which relieves the Crown from all objections found- 
ed on the forms of judicial proceedings ; but does not deprive the subjects of 
the salutary relief of the negative prescription, as is observed by Sir George 
Mackenzie upon the said act, in respect it is a general remedy introduced for 
the quiet both of King and people ; and will not be presumed to be abo- 
lished by such remote implication. And at any rate, if such challenge could 
be competent after so long an acquiescence, the ground of challenge ought to 
be made luce meridiana clarius, and not to depend upon imaginary conjectures. 

With regard to the objection founded on the act 1593, cap. 172 (176) ; in the 
first place, it appears from the narrative of this act, as well as from Sir George 
M‘Kenzie’s observations upon it, that it related only to new rights of patronage 
granted by the King ; and therefore does not apply to the present case. And, 
%do, It is well known, that this act went into disuse soon after it was made, and 
no regard has ever been had to it ; accordingly, in a very late case, the very 
same objection which is now made was solemnly over-ruled, January 1749, 
Cochran of Culross contra the Officers of State, No 11. p. 9909. 

‘ The Lords found, that Balgowan had right to the patronage of the kirk of 
4 Monydie,’ 

Act. Craigie, Dsv. Great, Ferguson. Alt. King's Counsel. dlerk, Gibson . 

W. y. Fol. Die . v. 4 .p. 54. Foe. Col. No 87. p. 15 1. 


1762. February . Ladt Dowager Forbes against Mr James M‘ William. 

In 1720, a contract of marriage was entered into betwixt William Lord For- 
bes and the Lady, by which she was provided to a total liferent of the estate of 
Forbes, including the patronages. 

In 1731, after her husband’s death, she was infeft in the estate, but not in 
the patronages. 

There was only one son of this marriage, Lord Francis, who succeeded his 
father in 1730, and, dying in 1735, was succeeded by his uncle, James Lord 
Forbes, who took infeftment in the whole estate, patronages included. Lady 
Forbes, after her husband’s death, executed certain deeds, first in favour of her 
son, Lord Francis, and thereafter in favour of her brother-in-law, Lord James, 
which had the appearance of renouncing any right she had by her contract of 
marriage to the patronages; and, for several years, Lord James, with her 
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knowledge and her consent, presented to all the vacant churches belonging to 
the family, and exercised every other right of patronage. 

In 1752, Lady, Forbes was infeft in the patronages, upon the precept con- 
tained in her contract of marriage. 

In 1757, the parish of Forbes became vacant ; and, upon the 24th January 
that year, James Lord Forbes gave in to the presbytery a presentation in favour 
of Mr M’William, and Lady’Forbes another in favour of Mr William Copland. 
Lord Forbes had presented two ministers to this parish since his brother’s death, 
the one in 1742, and the other in 1745. 

After some proceedings before the presbytery and synod, the General As- 
sembly, in May 1757, appointed the presbytery to proceed to the settlement 
of Lord Forbes’ presentee ; and he was settled accordingly the August follow- 
ing. 

In March 1757, Lady Forbes brought a process before the Court of Session, 
for declaring her right to the patronages; and, 2d August 1758, the Lords 
found, that she had not the right of presenting ministers; but, upon an appeal, 
this judgment was reversed, 18th February 1760. 

In 1762, Lady Forbes, being charged by Mr M* William for payment of the 
stipend, brought a suspension ; and, upon the 14th July that year, the Lord. 
Ordinary sustained the reasons of suspension. 

Pleaded in a reclaiming petition : 

When churches become vacant, and the right of patronage is controverted* 
it is the duty of the presbytery to prefer the presentee of the patron last in pos- 
session. It is impossible;, in such cases, to wait till the right is determined in 
the courts of law; because this might keep churches vacant for years, which 
might be attended with the greatest inconveniencies. 

That this is law, appears from the following authorities : Reg. Maj. lib. 3. 
cap. 33. J r. 2. 4. 5. 6. Glanville, lib. 13. cap. 20. Decretal, lib. 3. tit. 38. 
cap. 19. Sir George M'Kenzie’s Observations on Act 7. 1567. Lord Bankton; 

v. 2. p. 32. _ 

Lord Forbes had been in the uninterrupted possessibn ever since his nephew’s . 
death, had presented to all the churches belonging to the family that had be- 
come vacant, and particularly, had presented the two last ministers to the pa- 
rish in question* with the knowledge and consent of Lady Forbes, and she had. 
concurred in the calls as a liferentrix. 

This case is the clearer, because the Court of Session found, that Lady For- 
bes had not the right of patronage. It is plain therefore, in every view, that 
the General Assembly did right in preferring Lord Forbes’ presentee. They 
did so optima fide ; and, therefore, Mr M‘ William must retain the benefice, 
whatever was the event of Lady Forbes’ process. Lord Forbes, when he pre- 
sented, was certainly a bona fide possessor; and consequently fructus precipiendd . 
suds fecit ; and his interim exercise of the right of patronage must be good,. 
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even though the judgment of the Court of Session sustaining it was afterwards 
altered by a superior court. 

Answered for Lady Forbes; Her right of retaining the stipend is founded on 
the act 115th 1592, and the decisions, MoncriefF contra Maxton, 14th Febru- 
ary 1745, see Appendix ; Cochran contra Stoddart, 26th June 1751, infra, h. t . ; 
and the Crown contra Dick, 2d March 1753, infra , b. t. The rule of the sta- 
tute is general, without distinguishing whether the patron was in possession or 
not. The inconveniencies are the same ; agd therefore, there is no occasion 
for making such distinction. As her husband was infeft, his possession and his 
brother’s was in law her possession ; and though she could not present, so long 
as her right remained personal ; yet, so soon as it was completed by infeftment, 
she was entitled to exercise every right of patronage. The authorities quoted 
are against the petitioner. It is a rule, that, when there is any controversy 
about the right of patronage, the ecclesiastical courts must stop till it is deter- 
mined. The case of the authorities is, when a supposed patron presents bona 
fde, and afterwards his right is reduced ; but here there was a dispute, or ra- 
ther, it was clear in favour of the respondent. 

“ The Lords adhered.” 

For the Petitioner, Ferguson it David Dalrymyle. Alt. Montgomery. 

, Fol. Die. v. 4. p. 48. Fac. Col. No 81. p. 178. 


1762. February 26. 

Sir David Cunningham, Baronet, against William Wardrof, Mr John 
Warden, James Waddel, and Others, Heritors and Inhabitants 
of the Parish of Whitburn. 

\ 

The parish of Livingstone, in the presbytery of Linlithgow, being anciently 
•f considerable extent, the presbytery, in the year 1650, upon a petition from 
the inhabitants, declared, that the parish was a sufficient charge for tWo minis- 
ters • and they described the limits for a new parish, and fixed upon a place for 
building a church; but there was then no fund established for that purpose. 

In the year 1719, a number of heritors and inhabitants of the parish made a 
subscription for raising a fund sufficient for endowing a church, and maintain- 
ing a minister; and, for that purpose, entered into a deed of mortification, 
whereby they gave, granted, and doted particular sums of money for a main- 
tenance to a minister, for building a new church, for purchasing ground for a 
church-yard, for a manse, for a glebe, 8tc. By the same deed, they put this 
new endowed church, &c. under the management of the heritors and kirk-ses- 
sion • and they declared that the ministers should be chosen by the whole heads 
of families, &-c. residing in the parish, qualified in manner mentioned in the 
deed excluding hereby all patrons and other persons, expresly, whatsoever, 
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No 19. from the power of presenting or nominating any person whatever to be minis- 
ter of the said parish j as also, from the disposal of the foresaid stipend, or o- 
ther parts of the produce of the aforesaid mortified funds, in times of vacan- 
cies. 

In 1731, an action was brought before the Court of Session, as Commission- 
ers for plantation of kirks and valuation of teinds, at the instance of most of 
the heritors, against Sir James Cunningham the pursuer's brother, and George 
Dundas, who both pretended right to the patronage of the parish of Living- 
stone, in order to obtain a legal disjunction of the new parish from that of ^Li- 
vingstone, and a decree of erection of the said new parish. 

In this cause, a consent from Sir James Cunningham, as patron of the parish 
of Livingstone, to the new erection, was produced, with this provision, that it 
should not prejudice his right to the tithes either of the parish of Livingstone, 
or the parish to be erected, or the management thereof, during the vacancy of 
either of the said parishes. 

George Dundas also consented, under protestation, that his consent should 
not prejudice any right he might have to the patronage. 

Upon the 23d June 1731, the Lords disjoined the new parish from the old, 
and erected the same into a separate parish, to be called the parish of Whit- 
burn. Mr Wardrobe was. elected minister of this parish in the end of 1731 • 
and, upon his death, which happened in 1759, Mr William Porteous was 
chosen minister by the parishioners ; and at both these elections, Sir James 
Cunningham at the first, and the pursuer at the second, had given in a presen- 
tation in favour of the person elected by the parish ; which presentation had 
been each time refused. 

In the 1760, Sir David Cunningham brought a process of declarator, for 
having himself declared to be patron of the parish, and entitled to the vacant 
stipends. 

Pleaded for the pursuer ; That his predecessors being patrons of the whole 
' parish of Livingstone, no new erection could deprive him of any part of his- 
right, and the new parish must be still subject to his right of patronage, as was- 
decided in the case of the parish of Haddington, i8rh Nov. 1680, No 6. p. 9901. 

That the rent of the lands allocated for a stipend to the minister of Whit- 
burn, not being above ygo.merks, which is less than the minimum appointed, 
by law, the minister, who had brought an action for augmentation of the sti- 
pend, must be entitled to such augmentation out of the tithes of the parish, to . 
which the pursuer as patron had right, and he could not be obliged to pay such, 
augmentation to any incumbent not admitted upon his presentation. That the 
rules laid down by the deed of endowment for calling the minister of this pa- 
rish, destroyed the subordination that ought to take place in well ordered socie- 
ties, tended to render settlements inextricable, and must be productive of per- 
petual dissension : And that, in the process 1731, for erecting the new parish, 
©f Whitburn,, no notice having been taken of the deed of foundation, nor pre- 
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tence made of its giving a title to the patronage, the deed seemed to have been No 
laid aside and derelinquished by the parties entitled to claim under it. 

Pleaded for the defenders ; That the patron’s right must either arise ex colla* 
tione fundi, ex constructione aedis, aut ex donatione ecclesiae ; but neither the 
pursuers nor his predecessors contributed to any of these ; the whole endow- 
ment arose by the bounty of voluntary subscribers, under whom the defenders 
now claim ; and therefore the right of presentation by the rules of law ought 
to belong to them : That the original subscribers had a right to annex what 
qualities and conditions they thought fit to their donation ; and they had ex- 
pressly reserved the right of presenting the minister; and that the act 1633. e. 

6. expressly enacts, ‘ That it shall no ways be lawful to alter, change, or in- 

* vert any pious donations to any other use than that specific use whereunto 

* they are destinate by the disponer himself That the pursuer’s right of pa', 
tronage over the church of Livingstone, which his predecessor endowed, re- 
mained entire, notwithstanding the new erection : That the case of the parish 
of Haddington, quoted for the pursuer, was a contribution for a second minis- 
ter in an old parish church, without any reservation concerning the patronage,, 
the presumption was strongest in favour of the patron of the church : That 
the minister’s action against the heritors for an augmentation of the stipend, is 
but a device to aid the pursuer; for this minister having accepted a settlement, 
endowed by a private foundation, limited to the fund established by the found- 
ers, could not be entitled to an augmentation by law out of the tithes : And, 
even if the minister should succeed in his demand, almost the whole of the 
new burden would fall upon the defenders, which surely could be no reason for 
depriving them of the right of calling the minister, &*c : That the mode of e- 
lection of a minister appointed by the deed of foundation, is subject to no in- 
convenience, and differs very little from the method appointed by the act 1690 
c. 33 : And, even if the mode of election was inconvenient, the right of the 
patron of the old church, who is expressly excluded, could not take place; but 
the election would fall to be regulated pursuant to the said act 1690 : That 
there was no foundation for the pursuer’s pretence, that the founders or heri- 
tors of the parish had relinquished their claim of presenting the minister: That 
in the action 1731, for the erection of the parish, reference was plainly made 
to the funds established for the foundation, to the manner of raising that fund, 
and to the rules laid down for calling a minister, &c all which are also ex- 
pressly referred to by Sir James Cunningham’s deed of consent to the new e- 
rection; and the election of a minister has regularly proceeded according to- 
those rules since the erection of the parish. 

The Lords, upon the report of Lord Minto, “ found, that Sir David Cun- 
ningham had the right of patronage of the parish of Whitburn, and of presenta- 
tion of a minister to the said parish ; and that he had also right to the adminis- 
tration of the rents of the lands purchased for a stipcnd.to the minister, during, 
a vacancy.” 
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No 1 6. But, upon a reclaiming petition and answers, 

The Lords “ sustained the defence, and assoilzied from the declarator ; pre- 
ferred the defenders to the right of administration of the 'rents of the lands 
purchased for a stipend to the minister during a vacancy; and decerned.” 

Reporter, Lord Minto. Act. Advocatut. Alt. M'Queen. 

. J. M. Fol. Die. ix. 4. p. 50. Fae. Col. No 83. 181. ' 

t 

, *** This case was appealed. 

The House of Lords Ordered, that the judgment of the Court of Session 
should be reversed. 


No 29 . 

A patron, 
upon the 
building of a 
new church, 
has a pre- 
ference in the 
^uhoiee of his 
seat, though 
his interest in 
the parish be 
trifling, and 
the other he- 
ritors pay in 
proportion to 
. their valua- 
tions. 


1765. February 13. 

Walter Lord Torphichen against Mr Gillon of Walhouse. 

The old church of Torphichen having been taken down, and a new one erect- 
ed, the area of the church, of course, came to be the subject of division. His 
Lordship was undoubted patron and titular of the teinds in the parish, in vir- 
tue of grants from the Crown to his family, whereby he and his ancestors were 
vested, as coming in the place of the preceptor, with the property of the lord- 
ship and barony of Torphichen, and all the privileges thereto belonging. He 
was also superior of a considerable part of the parish, of the most part of which 
he was formerly the proprietor, though his property at present therein was but trif- 
ling. When the heritors convened, his Lordship insisted, that he, on account 
of his pretensions, as above stated, was well entitled to the first choice of a 
seat ; and, 2 dly, That he had right to a seat of the same dimensions with the 
one that had been possessed by his family, from time immemorial, in the old church 
in Torphichen. Mr Gillon, on the other hand, and the rest of the heritors, were 
of opinion, that, as the new church was built by the heritors in proportion to 
their respective valuations, the extent of their valuations must determine the 
preference of choice, and likewise 'the quantum which fell to be allotted for the 
accommodation of each heritor ; and that, as Mr Gillon succeeded to the Earl 
of Hopeton, who formerly had the highest valuation, He was therefore entitled 
to the same preference Lord Hopeton would have had, if he had not disponed 
his right to him. The bone of contention between the parties was, which of 
them should have possession of the only aisle in the new church, opposite to 
the pulpit, as being not only the most respectable situation, but likewise best 
calculated for having a full view of, and being well viewed by, the congrega- 
tion. 

“ The Court, in respect that Lord Torphichen was patron of the parish, ti- 
tular of teinds, and an heritor in the same, found him entitled to the first 
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choice of a seat in the church, and likewise of the dimensions claimed by No 
him.” 

A. C. Fol. Die. v. 4. p. 54. Fac. Col. No 7. p. 13. 


1772. June 1 6 . \ Snodgrass, &c. against Logan. 

No 2U 

Where the patronage of a kirk is lodged in a collective body, which having 
differed in choice, splits into two parties, and each party gives a separte pre- 
sentation, the Court of Session is competent to decide which shall be prefer— 

•red. 

Fol. Die. v. 4. p. 51. Fac. Col.. . 

This case is No 95. p. 7374., voce Jurisdiction. 


1777 July. Brodie of Lethem against Earl of MoRat. 

. , . ... , . „ ....... No 22. 

The parish of Kinloss had been erected in 1661, out of parts of the two ad- Alternate 

joining parishes of Alves and Rafford, whereof the patronage of the former be- tight to pre- 
longed to the Earl of Moray, and that of the latter to Brodie of Lethem and 
Lord Spynie alternately. Mutual declarators, were brought by the Earl and 

Miss Brodie of Lethem, to ascertain the right of patronage on a vacancy in 

1777 ; and the Duke of Gordon, in right of Lord Spynie, sisted himself in 

the process. Urged for Miss Brodie, That she was unquestionably entitled to 

an alternate right to presentation, agreeably to act 1621, 0. 5. and 1617, c. 3.; 
and the Earl of Moray having confessedly presented the last minister, it wa s 
now her turn. Contended for the Earl, That supposing Miss Brodie to have had. 
the sole right to the patronage of Rafford, instead of only an alternate right 
with Lord Spynie, she could not now claim a title to any part of the patronage j 
for two thirds of the stipend, is paid out of lands in the old parish of Alves, 
where the church itself is situated. At any rate, the Earl’s right is established 
:by the positive prescription, and that of Mis Brodie cut off by the negative. 

The first minister was settled by popular call in 165 7^ while patronage stood 
- abolished ; the second was presented by the Earl of Moray in 1665; the third 
in 1670, in virtue of a letter from the Bishop of Moray, which it may be pre- 
sumed, was in consequence of a. presentation from the Earl ; the fourth was 
settled while patronage again stood abolished by law ; and the last incumbent 
was presented in 1750 by the Earl of Moray, although Brodie of Lethem, now 
for the first time, protested, that his right should not thereby be prejudiced. 

Answered for Miss Brodie, That the only act of presentation by the Earl of 
Moray, except the last, was that in 1665; the next, in 1670, there was equal i 
reason to presume had been in consequence of Lethem’s presentation as that off 
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No 2iSS* the Earl. The last by tlie Earl, m 1750, was protested ngajnst-by Lethetn, 
which clearly interrupted any prescription. At any rate, there was no room 
' for prescription in the present case 5 for as the Earl’s title could give him only 
an alternate right, so that could never be a title to acquire the sole right. The 
Lords found Miss Brodie entitled -to “this yice of presentation. See Appendix. 

Pol. Die. v. 4. p. 50. 


No 23. 

Right of the 
patron to 
present by a 
comn&isston- 
cr« 


1778. January 22. Thomas Tait against George Skene Keith. 

The late Earl Marischal having his residence in a foreign country, commit- 
ted the management of his affairs in Scotland to Messrs Alexander Keith, elder 
and younger ; and the commission under which they acted contained a special 
power to grant presentations to the churches whereof he was patron. 

In 177.6, the church of Keith-hall, in the gift of Lord Marischal, became 
vacant. Two presentations were granted ; one on .the 9th May, in favour of 
Skene Keith, by Lord Marischall’s commissioners, who had previously received 
a letter from him, desiring them to present Keith. This presentation was 
transmitted next day by post to the presentee. The other was executed on 
the 10th May by Lord Marischall himself at Potsdam, in favour of Thomas 
Tait, and was on the same day transmitted by post to his commissioners, but 
without instructions to forward the presentation to Tait. The commissioners 
having already presented Keith, sent it back to the patron at Potsdam, from 
which it was afterwards transmitted to the presentee. 

After some procedure in the church-courts, mutual declarators were brought 
at the instance of Keith and Tait, for ascertaining the preference of their res- 
pective presentations. 

Pleaded for T ait ; 1 mo, The power of presenting cannot be delegated to a 
factor. It is a faculty personal to the patron. In no statute or law-book is 
mention made of presenting by a commissioner or factor. 

The act 10th Anne, c. 8. obliging the patron to qualify, proceeds on this 
principle, that . the right of presenting cannot be delegated. By that statute, 
j 6. and 7. the patron is strictly required to take the oaths to government ; 
and, if suspected of popery, to subscribe the formula, before presenting, other- 
wise the presentation is declared to be null. 

If it had been lawful to present by a factor, the act of Parliament, in order 
to prevent these regulations from being defeated altogether, would have requir- 
ed the same oaths to be taken by the factor presenting, as by the patron when 
he presents. But, as it was understood to be the law, that the factor could 
not present, this was unnecessary. Accordingly, in practice, no popish patron 
attempts to present by a factor ; and it is always thought necessary that the 
patron, who does not chuse to take the oaths required by the statute, should 
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dispone the right of patronage itself, pro hac vice, to one who will comply with No 2 J. 
the law in this respect. Because the power of presenting cannot be delegated, 
crown-presentations must proceed on a sign-manual, though the crown-acts by 
its commissioners, the barons, in disposing of vacant stipends, and exercising 
every other right consequent on patronage. 

a do, Supposing it lawful to present by commissioners having special powers, 
commissions of that kind are, from their nature, revocable, either expressly or 
tacitly. Lord Marischall, by presenting himself, virtually revoked, in that 
instance, the general commission to the Messrs Keiths ; and the presentation 
by him, as it was granted before any thing had followed on that by the com- 
missioners, must be preferred, as the true choice and nomination of the patron. 

The presentation by the commissioners is not to be considered as even prior to 
the other j for, though it is earlier in date, both must be held as delivered at 
the same time, both having been put into the post-office on the same day. 

Pleaded for Skene Keith ; into, The right of patronage is a patrimonial right 
in commercio, and the power of presenting is' a branch of it. It is not disputed 
that the patron can exercise all the other branches and pertinents of this right 
by a factor, such as uplifting and discharging the vacant stipends, tithes, & c. 

— There is no solid reason given for making an exception of the power of pre- 
senting. 

There was no need to notice the case of a factor presenting in the statute 
xomo An. c. 12.==— As the patron, from whom the right flows, must be qualified, 
it is immaterial whether the commissioner is. so or not. In the present instance, 
both patron and commissioners were qualified. — Law-books may not have laid 
down totidem verbis, that a patron can present by a factor specially empower- 
ed. But, in cases where doubts might possibly arise, the law-books are not 
silent. It is said the tutor may present, in name of the pupil, the husband as 
administrator for the wife, &c. Bank. v. 2. p. 37. § too. — Crown-presenta- 
tions require a sign-manual, because it was not judged expedient for the Crown 
to delegate the power of presenting to the Barons, whose offices- are for life, 
and not from any doubt that the power of presenting might be delegated. 

The usage was said to be in favour of this plea, and that it was a common 
practice among patrons residing abroad, to present by commissioners, having 
special powers. 

2 do. The presentation by the commissioners is the prior presentation. It is 
confessedly so in date. As to the delivery, the two presentations were put into 
different post-offices on the same day ; but that of the patron was then trans- 
mitted by him only to his commissioners, and not to the presentee. It must, 
therefore, be held as remaining in the custody of the patron, until, upon being 
sent back, it was afterwards transmitted from Potsdam to the presentee. But 
the presentation by the commissioners was in the hands of tlieir presentee be- 
fore that time ; consequently it is prior in point of delivery. — In even' question 
with a posterior presentation by the patron, it must be considered as the pre- 
V0L.XXIV. 55 H 
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. sentation of the patron himself. It is, therefore, of no moment, that Skene 
Keith was not de facto settled by the church before the presentation to Tait. 
The patron was functus , as well as the commissioners, , by the first, and no 
effectual presentation could thereafter be granted by either.' 

In this ease each party alleged. That undue means had been used in obtain- 
ing the other’s presentation; and, in the action at the instance of Tait, this 
was made a ground of reduction. But the cause was determined by the Court 
solely on the ground of law: 

The Court were unanimously of opinion, that a patron may delegate his 
power of presenting to a factor. They found, ‘ That the Messrs Keiths, har- 
ing full and special power by commission from G. Keith, late Earl Marischal, 
to grant presentations to parish-churches, whereof he is patron, in the same 
manner he could do himself ; and having granted a presentation, as commis- 
sioner aforesaid, to Mr Skene Keith, to be minister of this parish, which was 
prior to a presentation to. the same parish, granted by the Earl himself to the 
said Thomas Tait ; therefore, in a competition betwixt the two presentees, 
found the presentation to Keith preferable.’ 

For Keith, D. Rae, C. Ogilvit. Alt. Advocate, Crubie. 

Fal. Die. v. 4. p. 49. Fac. Col. No 6 . p. it. 

*0* This case was appealed t 

The House of Lords Ordered and Adjudged, That the appeal be dis- 
missed, and the interlocutors complained of be affirmed. * 


1778. June 30. Earl of Haddington against The Officers of State. 

The church of Coldstream having become vacant, two different presenta- 
tions were given, one by the Crown, and the other by the Earl of Haddington. 
The Earl soon after brought a declarator of his right of patronage, in which 
he called the Officers of State. 

Pleaded for the pursuer ; The lands of Coldstream, and the churches therein 
situated, formerly belonged to a convent of Cistertians, and, upon the reforma- 
tion, were annexed to the Crown. 

In the year 1621, mi act passed for dissolving the priory of Coldstream from 
the Crown, and erecting it into a barony in favour of Sir John Hamilton, 
third son of the Earl of Melrose; and this act was followed by a charter from , 
the Crown to him of the subject. Sir John, thereafter, conveyed the whole, 
grant to his father, who was the predecessor of the pursuer. 
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In the act 1621, the subjects dissolved from the Crown, are described to be No 25, 
the priory of Coldstream, and the benefice thereof, ‘ with all lands, kirks, teinds, 

&c. pertaining to the said priory, as well the temporality as the spirituality 
of the same ; and specially, all and hail the lands, &c. ; also the teinds, par- 
sonage and vicarage, of all and sundry the kTrk and parish of Coldstream, 
pertaining to the said priory of Coldstream, as a part of the spirituality of the 
same, with all other kirks and teinds pertaining to the said priory, as spiritual- 
ity thereof.’ 

As the teinds of the parish of Coldstream were part of the spirituality of the 
priory, the person serving the cure in the church of Coldstream, must have 
been a vicar named by the prior and convent. — The right of the ecclesiastical 
titular, in such a case, to supply the cure of the annexed benefice, was not, in 
strict language, a right of patronage; the titular himself being, in effect, par- 
son of the parish, and the vicar only a substitute. But, when the large bene- 
fices were given away to lay titulars, this right of presenting to the annexed 
benefice became a proper right of patronage in the lay titular, and was exer- 
cised and transmitted as such ; Sir G. M'Kenzie, Obs. o.n a. 1594, c. 196.; St. 

Inst. B. 2. t. 8. § 34. ; Bank. B. 2. t. 8. § 18. — Under the terms, therefore, of 
the grant to the priory of Coldstream, above recited, the patronage of this 
church was effectually conveyed to the Lord of Erection. The words, * ad T ' 
vocation, donation, and right of patronage,’ do not occur in the grant, But 
those used were more proper in the circumstances of the case. The Crown’s 
right being of the same nature with that which formerly belonged to the bene- 
ficed person, the proper mode of conveying it was under the general descrip* 
tion of the kirk, and the teinds thereof. It was by having a right to these that 
the Crown had the consequential privilege of naming an incumbent. 

No particular words were necessary ; the grant of the benefice, per nomen 
universitatis, includes all its parts and privileges, and, consequently was suffi- 
cient to carry the patronage of this church ; St. Inst. B. 2. t. 8. $ 34. 

Answered for the defenders ; There is no conveyance of a right of patronage 
in the titles produced : There is not even any grant to the kirk of Coldstream 
nominatim- But, though a grant to this kirk were to be held as included under 
the general conveyance of kirks, such a grant carries the teinds or. spirituality 
of the kirk, but not the right of patronage. It may b e true, that, before 
ministers had right to the fruits, the Lords of Erection, under the colour of 
this title to the kirk, may haye put in vicars to serve the cure, as the ecclesias- 
tical titulars were in use of doing ; but, as soon as ministers came to have 
right, by statute, to a certain stipend out of the great teinds, the nomination 
tp the office of minister was in the Crown. It required an express conveyance 
of the advocatio donatio ecclesia from the Crown, to vest the right of presenta- 
tion in the Lord of Erection, and it was not carried by his grants to the benefice. 

This, it was said, seemed to be the opinion of Lord Stair, Inst. B. 2. T. 8. p. 320. 

55 H 2 . 
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The pursuer likewise pleaded a right by prescription to this patronage upon 
his possession. But that point did not receive any express judgment ; the 
Court being unanimously of opinion, that the titles produced were a sufficient 
legal conveyance of the patronage of this church to the pursuer’s predecessors. 

The Lords found, that the pursuer has an undoubted and exclusive right to 
the advocation, donation, and right of patronage and presentation of ministers 
to the said kirk and parish of Coldstream. 

Act. H«y Campbell. Alt. Lard Advocate , Sol. General, Sol. of Tithes. 

Fol. Dic.'v. 4. p. 48. Fac, Col. No 25. p. 40. 


1783. February 22. James Murdoch against Alexander Gordon. 

Mr Murdoch, preacher of the gospel, obtained from the Crown a presentation 
to the parish church of Crossmichael ; a church, to the patronage of which Mr 
Gordon of Culvenan likewise laid claim. Of the Crown’s right to this patron- 
age a process of declarator was brought, in the name of Mr Murdoch alone ; 
the counsel for his Majesty, deeming that of Mr Gordon preferable to it, having 
declined to concur in the action. 

Mr Gordon’s right was derived from a charter of King James VI. in 1593, 
containing, among other subjects, the patronage in question. This charter, 
however, being posterior to the general act of annexation, Mr Murdoch con- 
tended, that a previous dissolution in Parliament was necessary to render it an 
effectual grant of the patronage. The point therefore on which the fate of the 
competition chiefly * depended was, Whether rights of patronage were to be 
understood as comprehended in the property of the Crown thus annexed. The 
Court having appointed a hearing of the cause in presence, it was 

Pleaded for the presentee of the Crown : The statute of 1587, cap. 29. is 
thus entitled : * Annexation of the temporality of benefices to the Crown.’ The 
term temporality here plainly denotes such rights as were held by virtue of the 
temporal law, that is, the common law of the realm ; and stands in contradis- 
tinction to that of spit iluality. by which, prior to the Reformation, the clergy 
denominated tithes; these being as they supposed, possessed jure divir.o, inde- 
pendently of any human or temporal appointment. This pretended jus divinum, 
however, having after that event been reprobated as unchristian, or absurd, the 
consequence was, that though all the parts of the Popish benefices, as bona va~ 
cat iied equally devolved to the Crown, yet the act of Parliament above 
mentioned, framed for rendering them its annexed property, was confined to the 
temporality alone. It being unjust to comprehend in like manner their spiritu - 

# Thcic were other topics introduced, which proved immaterial in the cause, particularly one 
rcspecti’.g the effect of a private act of ratification, in the event of patronages being found to have 
come uuuci the annexation. 
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ality, the foundation of the right to •which had been thus shaken, this was re- 
served from the annexation, still alienable, and open to future disquisition; 
though perhaps an exception is to be made of the teinds of prelacies and of 
kirk- lands, agreeably to the statute of 1593, cap. 192. But, under the deno- 
minination of spirituality , could not be comprehended rights of presentation, 
which no churchman ever imagined to belong to the church jure divino. Among 
the other temporal subjects therefore which fell under the annexation, patron- 
ages of churches are undoubtedly to be classed. Indeed the power of present- 
ing was not the only temporal right which belonged to the patrons ; they were 
likewise entitled to enjoy the lands, and other temporal property of benefices, 
during their vacancy. 

The subsequent statutes accordingly refer to the annexation of patronage. 
Thus that of 1606, cap. 2. concerning the restitution of the estates of bishops 
against the general act of annexation, specially mentions patronages among the 
subjects annexed. In the statute likewise of 1633, cap. 9. entitled, The King's 
general revocation, and which recalled all alienations of benefices that had been 
annexed to the Crown, patronages of kirks’ are expressly denominated as such; 
and in the act, the 12th of the same year, a similar expression is used thus: 

* Patronages and benefices formerly belonging to the kirk, and since annexed to 
‘ the Crown.’ In a variety of instances too of acts of dissolution, framed for 
the purpose of erecting new benefices, patronages are found expressly dissolved; 
such as that in favour of the bishop of Edinburgh in 1633, and that which ap- 
peared in the lately decided case of the Crown and the Earl of Haddington re- 
lative to the parish of Lennel, (See Appendix.) The opinions of lawyers cor- 
respond to these proofs. Thus Lord Stair, B. 2. Tit, 8. § 35. says, ‘ There are 
' patronages which by act of Parliament are annexed to the Crown, either ex- 

* pressly, or when baronies, lordships, or benefices, are annexed.’ And thor 
observation is repeated by Mr Erskine, B. t. Tit. 5. § to. 

Answered, To create a permanent addition to the revenues of the Crown, 
which by the profusion of our princes had been greatly diminished, was un- 
doubtedly the object of the statute of 1587, as of all the other acts of annex- 
ation ; and accordingly in the preamble of that statute it is expressly so declar- 
ed. But as, by the accession of mere rights of patronage, the royal treasure 
could never be increased, it was surely not to be expected that these would bo 
found in the property annexed, ami which too is denominated the temporality 
of benefices ; an appellation confined to subjects of revenue, exclusively of 
patronages, aud all other unproductive rights ; as at the same time it likewise 
distinguished that revenue which arose from lands and other temporal sourses^ 
in opposition tq teinds claimed by the church jure divino. In the minute and* 
prolix enumeration accordingly of the subjects of annexation which the enact- 
ing part of the statute contains, not a hint concerning patronages is to be dis- 
covered ; for though it descends even to trifling particulars, still they are of- w. 
nature to afford a lucrative product. 


No 
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No 25. That in fact patronages were not so annexed, is farther apparent from several 
posterior statutes. Thus the act of Parliament 1593, cap. 172: (176.) declares the 
consent of beneficed persons alone, without the aid of dissolution, sufficient to 
give validity to alienations by the Crown, of rights of patronage. For the same 
reason, the act of 1617, cap. 2. excepts from the patrimonies thereby restored to 
chapters of cathedral churches, those patronages which since the annexation 
had been alienated by his Majesty ; an absurd provision surely, if they bad been 
regarded as part of the Crown’s annexed and unalienable property. Nor is the 
statute of revocation in 1633 inconsistent with these enactments ; for it relates 
not to patronages in general, but a few particular instances of annexation per 
expressum , which it belongs not to the present argument to controvert ; as in- 
deed they rather fortify it, by showing the necessity of an express enactment 
on the subject. This doctrine is confirmed by the authority of Sir Thomas 
Hope, tit. Of Kirks and Benefices , § 4. 5.; and by that of Lord Bankton, B. 2. 
Tit. 8. § 90. ; while the above quotation from Lord Stair is confined to those 
special cases, and to the annexation of baronies including patronages. 

In truth, the notion itself of the annexation of patronages would perhaps 
have never occurred, but for the zear of Sir George M'Kenzie in strengthening 
the hands of his Sovereign, against the influence of those whom he calls 
‘ schismatic private patrons;’ persons, in the disastrous times preceding the Re- 
volution, attached to the cause of that civil and religious freedom which was 
established at that aera. In his observations on the general act of annexation in 
1587, he mentions the case of Stewart contra the Laird of Waterstoun, (See 
Appendix.) in which, he says, the question was agitated, but not decided. As, 
however, he assigns no reason for this, it may be fairly presumed to have been 
no other than his own foresight of an event opposite to his wishes. From that 
period to the present time, except in one instance, the idea has never been re- 
vived ; a case, that of Donaldson contra the Officers of State, January 8. 1755,’ 
which furnishes a direct precedent for the present, as it was there decided by 
the Court, that patronages did not fall under the acts of annexation, No 16. 
p. 9926. ■ ’ 

Replied ; Though the opinion of the learned reporter of the last-mentioned 
decision seems adverse to the annexation of patronages, yet, from inspection of 
the papers in that cause, it appears not to have been determined on that princi- 
ple; concerning which, from the number of specialities in the case, it was un- 
necessary to give judgement. 

The majority of the Court, upon the grounds above stated, were of opinion, 
that church patronages were not included under the general act of annexation'; 
and therefore that any subsequent alienation of them by the Crown could not 
require dissolution in Parliament to render it effectual. So that the charter 
founded on by Mr Gordon was, notwithstanding the objection of there having 
been no previous dissolution in Parliament, sustained as a valid grant of the pa- 
tronage in question. 
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The Lord Ordinary had found, ‘ That the defender Alexander Gordon had 
the preferable right to the patronage in question and 

* The Court having heard parties procurators in their own presence, adhered 
to the interlocutor of the Lord Ordinary. 

A reclaiming petition against this judgment, to which an additional one was 
joined, were, on being advised with answers, both refused. 

Lord Ordinary, Anicrvilh. Act. Ilaj Campbell, CrttUe. Alt. Blair, R. Dundat.. 

Clerk, Ormc , 

S. Fol. Die. v. 4 .p. 53. Fac. Col. No 95. p. 147.. 


1788. February 7. Hugh Grant against The Dure of Gordon. 

In 1726, a vacancy in the united parishes of Moy and Dyke had been sup- 
plied in consequence of a presentation from thte predecessor of Mr Hugh Grant. 

In 1782, on the death of the incumbent, different presentees were offered, by 
the Duke of Gordon, as having right to the sole patronage ; and by Mr Hugh 
Grant as patron of Moy. And the settlement having been delayed till the 
question of right should be determined in the civil courts; it was at length found 
by the Court of Session, that the patronage of Moy belonged to Hugh Grant, 
and that of Dyke to the Crown. 

Still, however, the Duke of Gordon, whose ancestors had been in use of pre- 
senting in this parish, insisted, that the patron of Moy having exercised his right 
on the immediately preceding vacancy, the person named by himself should be 
preferred, or that at least the right of presentation should be held as devolved, 
for that time, to the presbytery. 

Observed on the Bench : The enactment of 1617, c. 3. provides, that, in the 
union of two or more parishes, 4 the presentation of ministers should be ap- 
• pointed by the commissioners of tithes, to pertain to the patrons alternis vici- 
c bus.' But by this it was not intended to abridge the rights of patrons, but 
merely to regulate the possession, in the only way which the nature of the case 
admitted of. When, therefore, the patron who may present on a particular 
vacancy does not chuse to exercise his right, that of the other, meeting with no > 
obstruction, must be allowed its fullest influence. 

* The Lords preferred the presentee of Mr Hugh Grant.* 

Lord Ordinary, Swinlon. Act. Blair, Ja. Grant. Alt. Maclaurin, Honyman, Tail. 

Clerk, Sintleir. 

q Fol, Die. v. 4. p. 49.. Fac. Col. No 18. p. 33. . 
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SECT. IL 

Vacant Stipend. 


i( 38 1. February 23. Sir Robert Hepburn against . 

In a competition for a vacant stipend, between Sir Robert Hepburn, as patron 
of the kirk of , and as having a gift from the Council : — it was al- 

leged for the patron, That the stipend in question being due for years after the 
seven years applied to Universities by act of Parliament, doth belong to the 
patron, who de jure communi, and by our unquestionable consuetude, before the 
patronages were taken away by the rescinded Parliament 1649, and after the 
right of patronages were restored by the act of Parliament 1661, the patron had 
the unquestionable right to the vacant benefice or stipend, except only the 
seven years applied to Universities by the 20th act of Parliament 1672, which 
ended anno 1678.— It was answered, That by an act of Secret Council there is 
a' prorogation of that act for other seven years. — It was replied for the patron. 
That nothing but an act of Parliament corvid take away, in whole, or in part, 
the private right of patrons. 

The Lords preferred the patron. 

Stair, v , 2. p. 866. 



1694. February 20. Donaldson against Brown, 

The patron’s gift of the vacant stipend to the last minister’s widow and chil- 
dren found a pious use, in terms of the act of Parliament, provided they dwelt 
within the parish at the time. ' 

Fol, Die. v. 2. p, 48. Fount ainhall. 

This case is No 14. p. 471. voce Annat. 


1695. December 6 . Lord William Douglas against Heritors of Mannour 

In a double poinding about a vacant stipend, where the patron had destinat- 
ed the same for building a bridge in the parish ; and on the other hand, the he- 
ritors and presbytery had allocated it for repairing the church and rr.an$f, it was 
found, That since the patron was never interpelled by the heritors and presby- 
tery to apply, but that he had made the first application himself, and that to an 
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uncontroverted pious use within the parish, therefore his destination must be 
preferred. 

Fol. Die. v. 2. p. 48. Fount ainh all, 
*** This case is No 12. p. 8501. voce Manse. 


1699. January 17. - 

Cairnmont and Maxwell against The Heritors of Kirkbane. 

I reported Mr John Cairnmont, and Maxwell of Kirkhouse, his cedent, 
who pursued the Heritors of the parish of Kirkbane, for payment of the va- 
cant ttepend of that church, cropt 1698, to him, as patron. And having ob- 
tained a decreet for the same before the Steward of Kircudbright,' they sus- 
pended on this reason, that they were also distressed by Adam Craikof Arbig- 
land, who had a gift of the same year’s vacant stipend from the Privy Coun- 
cil, on the recommendation of the presbytery of Dumfries, on this narrative, 
that Kirkhouse, the patron, was a reputed papist, and so by the 23d act of 
Parliament 1690, had lost the patronage, and the same devolved to the presby- 
tery : And Craik being admitted for his interest, contended, the decreet 
charged on was null ; imo , Because this active title instructing him to be patron, 
was not produced ; arid though it be now given in, yet that should have been 
done in initio litis ; and farther, offered to prove he was denuded of the patron- 
age by expired adjudications, and voluntary dispositions ; which the Lords 
found relevant, being proponed by some of his creditors adjudgers ; 2 do, By 
the foresaid act of Parliament, a patron misapplying the vacant stipend loses 
both that and the next vice but so it is, KirlAouse assigned it to Mr John 
Cairnmont, which is not in the terms of law, requiring, that they be employed 
on pious uses within the parish, which thisds not. Answered, His assignation 
is but in trust, and his name only borrowed for the patron’s behoof, and he is 
Willing to declare his assignation is only of the nature of a factory to uplift it 
for the patron, that he may apply it to pious uses. The Lords remembered 
they had refused to sustain this to the Earl of Balcarras, and so found the as- 
signing it was a misapplication, by which he lost the management and adminis- 
tration of it for this vacancy ; and therefore sustained and preferred Arbigland’s 
gift from the Privy Council ; and the declaring now, ex post facto, that it was 
only a trust, is not sufficient to redintegrate and validate the same. Thus there 
was no necessity of determining the presumptions adduced to prove the patron 
was commonly holden and repute a papist, though he came now and then to 
the protestant church, with his testfficat.es that he renounced all popish princi- 
ples, and ready to subscribe the Westminster Confession of Faith without any 
mental reservation, equivocation, or dispensation whatsoever; but bein s Jcter-^ 
Vol. XXIV. 55 I 
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No 30. mined upon the former grounds, the Lords did not dip upon this. By the 
canpn law, if a patron fall poor, he is to be alimented but of the benefice 
which he or his predecessor founded or enriched, on this presumption, that the 
donation was with that implied quality. 

* Fol. Die. v. 2. p. 48. Tountainh all y v. 2. A 35 - 
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1700. June 20. Lord Salton against Lady Pitsligo. 

Tue Lord Salton, being patron of the kirk of Tyrie, procures an act of 
Privy Council, allotting 1000 merks of the vacant stipends thereof, for repair- 
ing the adjacent harbour of Frazerburgh ; and the Lady Pitsligo, both for her 
own lifererit, and as curator to her son, being debtor in 500 merks of it,' she. 
makes a discharge of the stipend, and grants bond for that sum to George 
Cheyne shore-master there ; but being afterwards charged on her bond, the 
Lady suspends, that she was likewise distressed at the instance of the Modera- 
tor of the presbytery, who craved the said stipend might be Applied to sundry 
pious uses within the parish,' which they condecended on, as the repairing the 
church and manse that were ruinous,' the building a bridge, and the maintain- 
ing the poor, conform to the destination of the act of Parliament 1685. Ans- 
wered, Whatever might be pleaded if the thing were intire, yet here the na- 
ture of the debt was wholly innovate by making a discharge of the stipend 
and granting a bond for it ; so it was extinct as to the nature and quality of a 
stipend, and on the faith of it that sum, and more, was actually expended on 
the harbour, which, though not within the parish, was adjacent thereto,, and 
very beneficial to them; so it being bona fide employed before quarrelling, res 
non est amplius Integra, but the Lady must pay. Replied, It was not denied, 
but the bond was given for the stipend, and so being surrogate in ejus locum, 
sapit nnturam surrogati, and must be liable to its burdens ; and esto the sum 
equivalent had been expended on the harbour, yet non refert, seeing the bond 
is yet unuplifted, and so, as extant, may be affected by the presbytery, and. 
claimed for the pious uses within the parish, which neither the patron nor any. 
act of Privy Council can invert to any other use without the parish, though 
never so necessary ; seeing this were to dispense with the act of Parliament’s 
specifical destination ; ahd the being employed or not does not alter the case ; 
and has been oft so found by the Lords,, as in the competition for the vacant 
stipend of the kirk of Foveran, betwixt the heritors of the College of Aber- 
deen, who had the Privy Council’s gift; and the like was determined as to the. 
stipend of Falkirk.^ Some of the Lords thought this a material specialty . here, 
that, on the faith of this bond, they had expended, the sum ; but the plurality 
preferred the presbytery and parish to the harbour, and found it behoved to be ; 
Implied to pious uses within the parish in the first place. 

Eol. Die. v. 2. p. 48. Fountain)} all , v, 2. p. 97^ 
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1715. June 25. ' 

Mr George Ogilvie, Minister of Kirriemuir, against The Heritors of the said 
Parish, the Earl of Panmuir, John Lumsden, and Others. 

The church of Kirriemuir, becoming vacant by the decease of the incum- 
bent, in May 17x3, the Duke of Douglas presented the said Mr George Ogil- 
vie, then minister of Benvie, to supply that vacancy in July thereafter; and 
both Benvie and Kirriemuir being within the said presbytery, Mr Ogilvy was 
transported oh the 26th of August, and admitted minister of Kirriemuir the 
17th of September. 

The Earl of Panmuir and John Lumsden his assignee, claimed right to the 
patronage of that church, and gifted the vacant stipend to one Mr. Rdii an 
Episcopal minister ; and likewise presented Mr Willison minister at Brechin, 
a church Within another presbytery ; and there happened some obstruction in 
the admission of Mr Ogilvie, the Church-door being kept shut, notwithstanding 
the presbytery proceeded to his admission elsewhere. 

Mr Ogilvie being thus admitted, has raised a process for delivering to him 
the keys of the church and manse, and for putting him in possession thereof, 
and of the glebe, and for payment of his stipend since his admission, and du- 
ring his incumbency, calling the Heritors of the parish, and the said Mr Rait. , 

It was alleged for -the said Earl and his assignee, That the pursuer was not 
duly admitted, in as far as the Earl has produced a long progress of right to 
the patronage, by virtue- whereof he had offered a presentation to the presby- 
tery within six months after the vacancy happened, and the presbytery, to 
avoid the effect of the said presentation, had shifted their ordinary diets of 
meeting, nevertheless the ESrl had intimated his presentation to Mr Willison, 
the person presented, and to the moderator of the presbytery, whose duty it 
was to have called the presbytery pro re nata ; yet the presbytery proceeded to 
transport and admit the pursuer upon a popular call in reality, though possibly 
they may have taken the cover and shew of the Duke of Douglas’s., presenta- 
tion, who had no right to the patronage ; which proceeding could not prejudge 
the Earl of Panmuir’s right of patronage, nor to the vacant stipends, ay and 
while a minister should be duly and lawfully admitted; upon all which the 
Earl had raised a declarator of his right. 

It was. answered for the pursuer, That he had acted nothing but according . 
to his duty, and in subordination to the presbytery of the bounds where, he was 
and is minister ; and conceived also, that the presbytery had proceeded very 
regularly, for the Duke of Douglas having presented the pursuer to the' presby- 
tery in July, he was regularly and orderly transported upon the 26th of Au- 
gust thereafter, before ever there was any intimation or mention of the Earl of 
Panmuir’s claim to the patronage; and, by the act of transportation, his rela- 
tion was loosed from the parish. of Benvie, and his admission thereafter was but 

.55 1 2 
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No 32. the execution of the former act; and denies, that he was admitted upon a po- 
pular call, but conceives that a minister having a presentation may very law- 
fully accept of a popular call likewise, to testify the concurring desire of the- 
people in the choice of their minister, which is and ought to be very desirable 
and comfortable to every minister of the gospel. And as for the presentation 
by Mr Lumsden -after the transportation, 1 mo, It was never presented presby- 
terially, nor was the moderator required to call a presbytery pro re nata. And 
ido, The minister called had altogether' refused and declined to accept, which 
' was likewise made known to the presbytery in as far as the instrument of inti- 
mation to Mr Willison did bear his refusal ; neither was he within the same 
presbytery, and was placed in a more considerable post ; so that the call was 
not, nor could be expected^to take any other effect, than to give disturbance 
and create difficulties in planting of the church. 

3 tio, The Earl having never any possession of the patronage, the presbytery 
was in bona fide to proceed, upon the first presentation, as they did ; and being 
no competent judges of the right of either party, they had no reason to delay 
the admission till the right of patronage should be determined, which will de- 
pend upon the parties claiming right thereto, and may not happen for the 
course of several years. 

4/0, The Duke of Douglas, the other party claiming right to .the patronage, 
is not cited ; and it does not belong to the pursuer and presbytery to dispute - 
the Duke’s right ; nor can they do it, knowing nothing of the right or posses- 
sion of either party. Nor does the pursuer his process or possession determine - 
or prejudge, or carry any benefit to the right of patronage, either to the one 
or ihe other ; but what he pleads is, that he is admitted by the presbytery of 
the bounds to whom the right of admission of ministers to vacant churches does 
belong, and that the presbytery acted bona fide , at least upon probable rea- 
sons, and consequently that the pursuer ought to be possessed of the church, 
manse, and glebe, and enjoy the stipend in the interim without prejudice to 
the right of either party, reserving to them to prosecute and declare the same 
as accords. 

“ The Lords found, That the pursuer ought to be possessed of the church, 
manse, and glebe, and enjoy the stipend, by virtue of his admission during his 
incumbency, without prejudice to the right of either party, after the same 
shall be established and cleared by decreets ; and the Lords did not judge 
what might be the effect in case the Earl of Panmuir’s right might Lie found 
to be preferable in the event ; whether the pursuer’s right to the benefice should 
cease from that time, or if the Earl’s right should only take effect after the 
pursuer’s decease or transportation. 

DaJnjmple , No 148. p . 203. 
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1745. February 27. 

The Relict and Children of Rowan against Neilson and Others. 

By act 1690, when the patron is Popish, he is to apply the vacant stipend to 
pious uses within the parish, at the sight of the presbytery. , Application hav- 
ing been made by the relict and children of Mr Rowan, the last incumbent of 
the parish of Parton, to Glendinning of Parton, the patron, who was Popish, he 
recommended to the presbytery to make out a gift of a yearls vacant stipend 
in their favour ; whicli the presbytery having accordingly granted, and the 
donees having thereupon obtained general letters of horning, and charged 
Neilson of Corsack and the other heritors ; they suspended upon two grounds, 
1st; That the exception in the act 1690 discharging general letters' in favour of 
ministers on their decrees of locality for their stipends, is personal to the minis- 
ters themselves, and by no means inherent in the stipend, to be communicated 
to every person who obtains a right to vacant stipend ; 'idly , That the use for 
which this^grant was made, was not a pious use in the sense of law : That what 
is to be considered as a pious use, is to be' gathered from the i8th act, Pari. 
1685, wherein all the- particulars are mentioned, viz. building bridges, repair* 
*ing the church, maintaining the poor, to which the heritors are obliged to con- 
tribute out of their own funds, where there is no common fund to be so ap- 
plied ; it being thought reasonable that the -heritors, who have the burden of 
the minister’s stipend during the incumbency, should be eased during a va- 
cancy, by having the stipend applied for the public uses of the parish ; where- 
as in this case, the relict and children of Mr Rowan had a free fund among 
them of at least fiooo.merks, and therefore could not be reckoned to fall under 
the description of the poor mentioned in the statute; and that even some of 
the children had not their residence within the parish, and the law is limited 
to pious uses within the parish. 

A bill against the interlocutor of an Ordinary repelling these reasons of sus-- 
pension was refused without ansVrers. 

' Fol. Die. v. 4. p. 52. Kilkerran, (Patron.JA'o i. p. 373. 


1751. June 26. Cochran of Culross against Stoddart. . 

The charge of second minister of Culross becoming, vacant by decease in 
November 1746, Mr Charles Cochran of Culross presented thereto Mr William 
Trotter, probationer, who accepted ; and the presentation and acceptance were 
notified to the moderator of the presbytery, 4th May 1747, and produced to 
the presbytery 3d June; and 1st July there was produced to them a charter 
of the patronage of the kirk of Culross, which had formerly belonged to Mr 
John Erskine of Carnock, dated I2th February 1747. 
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Na 34. Neither Mr Cochran’S author nor his predecessors had presented either first 
or second ministers ; but Colonel Erskine, the disponer’s father, had, as patron, 
disposed of the vacant stipends. 

Objection was made before the presbytery to Mr Cochran’s title, by the he- 
ritors, magistrates, and town-council, and by' the kirk-sesion; 1st, That the pa- 
tronage which belonged to the abbey was granted to the Lord Colvil, and he 
he did not shew any progress from him, or that he w^s denuded ; but none of 
the objectors pretended any title. 

2 dly, That the' charge of second minister was founded in 1648, in conse- 
quence of an agreement, and upon a voluntary contribution by the parishion- 
ers : That the patronage thereof was reserved, and vested in delegates to be 
chosen by the contributors ; and that it appeared by the records of the session - 
and presbytery, the first incumbent was so presented. . 

For these reason^ the objectors alleged there was no presentation ; and craved 
of the presbytery to moderate a call, as their custom was on the jus devolutum, 
which they granted, and 16th September 1747, approved of the call given 26th 
August 1747 to Mr Thomas Fairny. Mr Cochran appealed to the synod of 
Fife, who, 3th September, affirmed the sentence, as did the General Assembly, 
20th May 1748. 

Mr Fairny declining the 'charge, a new call was given, 6th Octob'er, to Mr 
James StoddartJ which the presbytery approved, and settled him minister, 24th 
November ; notwithstanding Mr Cochran insisted on his presentation already 
granted, which they rejected, as the case had been determined by the General 
Assembly. . 

The settlement was made during the pendency of an appeal, either from the 
presbytery to the synod, or from them to the General Assembly 1749: But 
this appeal the committee of bills of the Assembly refused to transmit to the 
House ; and th commsssion of the Assembly, to whom a complaint against the 
committee was referred, approved their conduct. 

After the call to Mr Fairny was approved by the presbytery and synod, Mr 
• Cochran had insisted in a declarator before the Court of Session, of his right to 

the patronage of this church, calling the Officers of State, and the heritors, and 
the town -council of Culross; but, there being a defect in the summoning the town- 
council, process was sisted by interlocutor 21st January 1748, till they should 
be called ; and this being done, diligence was granted to the defenders 23d 
July 1748, for recovering the original, contract, said to have established the 
% fund for supporting the second minister : The con tract,, how ever, was not re- 
covered ; and Mr Cochran having referred 'to a charter on' record 1633, °f the 
patronage to the Earl of Kincardine, from whom Colonel Erskine derived right, 
the Lok-DS, 2 1st January 1749, preferred him to the Crown in the presentation 
of the first minister, and of consequence found he had right to the presentation 
of the second minister ; and found the ’ defenders had not brought sufficient 
evidence, that the contributors had reserved to themselves the right of presenting 
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him t The condescendence of the old charter was not made in order of time, No 34* 
till after Mr Stoddart’s settlement. 

Mr Cochran' pursued the Heritors for their stipends, as having timeously pre- 
sented ; and a multiplepoinding was raised in their name, calling him and Mr 
Stoddart the minister. 

Pleaded for the minister, he has right to the stipend being duly settled by 
the presbytery, who were not obliged to keep the church vacant till the pur- 
suer made out his title to the right of patronage : He did not make it appear 
to them he had a right to the patronage of the first charge, producing only 
a recent charter without a progress ; they had probable evidence by their re- 
cords of the patronage of the second charge being reserved; in these circum- 
stances they proceeded, as in the case of a dubious right of patronage; 
and their procedure was approved by the synod and subsequent General As- 
sembly, Mr Cochran in the meantime insisted in a declarator before the civil 
court, to which the presbytery were not made parties ; he was opposed by the- 
King’s Council, in behalf of the Crown, and onfy obtained his declarator after 
two years, and when Mr Stoddart was settled ; the presentation not being sus- 
tained by the General Assembly, when objected to Mr Faimy’s call, this was- 
a res judicata to the presbytery, and they could not again take it into conside-- 
ration, when objected to Mr Stoddart’s. 

idly. The act 117th, Pari. 1592, whereby the patron has right to the bene- • 
fice, if the church is settled without regard to his presentation, appoints him to 
present a qualified minister, which Mr Trotter was not. 

Pleaded for the pursuer, There was no dubiety of his right ; he produced 
a charter, and his author had possessed by disposing of the fruits of the vacant* 
benefice. No other title appeared; and the heritors, after the alleged lapse, 
only craved the presbytery would proceed jure devoluto , in regard he had no 
right to the patronage of the second charge, it being reserved ; but of this the 
presbytery record was not evidence. The presbytery affected to doubt of his 
right to the patronage of the church, and obliged him to raise a declarator; this 
is in their power to do in all cases. They did not act bona Jide, having pro- 
ceeded to settle Mr Stoddart, pending his appeal, cbntrary to their own rules ; 
and if the matter had been delayed till the General Assembly, thef declarator 
would have been obtained. 

The Lords preferred the patron. 

Reporter, JutlUt-Clcrk. Act. Lockhart. ■ Alt. & Craigit. Clerk, Kirkpatrick. . 

Fbl. Die, v. 4 . p. 51 . . D. Falconer, No 213 . p. 256.. 
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1752. July 29. 

Mr Robert Dick against Mr James Carmichael, Factor appointed by the 

Barons of Exchequer. 

In the 1647, Colonel Lockhart of Lee, obtained a charter under the Great 
Seal, granting de novo the estate of Lee ; and also containing an original grant 
of the patronages of the two parishes of Lanerk and Carluke ; and these pa- 
tronages were contained in all the subsequent title-deeds. From this period 
the Crown never laid claim to any of the two patronages j the family of Lee 
possessed both ; had presented to the parish of Carluke ; and though there had 
been no opportunity of presenting to the parish of Lanerk, yet the vacant sti- 
pend of that parish had been disposed of by the family of. 

A vacance happening in this parish anno 1 74 '-’ > j iJ - r - Lock/., at of Lee pre- 
sented Mr. Robert, Dick, who being disagreeable to the Magistrates of Lanerk, 
a presentation was obtained from the Crown in favours of another, which made 
it necessary for Mr Lockhart to bring a declarator of his right against the 
Crown. The objection against hi$ title was, That the charter 1647 being grant- 
ed by the Barons of Exchequer, without a special warrant from his Majesty, 
was null quoad the two patronages, to which the family of Lee had no anterior 
right. And accordingly, it was at last found by the Court of Session, That the 
pursuer Lockhart of Lee had no right to the patronage of Lanerk, No 14. 

P- 99 x 3 ‘ 

But as this process was spun out for a considerable time, the church-courts 
did not think it their duty to wait the issue of the process in the Court of Ses- 
sion. They proceeded in the regular manner to settle Mr Dick, who was pre- 
sented by the patron in possession, and whe* at the time appeared also to have 
the best right. 

The Barons of Exchequer, after the process was determined in the Court of 
Session against Mr Lockhart of Lee, judging the settlement of Mr Dick to be 
also void, granted a factory to uplift the stipend as vacant. The factor brought 
a process before the Court of Session against the Heritors, who insisted in a 
multiple-poinding, calling the Crown and Mr Dick the present incumbent. 

In behalf of the Crown, thfe act 117, Pari. 1592, was urged, “ Providing, 
that, in case the presbytery refuses to admit a qualified minister presented to 
them by the patron, it shall be lawful to the patron to retain the hail fruits of 
the benefice in his own hands.” And it was subsumed, that the churchrcourts 
having refused to admit the King’s presentee, the King as patron is entitled in 
terms of the statute to the fruits of the benefice. 

Answered for Mr Dick ; There is a wide difference betwixt the case of a 
single presentee and that of competing presentees. In the fqrmer case, the 
presbytery cannot overlook a presentation, and settle a church by a popular 
call, which would be a gross contempt of the laws of the land. Such a settle- 
ment is declared null by the act 1592, and justly. This was the case of the 
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late settlement of the parish of Culross, ( supra J to which this Court did apply No 35. 
the said act 1592, finding that Mr Cochran of Ochiltree, the undoubted patron, 
whose presentee was rejected by the church-courts, was entitled to retain the 
vacant stipends. But in the case of competing presentees, these courts, who are 
bound to settle the parish, must judge the best way they can in the compe- 
tition ; and though they should err in point of judgment, such error may be 
redressed rebus integris, but cannot have effect to annul a settlement regularly 
ihade. To this case the act I592 is not applicable. 

It was answered, ido. That there is a rule laid down in all Christian countries, 

"and in Scotland in particular, with regard to the case of competing patronages, . 
viz. That the presentee of the patron in possession is to be preferred, till the 
true patron get his right declared in a proper court. Therefore, as Lockhart 
of Lee was unquestionably in possession of the patronage, the ecclesiastical 
courts did nothing but what was incumbent upon them by the law of the land 
when they preferred Mr Dick.' 

The Lords preferred Mr Dick. 

This question being appealed in behalf of the Crown, the decree was reversed, 
and his Majesty was preferred to the stipend, 

Fol, Die. v. 4. p. 52. Sel. Dec . No 20. p. 22. 

* m * This case is reported in the Faculty Collection : 

1753. March 2. — The parish of Lanerk having become vacant in the 
month of August 1748, Mr Lockhart of Lee, as standing infeft in the patron- 
age, under a charter from the Crown, anno 1647, presented Mr Robert Dick to 
the vacant parish ; and which presentation was duly accepted and given into 
the presbytery in the month of October 1748. 

Some time after, and within the six months, another presentation was given 
into the presbytery by the Crown, as patron of the said parish, in favours of Mr 
James Gray. The presbytery for some time delayed giving their judgment; 
and at last, upon the nth April 1750, they preferred Mr Lockhart’s presentee, 
and appointed a moderation of a call in his favours ; and which call they after- 
wards sustained. ^ 

The Magistrates of Lanerk having appealed to the General Assembly, which 
met in the month of May 1750, the % Assembly affirmed the sentence of the 
presbytery, and appointed them to proceed to the settlement of Mr Dick. 

In obedience to this judgment, the presbytery proceeded- to the trial of the 
said presentee ; but being interrupted in their, procedure by a mob*in the town 
of Lanerk, the matter was referred to the Synod ; who appointed Mr Dick to 
be ordained, at Glasgow. This was accordingly done upon the 4th October 
1750 ; and, in consequence thereof, Mr Dick obtained possession of the church, 
and has served the cure as minister of the parish ever since, 

Vql. XXIV. 55 K 
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No 35. During these proceedings before the ecclesiastic courts, Mr Lockhart, in the 
month of March 1750, raised a declarator of his right of patronage before the 
Lords of Session; and, upon the 10th June 1751, the Court adjudged, “ That 
Mr Lockhart had produced no sufficient title to the patronage in question ; and 
that, for ought yet seen, the said patronage remains with the Crown ; and de- 
cerned and declared accordingly.” , 

Soon after this judgment, the Barons of Exchequer granted a factory to Mr 
James Carmichael, for his Majesty’s behoof, to uplift the vacant stipend of this 
parish ; and a multiple-poinding having been brought in name of the heritors, 
" a competition ensued between the King’s factor and Mr Dick the minister, for 
the stipends which had fallen due since the time of Mr Dick’s admission. 

Pleaded for the factor; That by the act u6tb, Pari. 1592, “ it is ordained, 
that all presentations to benefices be directed to the particular presbyteries in 
all time coming, with full power to them to give collation thereupon, provid- 
ing the foresaid presbyteries be bound and astricted to receive and admit what- 
soever qualified minister, presented by his Majesty or laick patrons.” And by 
the immediate following act of the same Parliament, it is further provided, 
“ That, in case the presbytery refuses to admit any qualified minister present- 
ed to them by the patron', it shall be lawful to the patron to retain the whole 
fruits of the said benefice in his own hands.” 

These statutes, though suspended during the subsistence of the act 1690^ 
which abolished the right of presentation, again revived when patronages were 
restored ; and are admitted, syice that time, to be part of the law of Scotland. 

• Without some such constitution, the right of presenting would be inept. The 
compulsitors of the law, which formerly took place for enforcing presentations, 
were not thought so well accommodated to the genius of presbytery ; and 
therefore a more gentle remedy was devised by these statutes, viz. That the 
benefice should remain with the patton as vacant, till the presbytery admit hi s 
presentee ; and which indeed is saying no more than what is implied in the na- 
ture of his right and inerat de jure , without such express provision. And ac- 
cordingly, this Court has applied this remedy of the' law in two former instan- 
ces ; in the case of the patron of Auchtermuchty, anno 1735, (See Appendix); 
and lately, in that of Charles Cochran of Culross against Stoddart, anno 1751, 
No 34. p. 9951. 

And as the King, by the judgment of this Court above recited, has been 
found to be lawful patron of this parish ; and in due time, after the death of the 
last incumbent, presented to the presbytery Mr James Gray, a well-qualified 
person, to supply the vacancy ; and that the presbytery have, to this day, re- 
/« sed or deferred to admit the said presentee ; therefore, in terms of the statutes 
above quoted, his Majesty is entitled to retain the whole fruits of the benefice 
in his own hands, until his presentee shall be admitted ; and the factor appoint- 
ed by the Barons of Exchequer for receiving such fruits, ought to be preferred 
thereto accordingly. 
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Answered for Mr Dick ; The sanction of the act 1592 can only apply to 
the patron in. possession of the vacant benefice, at the time wheh he presents 
to the presbytery ; for a possession of the benefice cannot be retained till it is 
attained. Mr Lockhart and his predecessors have stood infefr in this patronage 
since the 1647 ; it is not pretended that the Crown jps exercised one act of 
possession since, that time; and it is proved, that, upon occasion of the last va- 
cancy of the parish, in the year 1708, Mr - Lockhart’s predecessor disposed -of 
the vacant stipend, as patron ; so that Mr Lockhart must be considered as the 
patron in possession. If Mr Lockhart’s presentee had been rejected by the 
presbytery, it was indeed possible for him to have retained the vacant stipend 
of which he had the last possession; but it impossible for the King to have the 
benefit of the sanction of this law, by retaining what he never possessed. 

2 do, Et separatim , Every person, in possession of any subject or right, by 
virtue of a habile title, is entitled to retain and enjoy that possession till such 
time as he is legally dispossessed by the true proprietor. The right of present- 
ing is a proper fruit of patronage ; and consequently, a party in possesion of a 
patronage, in virtue of a habile title, is entitled to present ; and his presenta- 
tion will be effectual, although, before collation, his right be ibrought under 
challenge; Lambertinus de jure patronatus, lib. 2, part. 1. quest. 3. art. 4. Ja- 
cob’s law diet. Darreign presentment. Reg. mag. lib. 3. cap. 33. From these 
principles it follows, that Mr Lockhart’s presentation having been .granted be- 
fore any challenge against his right, was a good presentation ; and, having lrad 
effect by the ordination of the. presentee, cannot be rendered invalid by the af- 
ter decreet of the civil court setting'aside his right. ‘ 

3 tio. The sanction of the statutes above quoted, cannot apply to the present 
case; because the presbytery complied with the direction of the law; and ad- 
mitted the presentee of the only legal patron, so far as could appear to them. 


The law indeed requires, that the presbytery should admit the person presented 
by the patron ; but, as it has given the presbytery no remedy, whereby they 
can bring the rights of competing patrons to trial in t'he civil court ; it must 
therefore be implied, 'in the jurisdiction given them by law of admitting the 
presentee of the lawful patron, that they must have a power of tryingghe rights 
of competing patrons, to the effect of explicating that jurisdiction. And tliia 
judgment of the presoytery, upon the point of civil right, must determine the 
settlement of the cnurcu, and put an end to the vacancy; and • consequent! v, 
to any dm in fir the benefice as vacant, pro hac vice. It will not indeed pre- 
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and so, by this means, vacancies may be continued for ever. And as to the 
cases of Auchtermuchty and Culross, they are, in many respects, different 
from the present ; and consequently the' decisions therein given" will not apply. 

In the reply for the factor, it was observed , That Mr Lockhart never had 
been in the proper possession of this patronage. The King himself had pre- 
sented the last time it could be done, in the 1643 ; and the pretence of Mr 
Lockhart’s possession in. 1708 is frivolous ; for it appears that Lockhart of Carn- 
wath and the town of Lanerk took upon them also to grant assignations of the 
vacant stipend of that year, - under the assumed character of patrons ; and such 
private grants, without the knowledge of the King’s Officers, could not be 
sufficient to dispossess his Majesty of this patronage. 

“ The Lords preferred Mr Robert Dick, the incumbent, to the stipend that 
hath fallen due, since his admission to be minister of the parish of Lanerk, 
and in time coming, during his incumbency ; and decerned accordingly.” 

Act. Advocatut id Pringle . Alt. Dick, Bro-wn, id Pringle. Clerk, Kirkpatrick. 

pg. Fac. Col. No 70. p. 106. 

This case was appealed : 

The House of Lords " Ordered, That the interlocutor of 2d March 1753 
be reversed.” 


1754. March 8. 

Heritors of the Parish of Tain, against Margaret Monro. 

The patronage of the church of Tain fell to the Crown by the attainder of 
the Earl of Cromarty. The Barons of Exchequer, in right of his Majesty, 
granted certain vacant stipends of this parish to Margaret Monro widow of the 
last incumbent. 

Some of the heritors having been charged by her for payment of these sti- 
pends, presented a bill of suspension, and pleaded, That the gift to the charger 
is an illegal application of the vacant stipends, which, by law, are appropriated 
for “ pious uses within the parish.” The act 18th, Pari. 1685, indeed declares, 
that this " is not to be extended to the vacancies of those churches whereof the 
King’s Majesty is patron;” but this exception relates to patronages then ac- 
quired, not to such as might afterwards be acquired by the Crown. In this 
case,, the King has, since the act 1685, come in right of the Earl of Cromarty; 
and every objection which would have been good against a gift obtained from 
the former patron, must be good against a gift obtained from the King. 

Answered for the charger; The patron had formerly, by common law, the 
disposal of the vacant stipends. The act 18th Pari. 1685, ordained the vacant 
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stipends to be applied for pious uses within the parish ; but there is an except 
tion in cases where the King is patron ; that is, the King was to remain in the 
condition wherein all patrons were before that act, and have the incontrollable 
disposal of vacant stipends : This is a personal privilege in favour of the King, 
and must therefore be extended to patronages acquired since the act 1685, as 
well as to those which were in the Crown at that time. 

“ The Lords refused the bill of suspension.” 

For the Suspenders, Lockhart. Alt. Sir David DalrympU. 

D. Fol. Die. v. 4. p. 52. Fac. Col. No 10 6. p. 158. 


1778. July 12. Leith of Whitehaugh against Earl of Fite. 

An heritor charged by a patron for vacant stipend, is not allowed to retain 
or suspend payment, on the allegation that the patron has forfeited his right of 
administration by his misapplication of former vacant stipends : He must pay 
in the first place, the law having provided sufficient remedy against the patron’s 
malversation. See Appendix. 

Fol. Die. v. 4 . p. 52. 


SECT. III. 

Jus Devolutum .- 

1682. November. Applegirth against Thomson. 

The Archbishop of Glasgow having admitted Mr Thomas Thomson to the 
church of Applegirth devoluto, Mr Alexander Jardine of Applegirth patron, 
of the old church, pursued a reduction against the said Archbishop and Mr 
Thomas, of his admission, upon the ground that the admission granted by the 
Archbishop was null, seeing the right of presentation did not belong- to him ' 
Jure devoluto, in respect Applegirth, who was patron, did present a person to- 
to the church within six months after it was vacant conform to the 7th act Par- 
liament 1. James VI. which was sufficient to save his right of patronage, and 
it was the Bishop’s fault that the person he presented was not admitted, seeing 
he refused to collate him. Answered , That it is provided by the act of Parlia- 
ment. that the patron should present a qualified person within six months after 
lie have knowledge of the vacancy j but so it is, that the person presented by. 
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No 38. the pursuer, was not sufficiently qualified, the Bishop, after his presentation, 
Laving remitted his trial to the presbytery, it was found he was given to drink 
and found unfit for the ministry, so that the pursuer not having presented ano- 
ther qualified person within the six months, the Bishop had right to present 
jure Acvohito. Replied, That the pursuer was in bona fide to think that the 
person presented by him was qualified, seeing he was licenced to preach by the 
same Archbishop, and the pursuer was not obliged to present another within 
the six months, unless it had been intimated to him that the person presented 
was not sufficiently qualified ; and if it were otherwise, laick patrons might be 
easily prejudged of their right of presentation, if the Bishop did not intimate 
to him that the party presented was rejected as not sufficient, to the effect he 
might present another. Duplied , That the Bishop was not obliged to make any 
intimation that the party presented was not- qualified ; but it is sufficient to give 
the Bishop the right of presentation jure devoluto, that the patron did not pre- 
sent a qualified person within the six months conform to the act of Parliament; 
and if it were otherwise, it would be in the patron’s power always to keep the 
church vacant, for he might always present insufficient persons, and as one 
were refused he might present another, which if it should run other six months, 
■and so from six months to six months, the church, by-that means, should never 
be supplied ; and therefore the patron ought to present timeouslv, that if the 
person presented should be rejected as insufficient, he might present another 
.qualified person before the six months expire. The Lords sustained the pre- 
sentation granted by the Bishop, as having right to present jure devoluto, in re- 
gard the pursuer did not present a qualified person within the six months, which * 
v the Lords found was the time allowed by the act of Parliament, in which the 
■ patron is to perfect all his presentations; so that if the person presented by him 

within the six months be not qualified, the right of presentation for that time 
jbelongs to the Bishop jure devohio. 

Fo/. Die. v. 2. fi. 47. Sir Pat. Horns, MS. V- x. A r o 268. 


IJarcarse mentions this care : 


■T682. December. — A patrok having presented within six months aminister^ 
-who: was habite and- repute' sufficient for literature, b it who, after six months, 
was refused by the Bishop, upon information of some scandal, whereof the pa- 
tron was ignorant ; he, the patron, upon Lie Bishop’s refusal, claimed the pri- 
vilege to present another after the six months. 

Alleged for the Bishop ; That the patron’s power of presenting was confined . 
to six months, after which there was a jus dsvcAutum.. And the 'act 7th, Pari. 1. 
James VI. which states the case of patrons presenting twice, confines both to 
six months. 

Answered for the patron ; By the act of Parliament, the Bishop has the 
jus dci'olutum, if the patron neglect to present within the six months; but so 
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it is, the patron here did present dehito tempore, and could not present ano- No 38. 

ther, untill the Bishop had rejected the former ; so that what part of the six . 

months was lost by the Bishop’s delay, cannot be imputed to the prejudice 
of the patron. 

The Lords ordained the point to be debated in prcesentia. 

Harcarse, (Patronage.) No 649. p. 211. 


1696. December 8. 

Presbytery of Falkirk against The Earl of Callander and His Tutors. 

Philiphaugh reported the Presbytery of Falkirk against the Earl of Callander 
and his Tutors, for declaring that he had lost the vice of presentation of the 
minister of Falkirk, (whereof he' was patron,) both during this vacancy and 
the next, because he had neither qualified himself, nor applied it to a pious use 
within the parish. Alleged , That being the delinquency of the last Earl, it 
cannot prejudge his heir; because in pmnalibus non datur actio in haeredem ex 
defuncti delicto. Answered, The certification against' misapplication of the 
stipend is not such a penalty as is intransmissible to the. heir, but is rather jus 
accresceiuli to the moderator of the presbytery, and a devolution ; and if the 
last Earl had no right, he could not give his heir the same, and the tinsel was 
declared against the last Earl of Callander in his own time. The Lords decla- 
red against the heir in favour of the presbytery. 

Fol. Die. v. 2. p. 47. Founiainha.il, v. 1. p. 740. 


No 39. • 


1762. March 2. 

The Procurator for the Church of Scotian I, and the Moderator for the 
Presbytery of Ayr against Thomas Earl of Dundonald. 

• The patronages of the parishes of Monkland and Prestick, within the bounds 
of the presbytery of Air, belonged of old to the abbacy of Paisley, and were 
purchased by the family of Dundonald from the Lord of erection of that 
abbacy. 

Th ese two parishes were afterwards united. 

In 1662, the then Lord Cochran conveyed the patronage of Monklartd to 
Blair of Adaintoun, in whose family it still regains. 

In 1 726, Thomas then Earl of Dundonald made a strict entail of his estate, 
including the patronage of Prestick ; but this, notwithstanding, William the 
immediate predecessor of the present Earl, conveyed the patronage, for favour 
and affection, to Charles Dalrymple of Orangcfield. 

Mr William Walker, the last incumbent in these united parishes, having 
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been presented by Blair of Adaintoun, the right of presentation for the next 
vice belonged to the patren of Prestick. 

In March 1760, a call was given by the consistory of the Scotch church at 
Rotterdam to the said Mr William Walker ; and, upon the 26th of the month 
this call was presented to the presbytery of Air. 

Mr Walker declared his resolution to embrace the call, but that it would be 
inconvenient for him to leave this country before the middle of June ; upon 
w hich the presbytery agreed to delay finishing the affair, by a formal sentence, 
till the last Wednesday of May. 

The presbytery accordingly met upon Wednesday the 28th of May 1760. 
and pronounced an act, loosing Mr Walker’s pastoral relation with the parish 
of Monkland, and translating him to the Scotch congregation at Rotterdam, 

* leaving it to the consistory of Rotterdam to admit him to be minister there, 

* on or before the 1st of August then next.’ They did not however declare 
the vacancy otherwise than by appointing two of their number to preach until 
a new pastor should be appointed. 

Upon the 13th of July 1760, Mr Walker was admitted minister at Rotter- 
dam ; and, upon the 4th of November thereafter, the Earl of Dundonald grant- 
ed a presentation in favour of Mr Alexander Cunningham probationer j which, 
with the presentee’s letter of acceptance, was left, under form of instrument, 
at the house of the moderator of the presbytery, upon the 25th of the same 
month. 

Mr Dalrymple of Orangefield, who pretended right to the patronage of Pres- 
tick, in virtue of the disposition from the late Earl of Dundonald, granted ano- 
ther presentation to Mr George Laurie probationer ; and this presentation, with 
Mr Laurie’s acceptance, was lodged with the moderator upon the 19th of the 
said month of.November. 

Upon the 27th of January 1761, the presbytery appointed both presentees to 
preach in the parish. 

In the mean time, the Earl of Dundonald insisted in a process for setting 
aside the disposition by his predecessor to Mr Dalrymple, as a gratuitous deed, 
contrary to the prohibitions of the entail under which the granter held the esate ; 
and, upon the 31st of January 1761, he obtained a decreet of reduction, by 
which his right to the patronage of Prestick, and his title to present pro bac vice , 
Were incontestably established. 

At the next meeting of the presbytery, held upon the .18th of March 17 6r, 
the Earl’s procurator produced an extract of this decreet of reduction, and re- 
quired them to sustain the presentation to Mr Cunningham, and to take the 
necessary steps for his settlement. Mr Cunningham was then called upon to 
give his reason why he had not preached in the parish as appointed, when be 
declared, that the Earl of Eglinton having authorised Mr Montgomery or Lain- 
sliaw, his commissioner, to give him a presentation to the parish of Symington, 
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he had resolved to accept of the same, and to renounce any claim or benefit 
from the presentation to Monkton. 

Immediately after this verbal renunciation, Lainshaw’s presentation of Mr 
Cunningham to Symington, and the presentee’s acceptance thereof, were laid 
before the presbytery, who, after considering the same, together with a petition 
from many of the heritors, elders, and heads of - families of that parish, desiring 
them to proceed to the settlement, ‘ accepted Mr Cunningham’s reasons for 
‘ not supplying Monkton according to the presbytery’s appointment, as like- 
* wise his renunciation, and appointed him to preach at Symington.’ 

The Earl of Dundonald’s procurator being then asked, If he still persisted in 
his requisition with regard to Mr Cunningham’s settlement in Monkton? The 
presbytery, upon his answering in the affirmative, came to the following resolu- 
tion : ‘ In regard they have accepted of Mr Cunningham’s judicial renuncia- 
tion of any claim or benefit accruing to him from the Earl of Dundonalu’s pre- 
sentation; also, in regard Mr Cunningham’s letter of acceptance of Lord Eglin- 
ton’s presentation to the parish of Symington lies before them, they agree not 
to take any steps in his settlement at Monkton : And, with regard to Orange- 
field’s presentation, the presbytery are of opinion, that it is now off the. field.’ 

The Earl of Dundonald’s procurator immediately protested,.* That the pres- 
bytery’s accepting of Mr Cunningham’s renunciation should not prejudice-the 
Earl’s right of patronage to present another qualified person 'in due time from 
that date, according to law ; and that the presbytery should take no steps with 
respect to settling any other in the said united parishes.’ And, upon the 23d 
of the same month of March 1761, the Earl granted a new presentation to Mr 
John Cunningham minister at Dalmellington, which, together with his letter of 
acceptance, was lodged in the hands of the moderator Upon the ■ a 7th . 

At the next meeting, held upon the 22d April 1761, the presbytery agreed to 
reject the Earl of Dundonald’s presentation in favour of Mr John Cunningham ; 
because, from their minutes, it appeared to them, that the six months allowed 
by law to patrons for presenting to vacant parishes were elapsed before the gi v- 
ing in of the said presentation ; and, for the 9 ame reason, found, that the right 
of settlement was fallen into their own hands, tanquam jure devoluto. 

The Earl of Dundoriald having appealed to the General Assembly, they re- 
solved to delay the consideration of the case till the point of law should be de- 
termined in the civil court, and, With that view, directed the procurator of the 
church to concur with the moderator of the presbytery in raising a process of 
declarator for having it found, that the right of presentation, pro hac vice, had 
fallen to the presbytery , jure devoluto. 

A process of declarator being accordingly brought, it was pleaded for the pur- 
suers, That from the 28th of M;y, when the presbytery loosed Mr Walker’s 
pastoral relation to the parish of Monkton, and translated him to the Scotch 
congregation at Rotterdam, to the 27th of March 1761, when the Earl of D in- 
donald’s' second presentation in favour of Mr John Cunningham was lodged 
Vol, XXIV. 55 L ' * 
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No 40. w ‘ 1 ^ m oderator, more than six months had run ; and that, even supposing 

the presentation and letter of acceptance of Mr Alexander Cunningham, left at 
the moderator’s house upon the 35th November 1760, to be an interruption, 

■ and that the same continued till the 18th of March 1761, ■when, the presentee 

accepted of a presentation to Symington, and renounced that of Monkton ; yet, 
as there remained only three days of the six months unexpired upon the said 
25th of November, so, from the 18th of March 1761, when the first presenta- 
tion was renounced, to the 27th of [that 'month, when the second was lodged 
with the moderator, nine days had run ; from which it was clear, that the last 
presentation came, at any rate, six days after the expiry of the six months al- 
lowed by law. 

. , Answered for the Earl of Dundonald ; imo, A patron’s granting a presenta- 
tion to a qualified person, which is accepted by the presentee, and is regularly 
laid before the presbytery within six months of the vacancy, but is afterwards 
rendered ineffectual by the presentee’s renunciation, imports a legal interruption 
of the currency of the six months, so as to make that time commence de nova 
from the presbytery’s acceptance of the renunciation. The right of patronage 
is a civil right, or right of property, and, if a patron were not, from regard to 
public uylity, laid under certain limitations, he could not be precluded from the 
exercise of his right of presentation by any lapse 6f time, less than would be 
sufficient to cut down the right of patronage itself. Now, although the right 
of presentation be confined to six months from the vacancy, yet, as that limita- 
tion is evidently a penal restraint, it ought to be explained in the manner most- 
favourable to the patron. When he presents a qualified person, who dies or re- 
nounces before the necessary forms are dispatched and the settlement compleat- 
ed, he does all that is incumbent upon him to supply the vacancy ; the bene- 
fice, quoad his right, is thereby as effectually filled while the settlement depends 
before the church-courts, as if the presentee were actually settled : He cannot 
revoke his presentation or grant a new one till it is out of the field; be has no. 
controul upon the presentee, nor upon the presbytery ; his right, therefore, can- 
not in equity be hurt by the act or deed of either. Hence, it is equally con- 
sistent with reason and justice^ that six months should be allowed to him from 
the death or renunciation, of the presentee, as from the death or removal of an 
incumbent fully vested in the benefice. 

This construction, so agreeable to reason, is confirmed by the opinion of the 
greatest lawyers. Lord Stair says expressly, lib. 2. tit. 8. § 35. That, if the 
presentee be rejected, * the patron must present another, which must be done 
within six months after the vacancy may come to his knowledge, (but the six 
months may not, run from the vacancy, but from the refusal or appeal discus- 
sed, which, cannot be determined in six months,) otherwise the kirk may admit* 
a qualified person for that time.* And surely, the same reason holds for giving- 
the patron as much time from the acceptance of the presentee’s renunciation; 
without his consent, as from the rejection of a qualified person. 
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The declared opinion of the legislature likewise supports this doctrine. By 
the statute of the 5th of George I. cap. 29. § S. it is provided, ‘ That, if any 
.patron, shall present any person to a vacant church, who shall not be qualified, 
&c, or who is then, or shall be, pastor or minister of any other church or parish, 
or any person who shall not accept or declare his willingness to accept of the 
presentation, such presentation shall not be accounted any interruption of the 
course of time allowed to the patron for presenting, but the jus devolutum shall 
take place, as if no such presentation had been offered.* When the statute thus 
declares, that the presenting an unqualified person, or one who does not accept, 
shall not be accounted an interruption, it admits, e contrario, that the present- 
ing a qualified person, who does not accept, shall be an interruption of the six 
months, as clearly as if it had so expressly declared. The only question then 
is, What is the legal effect of an interruption of the time prescribed for exclud- 
ing a civil right ? Now, it is established by the opinions of all lawyers, and by a 
tract of uniform decisions, that an interruption of any kind of prescription 
makes the course of time to begin to run de novo, from the period of such inter- 
ruption. An interruption made by a process has unquestionably that effect : 
On the other hand, any particular circumstance that is only suspensive of the 
Currency of prescription, is not, in the language of the law-books or acts of Par- 
liament, said to interrupt it. Thus, in the act 1617, minority is not stated as 
an interruption oftfie prescription thereby established ; but it is declared, ‘ that, 
in the course of that prescription, the years of minority shall not be counted.’ 
Again, in the statute of 19th of Geo. II. cap. 7. it is said, ‘ that the time and 
space betwixt the 16th of September 1745, and the 1st of June 1746, shall not 
be reckoned in any short prescription, but shall be deducted from the same.’ 
Hence, it is evident, that the legal meaning of an interruption is very different 
from that of a suspension of the cause. It therefore clearly follows, from the 
words of the above statute of Geo. I. that the presentation and acceptance of a 
qualified person form an interruption-of the six months, so as to make them to 
begin to run de novo. „ 

2 do, Supposing the first presentation not to interrupt, but only to suspend' 
the currency of the six months during its dependence, the vacancy was not 
completed till the translation took effect by the former incumbent’s admission 
to his new charge. The six months could therefore only begin to run from the 
13th of July, instead of the 23 th of May 1760 ; in which view, after deducting 
the space of time that intervened betwixt the 25th of November 1 760, when 
the first presentation was left at the moderator’s house, and the i8th of March 
1761, when the presentee’s renunciation was accepted by the presbytery, it will 
be found, that the second presentation was lodged hear six weeks sooner than 
was necessary. 

Upon this point the patron is intitled to maintain. That the ipresbytery’s act 
of translation of the 2&th of May 1760 was altogether irregular, as proceeding 
without a previous citation to the parish of Monkton to answer the reasons df 
' ^ L 2 
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No 40. transportation ; and therefore could not hurt his right. But, laying that cir- 
cumstance out of the question, the translation and vacancy could by no means 
be thereby completed. An act of transportation enables the incumbent to be 
admitted to another charge ; but it is his actual admission only that completes 
the transportation, and makes the commencement of the vacancy. , 

3//0, At any rate, the patron’s right could not be hurt by any act either of 
the presentee or presbytery, of which he was ignorant. As much time must 
therefore be allowed to him over the six months as was necessary for his getting 
information of a vacancy happening through such act, and granting a second 
presentation. It is an established rule, That non valens agere, is a good excep- 
tion to the currency of any prescription or lapse of time whereby a right is cut 
off ; and it would certainly be unjust to forfeit a patron of his right for not ex- 
ercising it, while the opportunity of doing it is unknown. Now, as the act of 
the presbytery translating Mr Walker, which passed upon the 28th of May 
i76o r could not be known at Edinburgh by the common course of post till the 
3istof that month, the six months could not from thence elapse till the 1st of 
December ; so that, upon the 25th of November, when the first presentation 
was lodged, there were still six days to run ; and, as the patron was only in- 
formed of the presbytery’s proceedings of the i8th of March 1761, when they 
accepted of the first presentee’s renunciation, by a letter from the moderator 
dated the 19th, which was received by post upon the 23d, the remaining six 
days could only then begin to run, and, of consequence, the patron’s right was 
exercised two days before the lapse of the six months, when computed in the 
strictest manner that law or reason can admit ; seeing that the second presenta- 
tion, and the presentee’s letter of acceptance, were lodged with the moderator 
upon the 27th of the same month. 

‘ The Lords found, That the right of presentation pro bac vice, had not fal- 
len jure devoluto to the presbytery j and therefore assoilzied from the declara- 
tor.’ 

Aft. David Dalrymple. Alt. David Rae. 

A. IV. Fol. Die. v. 4. p. 49. Fac. Col. No 88. p. 193. 


1770. August 10. 

The Presbytery of Paisley against David Erskine, Esq. ; Patron of the Parish 

of Erskine. 


No 41. • 

A minister of 
* parish hav-J 
ing died on 
ad January, 
and the pa- 
tron being a- 
broad, a pre- 


The minister of Erskine having died on the 2d January, the parish was de- 
clared vacant by the Presbytery of Paisley on the 15th of that month 1759. 
Lord Blantyre, the patron, being then in Italy, as soon as he was informed of 
the vacancy, granted a conveyance of his right to David Erskine, in order to 
his granting a presentation to Mr Walter Young. This disposition was dated 


Digitized by 


Google 



/ 


Sect. 3. PATRONAGE. 9967 

the 8th June; and in consequence thereof; a presentation in favour of Mr 
Young was granted by Mr Erskine, dated the 30th June — offered to the mode- 
rator of the presbytery on the 2d of July — refused on account of that day being 
a Sunday, but received by him the day following. The. acceptance by the pre- 
sentee was dated on the 1st, and the presentation was then received by the Mo- 
derator of the Presbytery on the 5th July. 

Some of the heritors having objected to the presentation, as not having been 
granted within the time limited by law, and that the right jure devoluto had ac- 
crued to the Presbytety ; after some procedure in the church courts, a declara- 
tory action was brought at the instance of the Presbytery, for having the pre- 
sentation set aside, and for having it found and declared, that the right had jure 
devoluto fallen to them. 

In" support of this action, it was pleaded by the Presbytery, 

imo, It was absolutely necessary that the exercise of the right of patronage 
fhould be limited to a precise definite time; as otherwise churches might, and 
very often would, be kept vacant for ever, or for a long period. This the law 
disapproved of ; and therefore confined the exercise of the right to a period of 
six months from the time the vacancy happened. According to this rule, the 
patron’s knowledge of the vacancy neither was nor could be the term from 
"which that period was reckoned ; as thereby the matter would be thrown en- 
tirely loose, and the settlement of churches made to depend on a variety of ac- 
cidental circumstances. 

By the canon law and the statute 1567. c. 7. the time that the patron came 
to the knowledge of the vacancy was that which was regarded ; but as the in- 
conveniency of that rule was soon felt, by the subsequent statutes, no acciden- 
tal prolongation of the six months was admitted of. The act 1690. c. 23. which 
gave the Presbytery a jus devolutum , made no salvo as to the period’s running 
from the knowledge of the event ; and the act iothof Anne, c. ir. not only 
made no such exception, but fixed down a terminus a quo ; and therefore in ex- 
press words declared, that if the patron of a church neglected to present a qua- 
lified minister to such church as shall happen to be vacant, “ for the space of 
six months after such vacancy shall happen, the right of presentation shall ac- 
crue and belong for that time to the presbytery of the bounds where such is ; 
who are to present a qualified person to that vacancy tanquam jure devoluto." 

The act of the 5th Geo. I. c. 28. went entirely upon the same plan, and made 
other regulations for enforcing it. It made the acceptance to be part of the pre- 
sentation ; and enacted, that both should be lodged within the said . time, that 
is, within six months, the period fixed by the former statute. It made no ex-* 
ception de verisimili notitia , or as to the time in which the vacancy might come 
to the patron’s knowledge ; but expressly declared, that unless the presentation 
and acceptance were lodged within the said time, they could make no interrup- 
tion. Such was undoubtedly the intention of the law ; and though Lord Bank- 
ton and Mr Erskine qualified these enactments, and gave them an interpretation 1 
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agreeable to the statute 1567, their opinion could not be set up in opposition to 
the express words of the legislature. 

'idOy As the law was unquestionable* it was only necessary to shew that the 
circumstances were such as were struck at by the enactment. The incumbent 
died on the 2d January 1 769, and it was not till the 3d of July thereafter, that 
the presentation was lodged with the Moderator under form of instrument ; so 
that the six months were not at any rate expired. The answer* that it had been 
-offered to the Moderator on the 2d of the month would not avail ; that day was 
a Sunday, and the law did not allow any actus legitimus to be gone about on 
that day, even though a hardship might arise from the prohibition. Many in- 
stances of this rule could be given, such as a summons of interruption of pre- 
scription, or the protests of bills. The offer, besides, in the present instance upon 
the Sunday was even too late ; for as the vaeancy commenced on the 2d of 
January, the .six months, reckoning de momcnto in momentum , were completed on 
the 1st of July, so that if both' the 2d of January and 2d of July were to be 
taken into computation, the result would be six months and a day. 

3 tio. The acceptance of the presentation was clearly without the period. By 
•the act 5th, Geo I.' c. 28. the lodging the letter of acceptance within the six 
months, was a co-requiste with the presentation ; that too most justly ; for if a 
period had not been fixed for the one as well as the other, the settlement of 
churches might still in an arbitrary manner have been delayed. Now the ac- 
ceptance was not lodged till the 5th of July; and though it was said to have 
been signed on the 1st of that month, yet, by the word accept , the statute never 
could mean the bare subscription of the presentee; nor could the public noti- 
fied acceptance be held as taking place till the letter was delivered. 

Pleaded for the patron, the defender; 

imo. As it was the intention of the law, by the restriction upon the right of 
patronage, merely to guard against the fault or neglect of patrons, it never 
could be meant to limit that right, when he was guilty of neither. A patron 
was not in fault till such time as he was made acquainted with the vacancy • 
and hence the prescription against him could not begin to run but from that 
period. Such avowedly was the ancient law of this country. The canon law 
observed that rule ; and by the statute 1567, c. 7. the right of devolution was 
expressly declared to have accrued only after six months from the time that the 
vacancy came to the patron’s knowledge. The same rule did not appear to be- 
. altered by the subsequent statutes, neither during episcopacy, W'hen the right 
of devolution fell to the Bishop, nor after it was abolished, when it fell to the 
presbytery ; nor did it ever take piaoe but when the patron neglected to pre- 
sent within six months after the death might have come to his knowledge ; or 
in case-of deprivation, within si-x months after the sentence. * 

By the statute loth of Anne, c. 11, patronage was revived, and every thing 
restored to the same state as. they were in before the act 1690. Though in that 
statute, therefore, the word*, after the vacancy may have come to the patron’s 
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knowledge, were not repeated, yet as the intention of the enactment was to No 41^ 
restore the right of presentation entire, the mere omission could not be constru- 
ed into a repeal of the former law. This doctrine was laid down by Lord 
Bankton, v. z; p. 23. § 59.; by Mr Erskine, b. 2. t. 1. $ 9. ; and in the case 
2d March 1762, Parish of Monkton, No 40. p. 9961, the claim of the pres- 
bytery to present jure devoluto was, in circumstances extremely similar to the- 
present, rejected. 

zdo. As the presentation in Mr Young’s favour was tendered to the modera- 
tor of the presbytery on the 2d July, and as the 2d of January, the day the last' 
minister died, could not be reckoned in the computation, the six months, even 
according to the strictest interpretation, were not expired. The presentation, 

<?n account of its being rendered upon a Sunday, was indeed refused, which- . 
was wrong ; for as the execution of hornings, intimation of sales, and other ju- 
dicial matters, were allowed on that day by law,, there was less reason why a 
notification of this kind should have been rejected. In many instances, the 
execution of diligence, and other matters relating to civil rights, had been sus- 
tained, though done upoS a Sunday. 24th February 1627, Earl of Cassillis 
centra Macmartin, voce Sunday ; 26th June 1628,- Lord Newark contra Max- 
well, Ibidem. But whatever doubt might be entertained as to the va- 
lidity of acts of that nature, when done upon a Sunday, there could be none 
with regard to such an act as the present, which was not only an act of ne- 
cessity to save a just right, but one respecting the concerns of the church. 

The rejection 'indeed made no difference ; for, by the offer, the presentation 
was out of the patron’s hands, so far as it depended on him j. which sufficiently^ 
discharged his duty. 

3/10, As to the acceptance by the presentee, the act 5th Geo. I. c<- 28. by- 
which that matter was regulated, mentioned no particular time, within which 
it must be made. But although that act had, in express words, prescribed that- 
the acceptance was to be made by the presentee within six months, to be rec- 
koned from the death of the last incumbent, the terms of the statute would- 
in the present instance, have been strictly complied with. The acceptance 
was dated the 1st of July, within the six- months ; and though it was not re-' 
ceived by the moderator till the 5th, yet as the words of the statute said no- 
thing with regard to the acceptance being lodged, but required only that the ' 
presentee shall accept, or declare his willingness to accept, of the presentation 
within the said time, every requisite of the statute was, by the declaration of 
the 1st July, expressly fulfilled. 

In giving judgment, the Court was chiefly swayed by the facts which occur- 
red, viz. That the presentation was lodged with the moderator, and accepted of* 
hy the presentee, within the six months prescribed, even computing that period - 
from the very day the vacancy happened by the death of the former incumbent ; 
and that by the steps which, in the present instaace, had been followed, the:’ 
enactments of the statutes had been sufficiently fulfilled. . 
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Upon advising informations, the Lords sustained the defence, and assoilzied 
the defender. 

The presbytery gave in a reclaiming petition ; in which, besides the former, 
the following additional points were argued : 

imp, By the statute 10th of Anne, c. 12. § 6. it was enacted, that all pa- 
trons, at or before presenting a minister, shall take the oath appointed to be- 
taken by persons in public trust ; and in case of refusal or neglect, that such 
presentation shall be void, the right to devolve to her Majesty, who might ac- 
cordingly present a qualified person within six months. Lord Blantyre, the pa-> 
tron, previouly to the presentation by Mr Erskine, had granted a presentation 
to Mr Young, which, on the 30th June, had been presented to the moderator 
erf 1 the presbytery, but immediately thereafter withdrawn. The reason was ob- 
vious ; for as Lord Blantyre had not ta,ken the necessary oaths he was appre- 
hensive that he would thereby have lost his right of presentation ; and the con- 
veyance to Mr Erskine was then devised, in order, if possible, to save the 
right, and still to present to the same person. By the presentation, however, 
which Lord Blantyre had actually given and signed, and which had been pre- 
sented to the moderator, his right, as he had neglected at the same time to take 
the oaths required by statute, was, ipso facto pro hac vice, lost, and devolved 
upon the Crown. 

The forfeiture having been incurred, it was not in Lord Blantyre’s power, ei- 
ther by withdrawing the presentation,- to reinstate the right in his own person ; 
or, by conveying the right of patronage to another, by that means, through 
the medium of Mr Erskine, radically to preserve the right, which, by the en- 
actment of the statute, was declared to be forfeited for the neglect. The en- 
abling a non-juring patron to present in this manner was such a device as was 
called by the Civilians, fraus legi facta, 1 . 29. and 30. D. De Jegibus; and it was 
triti juris, that an act of this description, in defraud of the law, was equally 
ineffectual with a direct breach of it. The consequence here was obvious; the 
light had devolved to the Crown, but having been neglected to be exercised 
within the six months limited, the jus devolutum of the presbytery fell again to 
take place in the same manner as if no presentation had been signed at all. 

2 do, By the statute 5th Geo. I. c. 29. it was declared, that all persons pre- 
senting themselves for trial to be licensed to preach, or to be ordained a minis- 
ser, shall, upon being admitted or ordained, take and subscribe the oath of ab- 
juration, and be furnished with a certificate of their having done so ; and by 
another clause of the same statute, it was enacted, that' if any expectant of di- 
vinity shall apply to any presbytery in order to be ordained or licensed, with- 
out a certificate of his having taken the above oaths, he shall be liable to im- 
prisonment, and shall be incapable of enjoying any benefice, by virtue of any 
presentation, as a minister of any parish, for the space one year. This enact- 
ment applied expressly to the present question. The presentee, neither quali- 
fied by taking the oaths required when licensed to preach, nor- when, in conse- 
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quence of his presentation, he applied to the presbytery to be ordained minister 
of the parish of Erskine. The conseqeurice of these facts was equally obvi- 
ous; for as the patron had presented a person not qualified, in terms of this 
Statute, the presentation was of no avail ; and the jus devolutum took place in 
the same way as if no such presentation had been given. 

Answered for Mr Erskine ; 

into. The pursuer’s new ground of challenge proceeded entirely upon the as- 
sumed fact of Lord Blantyre’s being a non-juring patron; but of this there was 
no proof; and it neither could nor would be presumed. But although it were 
founded on fact, still, by the statute in question, the sole benefit of the forfei- 
ture was given to the Crown, not to the presbytery ; and hence it was jus tertii 
to the presbytery to found on the right of the Crown, which had made no 
claim, nor brought any declarator to ascertain the forfeiture. But though the 
plea maintained had been competent in law, there were not termini habiles in 
the present instance to support it. The presentation founded* on was said to 
have been Signed by Lord Blantyre in Italy ; and hence, admitting that to be 
the fact, it never could be the meaning of the law to impose a forfeiture of this 
kind on account of a patron’s not qualifying at a time or place where it was 
impossible for him to do it. The statute could only be h*ld to apply to a pre- 
sentation which had been followed out and made the ground of judicial pro- 
ceedings, in order to a settlement. A patron may alter his mind and recal his 
presentation ; and as, in the present case, it had merely been delivered, and 
immediately withdrawn, without having been given jn to the presbytery ; no- 
thing was done by which the forfeiture could be incurred. 

The second branch of the objection, that Lord Blantyre could not evade the 
statute by granting a conveyance of his right to another, stood also on the 
assumed ground of his being a' non-juring patron. Though the fact had 
been so, it was of no consequence. There was no law or statute which dis- 
abled a person not qualified to government from holding the right of a patron- 
age ; nor did any law exist by which a non-juror was disabled from alienating 
such a right to any one he might think fit. Penal laws were not to be extend- 
ed ; so that though the law had gone -so far in pcenam as to restrain a non-juring 
patron from presenting, it had not gone still farther, and restrained him from 
alienating the patronage itself. > 

udo, It was an established rule, that in questions arising upon penal enact- 
ments, the most favourable construction was. to be received. By the first-clause 
of the statute founded on, it was provided, That every expectant, &c. shall, 

* upon his obtaining a licence to preach, or being admitted or ordained to be a 

* minister, take and subscribe the oath,’ &c. As these words imported the al- 
ternative of being licensed or ordained; hence, if he g t himself qualified betve^ 
the one period and the other, he sufficiently satisfied tl e law; and as M' Y 
was not yet ordained, there was no defect which could not, in terms 

tute, be removed. This was agreeable to the general understands 
"and to the practice of the clergy of this country. The oar'. * - 
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No 41* or never taken by probationers before they were licensed; the common time for 
qualifying was after they had got a presentation, and were in the course of ob- 
taining a settlement ; so that as the taking the oaths before being admit- 
ted and ordained was sufficient to remove the objection of disqualification, and 
save the presentee from penalties, it must, a fortiori, be sufficient to save the pa- 
tron’s right from forfeiture. 

The Lords adhered. 

For the Presbytery, Maclaurin, Crosbie. 

For D. Erskine, Craig, ftae. 

Fac. Col. 'No 42. p. 115. 


Lord Ordinary, Monloddo. 
Clerk, 
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1776. August 2. Presbytery of Strathbogie against Sir William Forbes. 

Sir William Forbes of Craigievar being abroad while the church of Grange, 
of which he was patron, became vacant, his mother Lady Forbes, factrix and 
commissioner for her son, in virtue of a commission empowering her * to pur- 

* sue and defend all actions^ civil or criminal, whenever he or his estate might 

* be concerned, till he should attain the age of' 21/ granted a presentation be- 
fore the expiry of the six months, but after the period of her son’s majority ; 
though, as being abroad, he had never recalled his commission, and she had 
continued to exercise every act of administration relative to his affairs. The 
Lady, however, to obviate any objection to her title, procured from her son a- 
broad a ratification of all she had done, and particularly of the grant of the 
patronage ; but this did not arrive till after the expiry of the six months; and 
the presbytery, in the mean time, had declared the jus devolutum, rejected the 
presentation, and given another in favour of a person of their own chusing, 
.In a declarator brought by the presbytery for supporting their presentation, it 
was urged for the patron, that the jus devolutum cannot fall but through the pa- 
tron’s neglect to exercise his right during the legal term ; but here there had 
been no neglect on his part ; for his mother, whose administration, even if 
questionable, he had ratified, had within the legal term exercised his right. 
The Lords repelled the defences, and decerned in the declarator. See Appen- 
dix. / 

Fol. Die. v. 4. p. 49. 


No 43. 

The six 
wionths with- ' 
ui which P*- 


1795. May 15. 

Lord- Dun das and Mr John Nicolson against The Presbytery of Zet- 
land, and Mr Archibald Gray. 

Mr James Barclay, minister of Unst in Zetland, died on the 24th Decem- 
ber 1793. 
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Lord Dundas is patron of the parish, and Mr Bolt, his factor in Zetland, 
wrote to Mr Innes, his Commissioner in Edinburgh, first on the 28th Decem- 
ber 1793, and again on the 9th January 1794, informing him of the vacancy. 

Mr Bolt’s first letter never arrived ; but his second was received by Mr Innes 
on the 30th of January. He forwarded it the same day to Lord Dundas at 
Newcstle, who got it on the 1st February. 

Lord Dundas, 23d May 1794, signed a presentation in favour of Mr John 
Nicolson, which he immediately transmitted to Mr Innes, who, without low of 
time, wrote to the presentee for his letter of acceptance, licence, &.c.; and, 
upon receiving them, he forwarded the whole, along with the presentation, to 
Mr Bolt, on the 16th June, by a vessel from Leith bound for Lerwick. 

The vessel, it was alleged, met with contrary winds, and did not arrive at 
Lerwick, till the evening of the 26th June. 

' On the forenoon of that day, being the second after six months from Mr Bar- 
clay’s death had expired, the presbytery of Zetland met, in terms of an ad- 
journment from the March preceding; and their moderator having received no 
presentation for the parish of Unst, it was proposed, that, in virtue of their^'a/ 
devolutum, they should immediately proceed to the appointment of a minister. 

Mr Bolt, who attended the meeting, upon this represented, that he bad re- 
ceived a letter from Mr Innes, dated 5th June, mentioning, that the presenta- 
tion in favour of Mr Nicolson had been signed some weeks before ; that he ex- 
pected its arrival every hour; and therefore he requested ‘ the presbytery would 

* delay proceeding in the matter for a limited time/ 

It carried, however, by the moderator’s casting vote, to refuse the delay; 
and a petition in favour of Mr Archibald Gray, from some of the heritors and 
elders. of the parish, having been read, they, de piano, appointed him to the 
charge, and fixed a day for his -settlement. 

One of the ministers present took a protest against these proceedings; and 
’Mr Bolt having received the presentation in the evening, he waited on the mo- 
derator, and required him, under form of instrument, to receive it, and to take 
•the necessary steps for Mr Nicolson’s settlement. 

The presbytery having, nevertheless, settled Mr Gray on the day appointed. 
Lord Dundas brought an action against them and Mr Gray, concluding, that 
it. should be declared, 1 That he had exercised his right as patron within the 

* time required by law ; and that the presentation granted by him in favour of 

* Mr Nicolson was valid and efFectual.’ 

In defence, it was 

j Pleaded; By our ancient laui, a lay-patron was obliged to present within four 
months after the vacancy ; Reg. Maj. b. 1. c. 2. § 3. Afterwards, by 1567, c. 
7. where a vacancy happened by the incumbent’s death, six months were al- 
lowed to the patron from his knowledge of it; and by 1592, c. 117, where the 
vacancy arose from his deprivation, he was allowed six months from the time 
the extracted sentence of deposition was shown to him. But patrona'ge was a- 

55 M 2 
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No 43. bolished by 1690, c. 23; and although the rights of patrons were restored by 
10th Anne, c. 12, yet this was done under certain modifications. The legisla- 
ture saw that irvvas a great hardship on parishes, when their patron was in a 
distant country, that they should want a minister for such a length of time as 
was necessary, to give him six months for filling the vacancy after its notifica- 
tion; it would also occur to them, that it might be often difficult to ascertain when 
that notification was actually received. Accordingly, by § 3. of that statute, 
it is declared, 4 That in case the patron of any church aforesaid shall neglect 

* or refuse to present any qualified prinister to such chucrh, that shaii happen 
‘ to be vacant the said 1st day of May, or shall happen to be vacant at any 

* time thereafter, for the space of six months, after the said 1st day of May, 

4 or after such vacancy shall happen, that the right of presentation shall accrue 

* and belong for that time to the presbytery of the bounds where such church 
4 is, who are to present a qualified person for that vacancy, tanquam jure devo - 
. Into.' From which it is evident, the right of patrons is limited to six months 
from the death of the incumbent ; and such is the opinion of Forbes (Inst. Part- 
I. p. 52.) who lived at the time the act was passed. 

Answered ; It is admitted, that by the statutes 1567, c. 7. and 1592, c. 117, 
patrons were allowed six months for presenting from the time they got notice of 
the vacancy. Now the declared object of the 10th Anne, was to put the right 
of patronage precisely on the same footing on, which it stood before the act 
1690 ; Bankton, b. 2. t. 8. § 59. ; Erskine’s Principles, b. 1. t. 5. § 9. ; 
Institute, b. 1. t. 5. $ 17. ; 2d March 1762, Pror. for the Church against 
Earl of Dundonald, No 40. p. 9961. ; 10th August 1770, Erskine against 
Presbytery of Paisley, No 41. p. 9966. It is entitled, 4 an Act to Restore 
4 patrons to their ancient rights and even the clause founded on by the de- 
fenders, although somewhat inaccurately expressed, will not bear the construc- 
tion they put on it. It only deprives the patron of his right, if he 4 neglect or " 
4 refuse,’ to present within the six months ; an expression which evidently im- 
plies, that be must be made acquainted with the vacancy before they- begin to 
run. 

Besides, were the construction put on the clause by the defenders adopted, 
patrons might in some cases be deprived of their right before they could hear 
of the vacancy.; and in many, they would have much too little time for mak- 
ing proper inquiries respecting the qualification of Candidate ; hardships to 
which it is not to be presumed that the legislature meant to subject them. 

Sopposing, however, the construction contended for by the defenders were 
well founded, Lord Dundas has complied with it. As he subscribed the pre- 
sentation within the six months, he. cannot be said to have either neglected or 
refused to exercise his right for that period. It is true the statue 1567 requir- 
ed, that the patron should, within the six months, transmit the presentation 
4 to the superintendent of the partis quhair the benefice lyes,’ But this requi- 
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site is wholly omitted in the ioth . Anne ; and if it is true, as the defenders 
argue, that an alteration has been made on the ancient rights of patrpns by 
that statute, Lord Dundas is entitled to say, that under it he has, by signing 
the presentation within the six months, done all that is required for preserving 
his right. 

The Lord Ordinary reported the cause. - 

When it came to be advised, tvvo of the Judges thought, that the words of 
the ioth Anne clearly imported, that patrons Were to present within six months 
from the vacancy. They also thought, that it was requisite that the patron 
should lodge the presentation within that period, and that therefore the action 
fell to be dismissed. One of the two even doubted, whether the presbytery 
could wave or renounce their jus devohitum. 

The rest of the Judges (one excepted) also concurred in thinking, that the 
ioth Anne had altered the former law, and that the six months now commenc- 
ed from the death of the last incumbent. But although this alteration (it was 
observed) is in the main beneficial, as it prevents all disputes about the period 
when the notification is received, the statute is not to be judaically interpreted. 
Lord Dundas executed the presentation a full month before the time limited; 
and it was owing to unforeseen accidents, in no way imputable to him, that it 
did not reach Zetland before it expired. 

The Lords “ repelled the defences, and found and declared in terms of the 
libel.” 


No 43. 



Lord Ordinary, 1 Eitgrovi. - Act. Dean of Faculty Ersline, Ch. Hay. 

Alt. George Ferguson. Clerk, Menxies. 

R-F>. Fol. Dic. v. 4. p. 50. Fac. Col. No ijo.p. 401-. 

See Appendix. 
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1 777 * . 

Miss BaobiE of liethem against The Earl of Moray, et 6 Contra. 

Mutual actions/ of declarator were brought by the Earl of Moray and 
Miss Brodie ofLethem, qgainst each other, concerning the patronage of the^ght to pre- 
parish of Kinloss, vacant by the death of the last incumbent. This parish sent * 
had been erectedin j66i,out of, parts of the two adjoining parishes of Al- p< aa * 

ves and.' R&ffocd;, whereof the patronage of the former belonged to the 
Earl of Moray, and that of the other, to the family of Lethem and Lord 
Spynielternately, The; Court at first, (26th February 1777,) sisted all pro- 
cedure until the heirs or representatives of Lord Sypnie were called in this 
suit *, and appearance was made, in consequence of this interlocutor, for the 
Duke of Gordon, who gigted himself as in the right of Lord Spynie. 

It was- contended by Miss Brodie, that from the very nature of the erec- 
tion of this parish, the patron of Rafibrd was entitled to at least an equa 
voice with the patron pf Alves ; for as that erection had been made equally 
from these two different parishes, the patrons of both should retain their 
former rights, and should therefore present alternately to 'the new one. 

That this is both agreeable to the act 1621, cap. 5., and 1617, cap. 3. § 3. 

That, therefore, it is not only agreeable to law, but to the general practice 
of the country, that in sach an erection the patronage should alternately 
belong to each of the two respective patrons of those parishes, from which 
the new one had been disjoined; and in this, view, Miss Brodie’s claim must 
be preferred, as it could not be denied, that the Earl of Moray had granted 
the last presentation to that parish in 1752. 
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To this it was answered. That, even supposing Miss firodie had the sole 
right to the patronage of Rafford, instead of possessing it only alternately 
with the person in the right of Lord Spynie, yet she could not be found 
to have right to any part of the patronage of Kinloss, because about two- 
thirds of the stipend of Kinloss is paid out of the lands in the parish 
of Alves, and the church itself appears to have been situate in that parish : 
As, therefore, the Earl of Moray, upon the erection of Kinloss, had double 
the interest in that parish which both the joint patrons of Rafford could 
pretend to, it was a just and legal consequence thereof, that, instead of the 
patronage of Kinloss being split into fractions, it should wholly accresce 
to the Earl as patron of Alvefc; • But in short, if There could have been any 
room to dispute the Earl’s sole right of patronage, as matters originally 
stood, yet his right is now firmly established by the positive prescription, 
and any right which the family of Lethem could have had, is cut off by the 
negative prescription. For the first minister in this parish was settled by a 
popular caH in 1657, while patronage was abolished* ^ The seqopd incum- 
bent .was clearly presented by the Earl of Moray in 1665 ; when the Bi- 
. shop’s letter ; to the" presbytery shows, that he had received a presentation 
/rom the Earl of Moray, naming Mr Alexander Dtfnbar to be minister of 
Kinloss. The next settlement that appears on recor-d, is that of Mr George 
.Jones, 7 th "June 1670, in virtue of a letter 'from the Bishop to the mddera- 
. tor* for transplanting Mr Tnnesfrom Breninay- to Kinloss; And' it: may 
be presumed, that this was also in consequence of a presentation from the 
Earl of Moray. The next vacancies in this parish were supplied while 
patronages stood again abolished by the act 1690 ; and the last incumbent 
was presented by the Earl in 1750, although the Laird of Lethem now for 
the first^time protested, that his right should not be hurt by this presenta- 
tion, T bu,t that be should be entitled to the next vice. Upon this possession, 
.it was contended by the E 4 rl, that he had established his right, or supplied 
the defect in. his right, if there had originally been any, in the same way 
as a title to a certain tenement per expression will, through possession for 
a requisite time, be made to comprehend what was originally part of 
another ienefnent, by rendering it part and pertinent of the tenement to which 
it is acquired. Now, as the Earl had a good title to the patronages of tbe 
t churches and cbaplainries of tbe lands and earldom of Moray, and has like- 
wise specially a right to the patronage of the church of Alves, he apprehends, 
that either of these titles is sufficient to vest in him, through prescription, 
a good right to the patronage of Kinloss. And this doctrine of. prescrip- 
tion, in the right of patronage, is confirmed by the case of Earl Home 
against Officers of State, decided finally in the House of Peers, the 7th of 
March 1759, No. 76. p. 10777. 
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•EcMhiaJprt argument of prescription, it was answered byMisp 3 rc 4 i«> That Nq. -Jv 
theoply sot of prosentatfou esernhed by-tbq Earl’s predecessors since 
the erection, appears tQr:bew bcqn that.pf Mr Alexander Dunbar ip 1663, 
which cannot a^Ct t*i%^aestifip, bewaWe She presentation being alternate, 
ths JEajrl ef Mewyv as joint; patron,. ** 4 wised no m«?e than his ,pwu tight 
when W granted this prt»e*Ki*ion ; . and «t> seems theft ha wa% allpwed the 
first vice, because he was the dignior persona. As to the only other settle- 
ment. made daring the last qen«ury, 7 tb Jwe! *670, there is jmt as much 
mmm *# presume theft it had been granted by the family’ of Letbqn, 9? by 
the Earlqf Moray, the Bishop’s ktter jAeotinnifli* neither them*?. person nor 
the other, And t^e lest in 175a, was maul* by the lata Earl, by 

tolerance of Lethem, wha vtas, willing tojobsiefche settle west, -aadthera- 
fore did not object tn-Mr Monro the presentee, but at the same time ho en- 
tered a protestation kfc ftbe Presbytery records, in order to $aye bis light, 
which bring of the sante nature, with an infefttsent of interruption recorded 
in the paopui register, ym sufficient to baft proscription, and must prevent 
that instance busing of availta either party, As» therefore, the sole person 
presented by the Family of Moray remained in the cure for only four years, 
there can he no time for prescription ) but there ; also can be no room for 
prescription, as ike title founded on by die Earl of Moray could only 
give him ad alternate right to the patronage, pad can never be a title to 
acquire tfar sole right by any length of time. So that there was neither 
possession nor a title for prescription. 

The Court found. That Miss Brodie was entitled to this vice , and allow- 
ed partial decree ba be extracted. 

1 : , ' • 

Lord Reporter* Kennett . For Miss Brodie* Iky QampUlL . For E?rl of Moray* David Rat, 

B.C: / . . ... 

, * ' . . . . ; ) 

1776. August a. 

The Presbytery of Strathbbgie against Sir William Forbes oFCraigie- 

’ var. Baronet: ;ii l ‘ ; 

Sir William Forbes was undisputed patron of the parish of Grange. «^ f °^ r r ^ | 
Upon gding abroad during the latter part of his minority, he executed a turn. 
deed, constituting Lady Forbes, his mother, his commissioner, trustee, and ^ No * 4 ** 
Jvctrix, ^ dectering, That this present commission is to endure and con- p ’ " 7 *’ 

' - : c ■■■’ 
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No. Si ** tinue until I, with consent foresaid, (of his curators,) recall the fame by 
“ a writing under my band, or Ay attaining the age of twenty-one years c&m*» 

“ plete, whichever of these events first Shall happen.” ■ ' 

Sir William became of age in May 1774. The parish of Grange be- 
came vacant upon 16th October following; On loth March 1775, Lady 
Forbes, as commissioner for her son, granted a presentation to Mr John 
Bonny man. 

This presentation, with 0 letter of acceptance from the presentee, having 
been in the usual manner produced before the Presbytery, they required evi- 
dence of Lady Forbes’s authority, and assigned a term for producing her 
commission. It wa$ not produced on the day of meeting, 17th May 1775. The 
Presbytery rejected the presentation, :snd found/ that the right of presenting 
had fallen into their oWr> hands jure dtooluto. In consequence of an appeal to 
the General Afiembly, the Presbytery were appointed, still to receive evi- 
dence of Lady Forbes’s powers. Her commission before mentioned was then 
produced, along with another deed by Sir William, dated at Dresden, 28th 
June 1775, ratifying the presentation granted by his mother. The Presby- 
tery persisted in finding/ thattherightof presentation had fallen intotheir 
own hands, and they raised a summons of declarator, to have it found, that 
the presentation by Lady Forbes'.douid ha^e: no effect j that the ratification 
could not validate it, being granted: lpng Without the six months ; and that 
therefore the right Of presenting had fallen to the pursuer's, tanquam jure 
devoluto. -i t ’ •’ 

Argument for the pursuers. - ■ :: ' : . T - . 

The statute 10th of Queen Anne, c. i indistinctly limits the right of the 
patron to six months. Now the patron did not present within that time. 
The commission to Lady Forbes had expired in consequence Of the majority 
of Sir William. It is doubtful whether a patron can delegate to another his 
right of presenting. But certainly, however that may be, a commission, if at 
all legal, must contain spe oial auth ority-to-grant the presentatioa to a particu- 
lar person, whereas Lady Forbes’s commission is entirely general, and con- 
tains no particular power to that effect. A right of patronage implies in it 
_ a trust pC cqn^d^tahle, importance, in the : exeycise of which, tjiere 7s a de- 
lectus persona , of moment to the church, .aqd to the public. The right of 
choice is entrusted to the patron personally, and cannot be delegated. A 
patronage is ifldeedan alienable ; subject, but then ^the disponee cpmes pre- 
\ cisely in his; authpc’s place y.bqt a factory or commission* ;vyhicb does, not 
• A* v denude the grontpjfcis a very;diflfer?p* thing. At; will be .found, 

• - that, in practice, a right of prespnjtmgbd* peyer iexecuted; in virtue of a 
general commission. Even the geqeral commission, however, in the pre- 
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sent instance, had expired by the majority of the' granter, as has already I?®, 
appeared front. its terms. 

Lady Forbes may have continued to. manage her son's affairs while he 
remained! abroad after his majority ; but in doing so,. she was a ncgotiorum 
gcstor , notafector, Her general administration may have been a proper 
subject of ratification. . But such, a; manager is vested with no active title, 
nor can the rights of third parties- be affected by management of that kind 
without' thefr consent. If la. negotiorum gcstor were to bring an action for 
a debt due to his absent: friend, no court of law .would force the debtor to 
pay. . If ^ negotiorum gcstor were to use an order of redemption of a wad- 
set by premonition and consignation, a declarator of redemption could not 
be founded on that order contrary to the wadsetter’s consent. The wad- 
setter would be entitled, to object, that the order had been used by a per- 
son who had no authority for using it. i Those, therefore, who voluntarily 
transacted with Lady Forbes, after her son’s majority, might perhaps be 
safe, apd Sir William . might have been barred from challenging her trans- 
actions. Butras none can present except the patron himself, or one specially 
authorised. Lady Forbes, taking upon her to present without any authority, 
could not thereby deprive the Presbytery of a right which the law had 
established in their favour. - , 

If the vacancy, had happened during Sir William’s minority, and while 
he wa9 abroad, his curator could not have granted the presentation; for 
curators cannot act of themselves: They can only consent to acts of the 
minor. Neither would the Court have interfered to authorise a factor loco 
tvtoris to grant a presentation. The law has established a right in favour 
of presbyteries,; ,of presenting to vacant churches, if the patron, does not 
exercise the right within six months ; and the Court will not authorise one 
to act in place of the absent person, to the effect of depriving the Presby- 
tery of the right which the law has vested in them. The jus devolutum of 
, the Presbytery is not a forfeiture of the patron’s right. The right of the 1 
patron is not absolute but qualified, of which the jus d&volutum is the na- 
tural result. 

The deed of ratification must go for nothing. The six months were 
elapsed before it w.as signed. The presentation, as has been shewn, was 
granted a non habente. The after deed of ratification could not make it 
better, because the time, within which Sir William, could exercise bis. right, 
was previously elapsed. When the act dc quo quaritur may be performed 
at any time; the rule, Ratibabitio mandnto crqttiparatur, will take placel • But 
if the act- is to be performed within a limited time, the ratification must be 
executed. within that time ; if not, the; deed of ratification flows a non ba- 

bentc, as much as the deed ratified. . , ' . . 

. : i. . , G ) i i- ■-*. ! - * \t v 
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•# ’ ThestMtite 1567 enacts, That *< the patron prese at A qualified person 
“ within six months after it may come to bis knowledge , of the deeettc of 
H him who bruicked the beoeficts of before.” Lorrd Bsnktoti, frbm fbfese 
expressions, fi says, that the six rriontfrs out only comment* from the 
patron's probible khowledgebf'tfhe vacancy ‘jribut the statute rot h of Queen 
Anne nmst regulate the matter, which expressly enacts, that (si* months 
shall ran n after such vaeuiidy *hall happew.” 

By the canon law; 'foot 'months were allowed to the ferity, and six to 
ecclesiastics. The feame was khfe law ofScofhmd prior to the statute 1567, 
as appears from Sir George Mackenzie’s observations on thatstatute. At 
that time it was of little moment whether the 'six months wero to com- 
mence from the actual vacancy, or froth the patron's probable knowledge 
of it, as patrons had little • occasion to be at a distance from their ordinary 
place of residence. Bbt the situation of Scotland had eome to be Very 
different, when patronage was restored by the -statute of the itrth i«f t^ueeh 
Anne. Commerce had become extensive* Patrons, in the cdutee Cf thefr 
affairs, might be in the most distant countries, and gteat iflcbnVeaieney and 
hardship might have often occurred, if the six months were -to have been 
counted only from the time of the patron’s knowledge of the vacancy. 
The opinion delivered by Bankton, Vol. 2. p. 23., is supported by no autho- 
rity or decision, and seems to be very questiwwbfe. But even Bankton 
toys, That “ the patron’s knowledge is to be presumed, after such time os 
“ advice could have been had from the place where the incumbent died, to 
“ the place of the patioh’a residence." Sir William Forbes anight have 
been informed at Dresden, in a fortnight, of the incumbent’s death. So 
that still the deed of ratification is for without the six months. 

It has been said, that "die plea of the Presbytery is unfavourable, 'to 
founded on a mere neglect in the patron. Bat the pursuers are only claims 
ing a right, as distinctly given to them by the statute, as the qualified and 
* limited one out of which theirs result, is given to the patron. 

Argument for the defender. 

The Presbytery seem to misapprehend the nature and purposes of the jar 
devolutum with which the law has entrusted Presbyteries, in the viewof enfor- 
cing the timeous exercise of the right of patronage. It never was the intention 
of la w.to- create a rigorous forfeiture of the patron’s right, or to confer a sub- 
stantial fight upon the Presbytery. The jus devolutum presupposes a neglect 
of the patron as its basis ; therefore, if there has been in fact no neglect, if 
there has been no undue delay, there is no jus devolutum. The patron is 
the favourite of the statute, and when he appears to have meant to exercise 
his right fairly and bond fide , it is the spirit of the law that it should be ef- 
fectual. These observations are obviously applicable to the present case. 
Sir William Forbes was abroad. He entrusted his mother with the unli- 
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mited-maiiagement of bis affairs. la the course of that management * va- No,^. 
canty in a Chmob, undoubtedly in his gift, occurs. She immediately trans- 
mits ‘apfeSer'rtatiOn to be esgnod.by him, which accidentally dans not rfagh 
fAttf,' So as tb be retoffied in due. time. By the powers already vested in 
fifct, rfife executes a presentation herself as his coraroissipaer, which be ap- 
proves of and ratifies. Every thing, then, is done which the circqmstanpes 
admit of towards exercising the right in due time. There ought, therefore, 
fobeno fits' dWohtfutn. ' . 

- If Lady Forbes had held fc® eorranisaiem, and had acted merely a* #4?o- 
tloriitn geitor, rC may be true, that she. could not have insisted on coipple- 
tion of her presentation, contrary to her son’s wish; but here, he is pot 
disapproving, but heartily Approving of hefc conduct. Surely, then, third 
patties have no tilde to interfere, especially while pleading the want of 
jiOWev.'fbtthe purpose of creating * forfeiture in their own behalf. 

If the vacancy had happened during Sir William’s minority, and while 
he was abroad, there can be no doubt, that if his curators bad presented* 

Seven without his concurrence, the right would have been preserved ; al- 
though stlch an act of management, if .he had been at home, would have been 
invalid. In like manner, if a factor loco tutoris had been applied for during 
his absence abroad, and granted by the Court, such factor might have le- 
gally presented. The reason of both is the same;— -That every lawful act, 
for the benefit of the person absent, will be sustained to protect against a 
pfetfal forfeiture. 

The express ratification by Sir William, as soon as the matter came to 
his knowledge, must put the matter beyond all doubt. Rfltibabitio mandat a 
aquiptiratar i and :this ratification must operate retro- to the date of the act 
itself; more especially when it is not pleaded to the effect of depriving any 
third party of a right, but in order to bar a claim maintained by parties 
who had no radical Or competing right in their own person, but would only 
have been entitled to be heard upon the presupposal of a forfeiture incurred 


by him. 

‘That ratification operates retro to the date of the act ratified, does not 
seem to be denied. But it is pleaded, that the ratification itself was long 
after the six months, and therefore ineffectual. But it ie of no conse- 
quence whether the ratification was within or without the six months* 
The Presbytery are only entitled to plead upon a supposed neglect in the 
patron. The presentation by Lady Forbes upon the presumed approbation 
hf her son, barred any foundation for supposing such neglect. And the ra- 
tification, at whatever time it was lodged, proved equally the reality of that 
Consent which Lady Forbes had presumed. The act and the consent,, 
‘therefore, must, in the eye of law, be considered as both intervening before 
the expiry of the six months. 
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No/Si ■ The argument of the pursuers proceeds upon a mistake in point of law. The 

six months do not run from the day of death of the incumbent; but from, 
the time of the probable knowledge of the patron. Such is-the doctrine of 
Ae ' canon' law. Such is the enactment of the 7th act 1567, which 
statutes, “ That a patron shall present within sin months after it may come 
* to his knowledge of the decease of him who bruicked the benefice of before.’* 
Suppose the case reversed, that .the patron had been at home, and the mi- 
nister had died abroad, could it have been maintained, that the patron’s up* 
avoidable ignorance of the fact, should be the cause of forfeiting his right, or 
that the same ignorance in the Presbytery should, be. their modus acquirendi 
jure devoluto ? ■ 

The statute of Queen Anne does not narrow the anciait right of .patrons, 
nor enlarge the jus devolutum. The former, are put upon the footing of the 
ancient laws and constitutions, whereas the latter is limited and abridged in 
every possible case ; as, for example, in the case of a patron who grants a 
presentation, but refuses or neglects to take the oaths, or in the case of pa- 
trons known or suspected to be papists, and who do not purge themselves 
of popery, at or before signing the presentation. Jn all these cases, the 
right for that turn falls to the Crown, not the Presbytery, and a second term, 
of six months is granted. 

The jus devolutuni -introduced by the statute of Queen Anne seems to 
have been copied from the ideas of the law of England, where, in the case 
of a lapse of six months, the right goes to the ordinary or Bishop ; after 
other six months, to the Archbishop ; and after other six months, to the 
King. Now* in the English law books, it is a settled point of law, that if 
after a church is lapsed to the immediate ordinary, tb© patron presents be- 
fore the ordinary has filled the church, the ordinary ought to receive the 
clerk ; for lapse to the ordinary is only an opportunity of executing a trust j 
Burn’s Eccl. Law, voce Lapse. And /that the act of Queen Anne does not 
derogate frbm, but is a ratification of; the act 1567, is expressly laid down 
by Lord Bankton, Vol. 2. p. 23. 

As the jus devolutum is not a competing right with the right pf the pa- 
tron, but merely a trust; before it can be exercised, it must clearly appear 
that the patron has incurred a forfeiture of his right. But even supposing 
a forfeiture to have been here incurred, the same equity must apply to it 
which is applied to other forfeitures. Thus, in the case of an irritancy in- 
curred by an heir of entail, if any plausible grounds can be condescended 
' upon, or if the forfeiture has not been ascertained by a declarator, and mat- 
ters be still entire, it is the uniform custom to allow the forfeiture to be 
purged. The same rule must hold in the present -case, where matters are 
still entire, as no settlement has yet been made. This plea is much strength- 
ened by a late instance. The act of Parliament regulating the election of 
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magistrates within burghs, ordains complaints to he brought within two No. 2. 
months of the proceedings complained of. By the set of the burgh of Pit- 
tenweem, the Michaelmas election happens so early in September, that the 
two months were elapsed, before the sitting down of the winter session ; yet 
both this Court and the House of Lords sustained a complaint brought from 
that burgh, even after the expiry of the time limited by act of Parliament. 

The Court pronounced the following interlocutor : “ On report of Lord 
“ Justice-Clerk, and having advised the informations bine inde , the Lords 
“ repel the defences, and decern in the conclusions of declarator at the pur* 

“ suer’s instance, in terms of the libel.” 

Lord Reporter, Jiutke-Ckrl. Act. Matquten. Alt. Henry Dundat » 

w. M. M. 
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1628. January 26. Adie against Gray. 

A ^ executor is em P owere( l» virtute officii, to apply his intromissions for pay- 
ment of the defuncts debts ; and as he may pay primo venienti, so, if he 
himself be a creditor, he may of course retain for his own payment. It is true, 
an executor cannot safely pay without decree ; but, as he cannot take a decree 
against himself, he must either be allowed to pay himself without decree, or 
not at all. And this was found in a case, where an executor, qua nearest of 
kin, had intermedled before confirmation, and was pursued as vitious intromit- 
ter; but having thereafter confirmed within the year, which purged the 
vitiosity, the confirmation was drawn back, and sustained to found.the execu- 
tor in his right of retention, equally as if he had been .confirmed before intro- 
mission. 

In the same cause the executor was allowed retention of a debt he had paid 
as cautioner for the defunct, before intenting of the above process against him. 

But an executor was not allowed to exhaust the testament by debts, wherein 
he was cautioner for the defunct, unless he had made actual payment before 
being interpelled by other creditors ; yet he was allowed to plead his claim of 
relief thus far, to come in pari passu with the creditors doing diligence against 
him. 

Fol. Die. v. 2. p. 50. Durie . 

*** This case is No 193. p. 9866. voce Passive Title. 


1662. January 24. Mr James Ramsay against Earl of Winton. 

No 2, 

Mr James Ramsay, as having right by translation from George Seaton, 
assignee constitute by my Lady Semple, to a bond due by the umquhile Ea-l 
of Winton, pursues this Earl for payment, who alleged, No process, because- 
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No 3. 

An infeftment 
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found extinct 
by the an- 
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intromitting 
with the rents 
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equivalent to 
the principal 
sum. 

•See No 13. 

£ • 
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the time of the assignation taken by Sir George Seaton, he was one of the de- 
fender’s tutors, and so it is presumed that the assignation was purchased by the' 
pupil’s means ; and as the tutor could have no process thereupon against the 
pupil, till he had made his tutor’s accounts, so neither can his assignee ; seeing 
in personalibus all exceptions competent against the cedent are competent 
against the assignee. 

The Lords found the defence relevant, unless the pursuer would find cau- 
tion to pay what should be found due by Sir George, by the tutor’s accounts, 
as they had done before betwixt Grant and Grant, January 15. 1662, voct 
Presumption. ‘ * 

Fol. Die. v. a. p. 50. Stair, v. 1. p. 87. 


1671. February 4. Alexander Wishart against Elizabeth Arthur. 

Umquhile Mr William Arthur being infeft in an annualrent out of some 
tenements in Edinburgh, and having entered in possession, by lifting of mail* 
and duties, some of his discharge* being produced, Alexander Wishart, as now 
having right to the tenements, pursues a declarator against Elizabeth Arthur, 
only daughter to Mr William, for declaring that the sum, whereupon the an- 
nualrent was constitute, was satisfied by intromission with the mails and dutie* 
of the tenements. The defender alleged , That this was only probable scripts 
vel juramento, and not by witnesses ; for an annualrenter having no title to 
possess, out-put and in-put tenants, cannot be presumed to uplift more than 
his annualrent, especially seeing his discharges produced for many years are far 
within his annualrent, and it were of dangerous consequences, if witnesses, who 
eannot prove an hundred pounds, were admitted, not only to prove intromis- 
sion with the rents, so far as might extend to tire annualrent, but so much 
more as rrfight satisfy the principal, and thereby take away ah infeftment ; fbr 
albeit that probation has been sustained to extinguish apprisings, which are 
rigorous rights, yet not to take away infeftments of annualrent. It was answer- 
ed, That albeit witnesses are not admitted where writ may, and uses to be ad- 
hibited, in odium negligentis, who neglected to take writ ; yet this is no such 
case ; and, therefore, in all such, witnesses are admitted ; for, if the pursuer 
had insisted against the defender, for intromitting with his mails and duties, of 
whatever quantity and time within prescription, witnesses would have been 
admitted ; the defender could only have excepted upon his annualrent, which 
- would have been sustained pro tanto ; but the pursuer would have been admit- 
ted to prove further intromission ; which being by virtue of his security for a 
sum, and in his hand, would compense and extinguish that sum, which is all 
jthat is here craved, and whereupon the witnesses are already adduced. 
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The Lords sustained the probation by witnesses for the whole intromission, No 3» v ■ 
to be imputed in satisfaction of the principal sum and annualrents. See Proof. ' 

Fol. Die. v. 2. p. 51. Stair, v. 1 . p. 7x4. 

*** Gosford reports this case : 

4 

Wishart being infeft in annualrent out of lands, and thereupon having 
entered to the possession, by uplifting the mails- and duties of the lands, there 
was a declarator raised at the heritor’s instance, to hear and see it found, that 
he was satisfied by his intromission, not only of the whole bygone annualrents, 
but also of the principal sums, the duties of the lands exceeding far the annual- 
tent. It was alleged for the defender, That the principal sum being founded 
upon a contract and infeftment, could not be taken away, but scripto vel jura- 
mento , and not by witnesses proving his intromission, which could only be 
sustained as to the bygone annualrents. It was replied, That intromission with 
mails and duties was probable by witnesses ; and, if they did exceed both the 
principal sum and the annualrents, they ought fc> extinguish the infeftment 
and annualrent, unless the defender could ascribe liis possession to some other 
cause. — The Lords did sustain the summons, notwithstanding of the defence, 
and found, that an infeftment of annualrent not being a sufficient and proper 
title for uplifting of mails and duties, but only for poinding of the ground, or 
rresting in the tenant’s hands ; that his intromission therewith was probable 
l>y witnesses ; and that he was in the same condition with another person that 
had possessed sine titulo ; in which case intromissions are always sustained to 
be probable prout de jure ; and therefore, the total of the intromission extending 
to all that was due by the infeftment, the defender was. debtor in so much, and 
it ought to extinguish his annualrent, unless lie would ascribe it to another 
l ight ; but, if a creditor had comprised the right of annualrent, or gotten a 
right thereto before the declarator, that intromissions, besides the annualrents, 
would have satisfied the principal sums ; it is thought, that they compearing 
for their interest, the case would have altered, and that the anniialrenter’s in- 
tromission would not have prejudged them, or taken away the heritable infeft- 
ment, and could only have made the intepmitter personally liable. 

Gosford, MS. No 3 28 p. 148. 


/ 

4675. December 21. Clark against Robertson. 

Robert Robertson having apprised some tenements in Edinburgh, Mr Wil- 
liam Clark, as having right to three posterior apprising?, insists for declaring 
the first apprising void by intromission. It was alleged for the first appriser, 
That li? had counted with the common debtor, and had paid him the super- 
plus of his intromission more than his annualrent, and that before any of the 
Vol. XXIV. - 55 N 
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No 4. posterior apprisers had denounced or apprised, which he might lawfully do. 

It was answered , That intromission by an apprising being the proper and 
peculiar way of satisfying and extinguishing of it by a special statute, it was 
equivalent to a renunciation or discharge of the apprising pro tanto, which 
could not be given back to revive the apprising. 

The Lords found, that the first appriser might restrict himself to his annual- 
rent, or blight repay the superplus more than his annualrent to the debtor, 
before any other apprising or denunciation. 

Fol. Die. v. *. p. 49. Stair, v. 2 .p. 389. 


*** Gosford reports this case : 

1675. December 1 Jr. — In a suspension of multiplepoinding of a tenement of 
land belonging to William Ruthven of Games, there being a competition be- 
twixt the said parties, as having both comprised the tenement, it was alleged 
for William Clark, That he ought to be preferred, notwithstanding that his 
comprising was posterior, because he offered him to prove, that Robertson’s 
comprising was satisfied by intromission, and so was extinguished ; for which 
there being an act of count and reckoning and receipts produced, granted to 
the tenants by Robertson, for their whole duties, it was alleged , That, notwith- 
standing of those receipts, yet Robertson did only intromit with as much as 
paid the annualrent of his money, and what he had disbursed besides for pub- 
lic burdens, and for reparations of the tenement, and gave in the Laird of 
Games and his tutors the superplus, upon their receipts, and so could not be 
liable for farther intromission, especially at Clark’s instance, whose comprising 
was posterior to all the years of his intromission, for which he had counted, as 
said is. It was replied , That Robertson having intromitted by virtue of a com- 
prising, apd having taken discharges under the common debtor’s hand, and 
his tutor, in prejudice of a second compriser, ought to be liable. — The Lords 
did find, that the intromission being before the second comprising, and it beings 
lawful to the first compriser to intromit or not, or to restrict his comprising, 
having to do with none but the common debtor, it was lawful for him to retain 
no more than the annualrents and true disbursements, and the second compris- 
er had no interest to quarrel the same, but for years subsequent to his compris- - 
ing. 

' Gosford , MS. No 825. p. 520c. 


No 


1676. June 2 8 . Gibson against Fite. . 

Elizabeth Gibson pursues Fife for 100 merks lent by her to him, 
and referred the same to his oath. He deponed that he received the sum, , 
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and gave a bond for it blank in the creditor’s name, and therefore was not No 5 

obliged to pay it till his bond was retired. The pursuer having also deponed 
that the bond was lost, and both parties having agreed upon the date, writer 
and witnesses of the bond, 

The Lords decerned the defender to make payment of the same, the pursuer 
always, before extracting, finding caution to relieve or repay, if be should be 
distrest by any bond of the same sum, writer, date and witnesses. 

Fol. Die. v. 2. p. 49. Stair, v. 2. p. 434. 


* m * Dirleton reports this case : 

1676. June 21 . — A woman having lent 100 merks upon a bond, and the same be- 
ing lost, the debt or was pursued for payment of the said sum, and did confess 
that he had truly borrowed the money and granted the bond blank, and he was 
willing to pay the same, being secured against any pursuit at the instance of 
any person who might have found the said bond, and filled up his own name 
therein. 

The Lords thought the case to be of great difficulty and import as to the 
preparative, that practice of granting- blank bonds having become too frequent; 
and resolved, in this case, to take all possible trial by the debtor’s oath, and 
likewise, of the date and writers name, and the witnesses in the said bond ; and 
thereafter to ordain the debtor to pay upon surety, that the pursuer should re- 
lieve him of any bond that should be found of that date afid sum, and written 
and subscribed by the writer and witnesses' that should be found to have been in 
the said bond. 

Clerk, Gibson. 

Dirleton, No 334. p. i6o. 


1676. July 8. Sfence against Scot. 

In a pursuit for payment of a sum of money, it was alleged. That the pur- 
suer’s cedent was tutor to the defender, and had not made his account ; which 
defence the Lords sustained against the assignee; but it was their meaning 
that the pursuer should not be delayed, and that a competent time should be' 
given to the defender to pursue and discuss his tutor. 

Reporter, Gltndoicb. Clerk, Mr John Hay. 

Fal. Die. v. 2. p. 50. Dirleton , 'No 376. p, 184. 

54 N 2. _ 
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* m * Stair reports this case : 

No 6. 

Spence, as assignee by David Scot to a sum of 2000 merks, pursues John 
Scot, as representing the defunct debtor, who alleged , No process, because the 
cedent was tbe defender’s tutor, et prasumitur intus habere anik redditas ratio - 
nes. It was answered, That the pupillarity was past ten years since, without 
any process, which was a stronger presumption that nothing was due. 

The Lords found no process till a competent time, in which the tutor counts 
might be dispatched and closed with his pupil. . 

Stair , v. 2. p. 442. 


No 7. 

A debt due 
by a minor 
to his tutor 
or curator, 
must be un- 
derstood to 
be extinguish- 
ed by intro- 
mission ; con- 
sequently a 
curator must 
account for 
his intromis- 
sions before 
he can claim 
payment of a 
debt due by 
the minor** 
predecessors. 


1677. July 26. 

The Lairds oLRaploch and Monkland against Willjam Baillie of Lamington* 

In a pursuit against William Baillie of Lamington, for payment of several 
sums contained in bonds granted by Lamington ’s goodsir to Raploch, it was 
alleged , No process, because Raploch was one of the defender’s curators, and 
was likeways factor for old Lamington, granter of the bond, and, by virtue 
thereof, did intromit with the rents of the land, for which he was countable to 
‘ the defender ; likeas, having accepted to be curator, he was liable for all omis- 
sions, for which he had never counted to his pupil, and therefore cannot pursue 
for any debts ante redditas rationes. It was replied, That the bonds granted 
by Lamington’* goodsir being for liquid sums, long before any curator, cannot 
be taken away upon pretence of omission, for which he was never called to 
any account, and neither intromission nor omission being cleared, it can be 
no ground of compensation, wherein this allegeance resolved ; but these true 
and liquid debts ought to be paid, reserving action for omission and intromis- 
sions; and, farther, Lamington cannot give his oath of calumny upon the 
verity thereof. — The Lords having taken the defender’s oath of calumny, who 
deponed not only that 'Raploch had intromitted as factor to his goodsir, but 
likewise, that, during the time he was one of the curators, he had reason to 
believe there were great omissions ; they did believe, that, before, any decree, 
there ought to be a count and reckoning, notwithstanding that the debts wete 
prior to the curatory, upon these reasons, that being undoubtedly one of the 
curators, he was liable for the whole omissions to his pupil, albeit he was not 
the only author thereof ; and that he having intromitted as factor, whereof he 
had never gotten a discharge, . it was presumable that intus habuit, and so 
Lamington the pupil could not be distressed for his goodsir’s debt ante redditas 
rationed. 

Fol. Die. v. 2 . p. 50. Gos/ord, MS. No 1004. p.- 678. 
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£679. Decembers. Cleland against Baillie of Lamington. 

Baillie of Littlegill being debtor to Mr William Sommerville, Mr William 
arrests in the hands of Lamington all sups due by Lamington to Littlegill, and 
obtained decreet for making forthcoming, which being assigned to several 
hands, and at last coming to James Cleland, and he having charged Laming- 
ton, who suspended upon this reason, that the debt being due originally to 
Littlegill, who was Lamington ’s curator, as appears by the act of curatory pro- 
duced, if Littlegill had been insisting for the debt, Lamington had this defence, 
that he was his curator, and could not pursue him- ante redditas rationes. It 
was answered , That that was only a personal objection, and could not militate 
against an assignee for a cause onerous ; for we have no hypothecation of goods 
of tutors or curators, for their pupils’ means, as was by the Roman law. It is 
' true, compensation is competent against the assignee upon a liquid debt of the 
cedent ; but here there is nothing liquid. It was replied , That though minors 
have not a hypothec, yet they have this privilege to be free of all their cura- 
tors’ pursuits, till they make an account, which is not merely personal, other- 
ways' it would be of no effect, it being easy for tutors or curators to assign,- so 
that.it is not a compensation, but jus retentions. 

The Lords found the reasons of suspension relevant, that the assignee’s ay-* 
thor was his curator,, providing that the suspender give in a present charge of 
the curator’s omission or intromission ; and ordained a count and reckoning to 
proceed thereupon, to the effect that what should be found due by the curator 
to the pupil should be. allowed in this charge.' 


No 8. 

The assignee 
of a curator 
cannot force 
payment from 
the quondam 
pupil, till the 
curator settle 
his accounts. 



Fob. Lie. v. 2. p. 50. Stair, v. 2. p. 713, 

' \ 

✓ 

Founta inhall reports this case. - 


1679. July 25. — Ir came to be debated, whether or not a minor in our law ’ 
(for in the Roman law there is no doubt but he had it) hath a tacit hypothec 
in the goods of his tutor or.curator, ay and until he make faithful count ancl 
reckoning to hirp of bis administration ? orifatdloror curator can legally or 
validly assign or dispone any debt owing to him by the minor, or his prede- 
cessor, or assigned to him by another creditor, and ante rationes redditas? 

** The Lords found, that the assignee behoved to account for his cedent’s tu- 
torial or curatorial accounts, ere he who was the pupil or minor was obliged to 
pay him.” See Stair, 24th January 1662, Ramsay, No 2. p. 9977. By this, 
before one bargain with another either for land, or take an assignation, he must 
search for acts of tutory and curatory ^Jf the party he deals with was engaged > 
in any, and not yet discharged, since it is found vitium reale. 
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No 8. 1679. December 2. — The point then debated being this day reported, 

“ The Lords foilnd Lamington’s defence relevant, being proponed thus, that 
the cedent, Baillie of Littlegill, was tutor or curator to Lamington ; and find, 
that he is thereby liable to count for the pupil’s means intromitted with by 
him, or which he ought and should, or might have intromitted with ; and or- 
dain Lamington instantly to condescend upon, and give in the' particulars 
wherewith he can charge Littlegill upon the account foresaid.” It was thought 
a hard interlocutor, that Littlegill’s being curator, and not having yet counted 
with his minor for omissions and intromissions, the presumptinn quod intus 
habet, and that he maybe owing his pupil, should be a vitiurn reale , and meet 
, the assignee for onerous causes by a curator,: So that the Lords find by this 
that a minor hath a tacit hypothec in his tutor’s or curator’s estate, which hin- 
ders their assigning debts owing to them by the minor or his predecessors, 
otherways than cum onere of counting for the administration. However, the 
Lords ordained the count to go summarily on in this same process, and or- 
dained Newton auditor. 

1680. January 27. — In the action betwixt James Cleland and Baillie of 
Lamington, (2d December 1679,) which the Lords turned into a curator 
count, Newton being auditor to the count and reckoning, he found Baillie of 
Littlegill, being one of Lamington’s curators, was not liable for omission in not 
pursuing upon bonds due to Lamington’s father, or goodsire, unless Lamington 
would qualify and instruct that Baillie of Littlegill, his curator, knew of these 
bonds, either by an inventory of the minor’s estate, (for tutors and curators 
were not bound with us conjicere invcntarium , till the act of Parliament 1672,) 
or that the bonds, or other instructions of these debts, omitted to be sought in 
by the curators, were lying in his charter-chest the time of the curatory; or, 
3 tio. That there were rests owing by tenants for years immediately preceding 
the curatory, and these tenants continued thereafter during the curatory on the 
ground; or, 4 to, That otherways he knew thereof; elsehewas not an angel to 
divine there were such rights, or to 'seek them out per omnes regni aagulos. Vide 
24th June 1680, where the contrary was found in this case, upon report (infra). 
Some alleged , It was more reasonable that the tutor and curator should be bur- 
dened to prove that they searched the charter-chest, and did not find them in 
it, which, though a negative, yet is negativa pregnans ; and it is to be pre- > 
sumed against the curators, that the writs were lying in the charter-chest, or 
(if he had been under tutory) that they were in the tutor’s hands, or lying in 
processes, or writers chambers, or the like. It is true, since the said act of 
Parliament 1672, this will not defend any more a tutor or a curator. 2 do, 
Newton sustained it relevant to assoilzie the curator from negligence, that it is 
•offered to be proved, that the debtors either died insolvent, leaving no repre- 
sentatives, or the time of the curatory were commonly holden and reputed to be 
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"bankrupt. See Durie, 6th February 1623, Watson, voce Tutor and Pupil. Or,. No 8 . 
3 tio, That he did sufficient diligence against them, viz. by homing and de-> 
nunciation, for affecting their personal estate, or by apprising, to carry the 
right of their lands ; or, 4 to. That they are yet responsal, (de hoc dubito, for 
then the curator must once make it up to the minor, and afterwards seek relief 
and payment of that debtor ;) or, 5 to, That the minor uplifted it himself, since 
his majority ; or, 6 to, That there was an intromitting curator established, and 
he hath counted to the minor for the same debts, and either had got them al- 
lowed, or got a general discharge, which must also accresce to Littlegill, the 
concurator, seeing omncs tutores ct curatores tencntur in solidum ; so the dis- 
charging one after counting liberates all. In this same cause, my Lord New- 
ton found Lamington could not crave that Littlegill, his curator, should count 
to him for the bygone rests in the tenants’ hands, preceding Lamington’s good- 
sire’s decease in 1667, unless Lamington produced a title to these rests, either 
as executor or universal legatar, or a creditor to his grandfather, or that the 
executry was exhausted by payment of lawful moveable debts;, and he found 
that the naked right and jus of being nearest of blood was not sufficient ; and 
found he ought to prove the act of curatory electing’ Littlegill, and his accep- 
• tation of the office, and the true rent of the lands, and that they belong to him 
and his goodsire, by production of their sasines ; as also, that he was minor all 
the years for which he craves the curator to count to him. Some of the for- 
mer interlocutors stand in the Clerk’s minutes thus : “ The Lord Newton, for 
instructing Littlegill the curator’s, knowledge, that there were such debts, sus- 
tains the being in the charter-chest as a sufficient presumption and proof there- 
of; and that by witnesses who saw it taken out of the charter-chest after the 
curator’s acceptance. As for Lamington’s distresses, as cautioner for Raploch, 
who was alleged to be principal, and for relief, whereof the said Littlegill, cu- 
rator, neglected to pursue Raploch, he found the distress alone not a sufficient 
ground whereupon the curator might have affected the estate of the principal 
party, unless actual payment had been made to the creditor ; except only that . 
he might have served an inhibition ; and, therefore,- he assoilzied the curator 
from the article of the distresses, unless Lamington will condescend, that, since 
the distress, and during the curatory, Raploch hath done voluntary deeds, "by 
which Lamington is prejudged of his relief; which might have been remeided, 
if an inhibition had been served by the curator against Raploch : And also, 
pfimo loco, ordains Lamington to prove, that the distresses consisted with the ' 
curator’s knowledge, in manner above written. Then he sustained this answer 
made for the curator, that the rents Lamington craved him to account for were 
either profitably debursed, or employed in Lamington’s own affairs, as for his . 
aliment,- his debts, annualrents, law-suits, &c. or were uplifted by himself, 
and expended out and applied to his own necessary uses, or were counted for 
to him; and 'wherein the tenants were deficient, that the curators had done 

diligence for recovery of the same : And the Lords assigned Lamington a day * 
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to prove the rental, and his age, for clearing of the time of the endurance of 
the curatory ; and the pursuer, James Cleland, to prove the way and manner 
cf the payment, and the employment ; and the expending, applying, and em- 
ploying of the rents to Lamington’s use ; and to produce the instructions there- 
of, and the diligences done against the tenants : Item , Found it also relevant 
to assoilzie the curator from omissions, for not pursuing for Lamington’s grand- 
mother’s intromission, that the curotor offered to prove, that Lamington was 
her executor or intromitter with -her goods ; and if it was in majority, then it 
should extinguish the whole article ; but if Lamington intromitted in his mino- 
rity, then he found it relevant to extinguish in quantum he uplifted and pro- 
fitably applied. As to the articles of the curator’s omission, that he did not 
diligence against the relict, to cause them uphold the house of Pains'ton, he or- 
dained witnesses, before answer, to be adduced and examined by both parties, 
anent the condition of the house at the time of the Lady’s entry, and the con- 
dition wherein it was at the time of her decease, that the two may be compared 
together.” — A curator is .obliged to cause the relict uphold the house, conform 
toract of Parliament. 

To speak a little on this occasion of tutors and curators : — It is. relevant to 
assoilzie a tutor or curator that the minor uplifted the rent himself, but it will be 
required to make it fully relevant that it be further proved, that either he vi- 
olently uplifted it by force, or that he profitably employed it ; for what if he 
did mispend it at cards and dice, then the curators should have hindered 
him from intromitting. Yet P. Montanus thinks it is to be presumed the 
minor spent it rationally; but it is unquestionably relevant for a curator to say, 
I have expended your rents on your aliment, on the paying of your debts, and 
redeeming of your wadsetts, and on your law suits. 

A tutor or curator ought to be very cautious and sparing in buying either the 
lands, rights, moveables, or other goods of the minor; for nemo in rttn suam 
quctor Jkri dcbet. 

A tutor or.curator is not in law obliged to lay out the annualrents of his 
minor's money upon annualrent, but the rents of lands he must lend out after 
a year, and the annualrents of these monies bear not annualrent till after the 
expiration of the tutory or curatory, and if then they do not pay them in, they 
bear annualrent. See 25th July 1673, Rose qf Gaflstone, voce Tutor, and Pupil; 
t 8th July 1629, Nasmith, (See Note p. 6522). Bu,t this seems very hard 
for the minor, if his whole estate consist in money and be opulent, that the tu- 
tor should have the benefit of their annualrents, (I suppose they may be 4000 
or 5000 mevks per annum ,) and shall convert them to his own use, whereas it is 
in law ojficium gratuitum. . 

The Lords have commonly found, that a tutor or curator should not, upon 
his own expense, manage the affairs of his pupil, nam ojficium nemini debet es*e 
damnosum ; and to some tutors they allow L. 4 Scots per diem, and to some 

3, and to others 30 pence, according to the quantity of the estate of the mi- 
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nor. It oft-times proves no wisdom nor prudence to nominate many tutors to 
pupils, for each puts off to another, and they neglect, as all. things in common, 
are ; artd one who is faithful will go more commodiously about the management 
of it than many can do ; whereof we want not examples to convince us of the 
truth of it. Vide § 1. Instil. De Satisdat. Tutor. 

Tutors, curators, factors, and other administrators, as also creditors, apprisers, 
wadsetters, and the like, ought not to give down any of the rent they find ; but if 
the tenants refuse to stay at that rent, then they are to fix placarts on the church 
doors, or intimations in the church, or tickets on burgage-houses, and endea- 
vour to get a tenant at the old rent ; and if, after all this diligence, they can- 
not get it set at the old rent, then they may set it as they can best agree, (first 
offering it to the debtor upon caution,) though it be for less, rather than suffer 
the ground to Stand waste ; or raise a process before the Lords to name com- 
missioners to try the rents. See Tutor, and Pupil. 

1680. June 24. — In the action James Cleland against Lamington, which re- 
solved into a curator-accompt, (27th Jan. 1680,) Newton having reported two 
points debated there, they found, contrary to Newton’s own opinion, “ That the 
minor is not obliged to prove that the writs were in the charter-chest the time 
of the curatory, but that the same is to be presumed, unless the curator offered 
to prove that the chatter-chest was searched, and these bonds and other instruc- 
tions not found therein ; and allow that to be proved by witnesses who made 
inventory of the writs, or searched the charter- chest, or were present at the 
searching of it ; and allow James Cleland by a diligence to cite the rest of the 
curators. And as to the other point about the executry, the Lords, before an- 
swer, ordain Lamington to condescend, if during the time of the curatory-he 
was distressed for any debts whereof he might have had relief of the executry, 
if his curators had confirmed him.” 

Fountainhall , v. 1 . p. 53. 67. 77. H 104. 


No 8. 


1680. January 7. 

James M’Brydr against My Loan Melvill and his Son David. 

In this case a practique was cited, 9th November 1672, Peirson against Crigh- 
ton. No 80. p. 2672. where the Lords refused compensation to a chamberlain 
upon a bond of the constituents, to which he had taken an assignation ante 
redditas rationes, vide legem 8. C. De Compensationibus. The Lords re- 

fused to sustain this declarator till his cedent should make up his chamberlain 
accounts. 

Fol. Die. v. 2. p. 51. Fountainhall, MS. 

*** Stair’s report of this case is No 15. p. 2561, voce Compensation. 

Vol. XXIV. 55 O 
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An assignee, 
executor of a 
pro-tutor, 
sued the heir 
as represent* 
ing his father. 
Jmwered, The 
pro tutor had 
not account- 
ed, and the 
iutromission 
*as after lhe 
assignation. 
The pursuer 
was required 
to find caution 
for the event 
of the ac- 
counting. 


1685. November. Njsbet against Smiths. 

Agnes Nisbet, as executrix to her husband, haring pursued Isabel and 
Esther Smiths, for payment of certain debts, due by John Smith, their father, 
whereunto the said Alexander Herriot, the pursuer's husband, had acquired 
assignations ; alleged for the defenders. That Mr Alexander Herriot being 
their uncle upon the .mother’s side, he had acted as tutor, or pro-tutor, and 
had intromitted with the rents of the lands before he had acquired assignations 
to these debts, and therefore they could not be liable for payment of the same, 
before the pursuer, as executrix, should count and reckon for the husband’s in- 
tromission ; and they had raised an action of count and reckoning, which they 
repeated. Answered , That Mr Alexander Herriot was assigned to the debts 
before his intromission ; and albeit the assignation had been after, yet this pur- 
suit being for a clear and liquid debt, and the defence resolving in compensa- 
tion, and the intromission not being liquid, nor constituted, it cannot be sus- 
tained to stop the pursuer’s diligence for these debts. — The Lords sustained the 
defence, that the pursuer’s husband acted as tutor, or pro-tutor, before acquir- 
ing the assignations to the debts. 

Fol, Die. v. 2. p. 59. Sir P. Home , MS. v. 2. No 726. 

-•j 


*0* Harcarse reports this case : 


1685. February.— Am assignee, executor of a pro-tutor, pursuing the heir 
as representing his father ; 

It was alleged for the defender j That the defunct being pro-tutor to the 
defender, intus habuit , and he has not counted as pro-tutor; and the assigna- 
tion was after the intromission.. 

Answered ; The cedent had right to the defunct’s father’s bonds in his own 
time ; and the presumption ought only to hold where the tutor durante tutela 
acquired right to the defunct’s debts, which is presumed to be acquired nummis. 
pufilli.. 

The Lords, by one supernumerary vote only, repelled the defence, and or- 
dained the pursuer to find caution for the. event of the pro-tutory action ; and 
that which principally moved them to pronounce this interlocutor, was, because • 
the pro-tutor had not. been called to- account after elapsing of several years. 
Many of the Lords were of opinion, that the defence should be sustained, and : 
the pro-tutory, count and. reckoning, go on in this process. 

Harcarse , (Tutors and Curators.) No 983. p. 277. 


*0* In conformity with the above was decided the case Lord Melvil against. 
Montgomery, 13th December 1676, voce. Tutor and Pura,. 
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1687. February 5. Ladt Newmills against IsoBel and Esther Smiths. 

No 11. 

Found that a right acquVed to a defunct’s bond before the acquirer became 
tutor or pro-tutor, &c. to the debtor’s son, is not presumed taken to the pupil’s 
behoof. But compensation was sustained upon this ground, that the tutor had 
not compted for his intromissions with the defender’s means ; for which a pro-, 
cess was depending at the defender’s instance against the tutor’s representatives, 
and ready to advise ; the same mox liquidandum. See Tutor and Pupil. 

Fol. Die. v. 2. p. 50. Harcarse, (Tutors & Curators.) No 99c. p. 279. 


1688. February 15. Lord Chancellor against Brown. 

An improper wadsetter having given the reverser a back-tack, for payment 
of a tack-duty equivalent to the annualrent, and upon failure of payment, ha- 
ving apprised the lands for the tack-duties resting owing ; and upon that title 
having uplifted sufficient to extinguish, not only the apprising, but also the 
wadset sum ; this irregular intromission was found not equivalent to real pay- 
ment, so as to extinguish the wadset, and consequently to hinder the ward to 
fall by the wadsetter’s death. . 

> Fol. Die. v. 2. p. 5r. Harcarse. 

*** This case is No 8. p. 3012, voce Confirmation. 


17° 5. January 2. The Heirs of Learmont against Gordon. . 

Superintromission was not imputed in extinction of the debt, where 
the question was with a singular successor, who had acquired an infeft- 
ment of annualrent for an onerous cause ; for intromission sine titulo 
is not legal payment to operate a real extinction. The debtor has 
his option to demand payment of the rents from his creditor, as intromitted 
with sine titulo ; and if a personal objection lie against the creditor, malting the 
intromission equivalent to payment quoad him, but not quoad the debtor, this 
cannot militate against a singular successor. See No 3. p. 9978. 

Fol. Die. v. 2. p. 51. 

*#* This case is No 12. p. 574, voce Annualrent, Infeftment of. 


No 13. 


1707. February 27. Campbell against Malcolm Macaulay. 

Alexander Robertson couper in Leith, being debtor to Anna Campbell, re- 
lict of Adam Gordon, merchant in Leith, in a certain sum ; she, for her pay- 
ment, adjudges Lorn him the right of an heritable bond granted by Macaulay 
skipper in Leith, to John Leslie, and by him disponed to Robertson hfcr debtor, 
being 1000 merks ; whereupon she pursues Macaulay for payment of -her debt, 

55 Q 2 
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for payment 
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No 15. 

An annual- 
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but even for 
extinguish- 
ing the prin- 
cipal sum for 
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feftmcnt of 
annualrent 
was granted, 
although that 
iufcftment 
was then in 
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a singular 
successor, 
who had' ad- 
judged ic. 


who alleged, That he was not in futo to pa 7 her, as Robertson’s legal assig- 
nee by adjudication, because his bond is produced, without which he cannot 
safely pay, especially seeing it is assigned by Leslie, and none of the mid- 
couples are in campo , and so, if the progress be defective, he may be forced to 
pay it over again .—Answered, I being a singular successor and adjudger, I nei- 
ther had, nor was obliged to have my debtor Robertson’s heritable bond, nor 
the mid-couples and progress thereof ; it was my debtor’s evident, and so he 
could keep it up and abstract it from me with all his art and power ; and I am 
no more bound to produce it than an arrester is, where the debtor’s oath, ac- 
knowledging the debt in a furthcoming, is sufficient to make him liable, with- 
out producing his bond. But, 2 do, I instruct him debtor scripto, (which is more 
than I am bound to do) by a submission and decreet-arbitral, wherein this 1000 
merks bond due by Macaulay is expressly mentioned ; which furnishes a suffi- 
cient document and evidence of the debt against him. — Replied, That the 
decreet-arbitral can never constitute a debt ; for, 1 mo, It is suspended, as being 
ultra vires compromissi ; ido. It can only prove a moveable personal debt against 
him, which can never be carried by her adjudication ; and she has an easy re- 
medy, to take a diligence and recover her author’s right thereby The Lords 

thought it hard to burden her, and therefore" repelled Macaulay’s defence ; and 
found the decreet would be a sufficient warrant for his payment; especially see- 
ing there was no other creditor competing with the said Anna Campbell for her 
sum. 

Fol. Die. v. 2. p. 49. Fountainball, v. 2. p. 353. 


1 71 1. yanuary 25. 

William Baillie of Lamington against Sir William Menzies of Gladstains. 

In the competition of the Creditors of Begbie, betwixt Sir William Menzies, 
as having right by progress from Alexander Baillie to an infeftment of annual- 
rent, and Lamington, as having right to a subsequent apprising; the former 
pleaded preference upon the priority of his right ; which Lamington alleged 
was extinguished by payment, in so far as he offered to prove by witnesses that 
Alexander Baillie, Sir William’s author, did enter to the total possession of the 
room of Hillend in the year 1667, and continued therein till the 1680. 

Answered for Sir William Menzies ; By constant practice in all processes re- 
lating^ extinction of debts by payment, money rent.is proved scripto veljura- 
vxento, and the victual protit de Jure ; 'for as our law dotn not allow witnesses to 
be received, where writ is, or ought to be adhibited; so the payment of money, 
which is subservient to all uses, and the common fungible that supplies the 
place of every thing prestable, is not to be proved by witnesses, but only by 
writ or oath of the receiver, since by-standing witnesses may be apt to mistake 
the occasion and design of the payment. ‘ - 

Replied for Lamington ; Though payment of money should ' regulariter be 
proved by writ or oath, because obligements to pay money are commonly so 
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constituted ; yet witnesses may be allowed to prove that a creditor entered to a No 
total possession at a certain time, and continued therein so many years ; especi- 
ally in this case, where Sir William took himself (beyond what; his right did 
carry) to a total possession for the space of 13 years ; and where he thereafter, 
in evidence that he was paid both of his principal sum' and annualrent, did 
quietly and voluntarily cede his possession to the common debtor ; which is 
confirmed by Sir Thomas Hope in this Title Probation, and by several prac- 
ticks, as 15th December 1622, Declarator of the Laird of Foulis’s escheat, 
voce Proof; 16th December 1626, Finlayson contra Executors of Lauder, 
Ibidem; 20th January 1627, Ross contra Fleming, Ibidem; nth July 
T628, Arbuthnot contra Lighton, Ibidem ; 4th February 167.1, Wishart 
contra Arthur, No 3. p. 9978. 2 do, There is the same hazard in misap- 

prehending the design of delivering victual, as there is of mistaking the 
reason of paying money; for persons who see victual delivered cannot know 
what was actum et tract atum betwixt the giver and receiver, more than in the 
case of money ; seeing the former, as well as the latter, may be delivered upon 
many accounts, as in payment, in loan, or for security of performance of some 
deed ; so that there is a notable difference betwixt proving payment of a sum 
contained in a bond for extinguishing the right and this case ; for though the 
witnesses depone that such a sum was delivered de.manu in manum , it were im- 
possible for them to clear upon what account that was done, as not falling sub 
sensu. But here Lamington doth not so much pretend to prove payment of Sir 
Wiiliam Menzles’s heritable bond by witnesses^ as only to prove his author’s 
entry to the total possession of a certain piece of land, to oblige him to answer 
for the known rental thereof, which in consequence will extinguish the infeft- 
ment of annualrent, unless the possession Can be ascribed to another title, or 
ot’nerways compted for and balanced by the intromitter. 

Duplied for Sir William Menzies ; The practick 4th February 1671 is. but a 
single decision, which is. over-ruled by subsequent contrary practice. Unless 
we distinguish betwixt possession within burgh, which can be no other than 
money rent, and possession in the country, which may be either of money or 
victual ; 2 do, The reason why money is not probable by witnesses, holds equal-, 
ly in a total, as in a partial possession ; for though the argument from the total 
possession may hold in the case of an appriser or wadsetter, who have a title to . - 
possess ; it cannot be of any weight against an annualrenter, who had no title 
to possess, and whose possession can never be presumed to exceed his annual- 
rent. • . 

Triplied for Lamington ; He is not arguing from presumptions, but from a- 
clear proof, that Sir Wiliiam and his authors have uplifted the rents, and there- 
fore must compt for the same ; and it is wild to think, that an intruder with- 
out a title should be in a better case than those who by law are authorised to 
possess. 

The Lords found probation by witnesses of a total intromission of 12 or 13 . 
years possession of victual or money rent, where there is no intromission by the- 


Digitized by 


Google 



999 2 


PAYMENT. 


No 15. common debtor or co-creditor, and the intromitter ceding possession to the 
common debtor, relevant to make the intromitter comptable for the rental both 
of money and victual. 

Thereafter, 20th February 1711, It was alleged, for Sir William Menzics, 
That his author’s intromission and ceding the possession to the common debtor, 
cannot be extended to extinguish the principal sum for which the infeftment 
of annualrent was granted, in prejudice of Sir William, a singular successor 
thereto by adjudication, but only to extinguish the bygone annualrents; the 
annualrenter having puratam executionem by poinding to recover these, but no 
•execution for recovering his principal sum. < If latent receipts and discharges, 
or, which is worse, intromission with rents, should extinguish infeftments, quor- 
sum did the act 16th Pari. 1617, appoint renunciations of wadsets and grants 
of redemption to be null, if not registrated. True, an annualrenter having up- 
lifted his debtors effects to the value of his principal sum, will be excluded 
personali objectione from seeking twice payment ; but a successor can only be 
■barred from the principal sum by a registered renunciation, 7th January 1680, 

. M'Lellan contra Mushet, No 10. p. 571. ; and in the case of Mr Mark Lear- 
inonth’s Children contra William Gordon, (No 13. p. 9989.) 

Answered for Lamington, imo, No law requires a renunciation of an infeft- 
ment of annualrent to be registred, and though registration were necessary, an 
infeftment of annualrent may be extinguished, without a renunciation, by the 
creditor’s intromission, Wishart contra Arthur, No 3. p. 9978, as adjudica- 
tions and apprisings, though recorded, may be so extinguished. Pesides, the 
intromission here was fully as public a mean of extinction as a registered renun- 
ciation. The decision betwixt M’Lellan and Mushet doth not meet ; for there 
the Lords decided secundum ea qua proponebantur ; and the other decision be- 
' twixt Lerraonth and Gordon shall be answered particularly when Sir William 
doth more particularly demonstrate the decision by its date, and where to be 
found. 

The Lords found. That Alexander Baillie the annualrenter’s intromissions are 
not only to be applied for satisfying the annualrents of the principal sum in the 
infeftment, but even for extinguishing the said principal sum, notwithstanding 
that infeftment be now in the person of a singular successor. 

Fol. Die. v. 2. p. 51. Forbes, p. 488. 


1713. February 13. 

The Earl of Dalhousie against Lord and Lady Hawley. 

Ik the reduction and improbation at the instance of the Earl of Dalhousie 
against the Lord and Lady Hawley, mentioned 13th November 1712, voce 
Representation, sthe pursuer called for production of an adjudication of 
the estate of Dalhousie, led at the instance of William Paton merchant in 
Edinburgh, contained in a bond granted to him by William Earl of Dalhousie, 
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the Lady Hawley’s father, whom the pursuer represents as heir-male, upon a 
decreet cognitions causa, against George Earl of Dalhousie, as charged to en- 
ter heir to the granter of the bond, which adjudication was purchased from- 
William Paton by Earl George’s factor, with the rents of the lands adjudged 
that were in bareditate jacente, and a disposition taken thereof blank in the as- 
signee’s name, that continued in the factor’s hand till the year 1701, after Earl 
George’s death, .when William, last Earl of Dalhousie, brother to Earl George 
and to the Lady Hawley audited the said factor’s accounts, and allowed to him- 
what was paid to William Paton for the disposition, and filled up his own name 
in the blank. The Lady Hawley claimed right to this adjudication, as served- 
heir of line to Earl William her brother. 

The pursuer insisted to reduce the adjudication upon this ground. That the 
creditor adjudger having got payment out of the very subject adjudged, his 
debt and diligence became extinct. 

Answered for the defenders, 1 mo. She the Lady Hawley had a bond or dispo- 
sition of tailzie from her brother Earl William, last deceased ; whereby, failing, 
heirs of his body, he is bound to resign the estate in favour of her nominatim ,. 
which plainly excludes the pursuer's title. In regard the granter having been 
more as three years in possession, the pursuer, who past him by, is liable to- 
pay and fulfil his debts and deeds in the terms of the 24th act. Park 1695 
consequently cannot quarrel the right standing in the Lady’s person ; now frus- 
tra petit qui mox est restituturus ; and lites non sunt multiplicand a. 2do , No man 
hath right to declare an adjudication extinct, but he that hath right to the re- 
version, who either must be a creditor, or heir to the reverser ; and the pursuer 
hath none of these capacities : He doth not pretend to be a creditor, nor is he 
heir to the reverser ; for since Earls George and William died in the state of 
apparency, without entering heirs in the estate to their father the debtor, upon 
whose bond the adjudication was led; the acquiring the adjudication for the. 
behoof of Earl George in the year 1691, made no confusion or consolidation of 
the reversion with the property, and could not extinguish it in his person ; nor 
doth it alter the case, that the adjudication was acquired with the rents in ba- 
reditate jacente', Jox these being uplifted by Earl George’s factor, and become- 
his property as apparent heir before acquisition of the adjudication, the factor’s , 
applying the same to purchase the adjudication, could no more extinguish it . 
than if payment had been made out of Earl George’s other effects ; because, . 
albeit an*apparent heir’s intromission with the rents of his predecessor’s estate 
might infer a behaviour, and subject him to the payment of his predecessor’s 
debt ; yet bis applying the rents to acquire an adjudication upon the estate, 
could not hinder that acquisition to subsist in his person a good title to possess 
the estate by, as if he had been a stranger, to exclude a remoter apparent heir ; , 
though it did not hinder creditors to redeem within the legal. 

Replied for the pursuer, 1010, He hath good interest to reduce and extinguish 
the adjudication, because served heir to Earl William his cousin, the granter of' 
the bond on which it was kd, and so- personally liable for the debt; nay. fur-- 
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ther, since the pursuer stands in fcft in the estate adjudged, he hath good title- 
to reduce all real rights aTTecting the same, whatever force the tailzie may hare 
as a personal obligement against him! 2 do, An apparent heir hath no proper- 
ty in the rents, but only a faculty to continue his predecessr’s possession, and 
intromit when- no better right competes. Besides, Earl George having renoun- 
ced to be heir in favour of Paton, who adjudged hereditatem jacentem in satis- 
faction ’of his debt, the estate and rents of it'belonged to him till he was paid, 
and simply if hot paid within the legal ; and Paton being paid by the faetpr out 
of these rents, the adjudication became extinct. The disposition of the adjudi- 
cation was in that case no more but an instruction and voucher of the payment 
whereupon extinction followed ipso jure ; or like an assignation to the debtor 
of his own bond; and Earl George being passive. liable to Paton the creditor, 
by the intromission with the rents as apparent heir, payment of the debt by the 
Earl’s factor did extinguish it ipso facto. 

The Lords found, That the pursuer being heir to the granter of the bond, 
on which the adjudication was led, and served in special to him in the estate 
adjudged, hath good interest to extinguish the adjudication by payment, not- 
withstanding of the disposition to the defender by her brother, the last Earl 
William, without prejudice to her using the said disposition or any other right, 
as accords ; and found, That the adjudication being led on a decree cognitiorfis 
causa , Earl George’s factor’s purchasing and retiring it by the rents of the lands 
.adjudged, which were in hareditate jacente , and Earl William’s admitting and 
accepting that article in the said factor’s accounts, to exoner him of his intro- 
missions with these rents, is relevant to extinguish the adjudication by pay- 
ment. 

Fol. Die. v. 2. p. 49. Forbes , p. 666. 


1713. December 10. 

James Halyburton of Fodderance, against Mr James Cook, of Ardlaw. 

James Halyburton of Fodderance sold a piece of land to Mr James Cook, 
who, 1st February 1707, granted bond to Fodderance for 33,500 merks as the 
price, with this provision, that whatever sums Mr Cook had advanced, either 
to him, conform to his bills, bonds, or receipts, or paid to his creditors by his 
order or warrant, should be allowed in pan payment. Mr Cook being charged 
upon this bond, suspended ; and, at discussing of this suspension, had paid not 
only 7,500 merks to Fodderance himself, but aEo to Turnbull of Smiddiebill, 
his creditor, L. 1000 secured by an heritable bond and infeftment, and L. 220 
by another heritable bond, and to one J.^k, .mother creditor, tooo merks; of 
all which, the suspender craved allowance, and produced discharges to vouch 
the payments. 

Alleged for the charger ; The discharges granted by SmiddiehiU and Jack 
bear receipt of the money from Fodderance himself. 
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Answered for the suspender ; The discharges being in hand, presume that No 17. 
the payments were made by him, and he fortified this presumption by a proba- 
tion of witnesses, clearing that he had given his own bonds and bills in lieu of 
the discharges. 

Replied for the charger; The discharges bearing the money received from him by 
Turnbull and Jack, cannot be redargued but by his writ or oath, conform to the 
Lords interlocutor, 26th July 1711 (see Presumption) ; because, imo, Writ is not 
regularly to be taken away by witnesses, which general rule in this case is forti- 
fied by the 25th act of the Parliament 1696, appointing declarators of trust to 
be vouched by writ or oath of party ; and, by a special clause in the bond 
charged on, that the suspender -should have allowance only of debts paid to 
the charger’s creditors by his order or warrant, which the suspender hath not 
to justify his pretended payments to Turnbull and Jack; 2 do, The sums con- 
tained in these discharges ought not to be allowed as separate articles of pay- 
ments from the other receipt of 7,500 merks granted by the charger to the sus- 
pender in a few days after ; for, though a posterior greater receipt might not be 
presumed to include a prior smaller receipt still extant in the hands of the pay- 
er, yet here, where the instructions of the anterior payments are conceived 
simply and directly in the charger’s own favours, the suspender can never be 
heard to found thereon as made by himself, there being nothing more ordinary 
than for one man to discharge another man’s money and take receipt thereon in 
the other’s name ; which, though in the payer’s hand, would never be a ground 
of action or exception to him against the person in whose name it is conceived ; 
which is conform to the decisions betwixt Gordon of Troquhen and M'Ghie of 
of Baltnagie, 27th November 1711, voce Prsumption, and betwixt Nisbet of 
Dirleton and JohnstoD, 26th July 1711, Ibidem. 

Duplied fov the suspenders ; Though writ be not regularly taken away by 
witnesses, it is elided in some cases, not only by witnesses, but by presumption, 
arising from the tenor of receipts : In so far as, 1 mo, He being .debtor to Fod- 
derance for the price of the lands, and the payments made to the creditors by 
heritable bonds, he, Mr Cook, Bad a proper interest to disburden his purchase; 

2 ijo, Had the money been paid by Fodderance, or included in the general dis- 
charge of 7.500 merks, it cannot be thought that the receipts would hare re- 
mained in the suspender’s hands, but the charger would certainly have goain 
.them up ; 3 tio. The suspender hath also proved, by witnesses, that he actually 
paid the money, or gave security to the original creditors in lieu of the dis- 
charges. Now,- albeit the simple- having of. a writ will not infer that the haver 
paid the money contrary to the tenor thereof ; yet a person, obliged or con- 
cerned to pay another’s debt, having the instructions retired, is presumed to 
have paid it. Trust, again, in a general sense, might be extended to all cases 
where there is any trust as to obligations betwixt tutors and pupils, constitu- 
ents and factors, merchants and correspondents, clients and their doers. But, 
it cannot be thought, that here the j/arlUment 1696, making a correctoiy st*. 

• Vol. XXIV, 55 P 
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tute, (which is to be strictly interpreted) meant to comprehend such cases. It 
concerns only deeds of trusts made use of to found action of declarator of trust, 
and not the present case, where the suspender is defending himself via excep- 
tion™ . The clause in the bond for allowing only debts paid by Fodderance’s 
warrant, imports only that he may object, if he can, against any debts paid 
without his order, that they are not good debts. Besides, the probation ad- 
duced, clears that the payments were made by his order. The practique of 
Troquhen and Balmagie doth not meet ; for the taking one receipt, bearing 
shnply from himself, and a second bearing partly from himself, partly from 
another, and the cor reus not having any of the other’s effects are circumstantiate 
differences ; besides that exception is more favourable than action. Though 
the other case betwixt Dirleton and Johnston, is as little to the purpose, be- 
cause, there the payment was officious without any warrant, and it doth not ap- 
pear that the tenant was debtor to the master in the equivalent of the sums 
paid. Nor were the debts paid, cesses of minister’s stipend, which affected the 
subject of the tenant’s possession, as the debts paid by the suspender did his 
purchase. 

The Lords found that the discharges by Smiddiehill and Jack, produced by 
Mr Cook the suspender, who was debtor to the charger, are not in the case of 
the 25th act of the Parliament 1696, anent blank bonds and trusts; and found 
that those receipts are not presumed to have been included in the general dis- 
charge of 7,500 merks, and therefore allowed the sums contained in these re- 
ceipts, except the charger offers to prove by the suspender’s oath, that they 
were therein included. The Lords also, found it proved, that, notwithstanding 
the narrative of the controverted discharges, bearing the payments to be made 
by Fodderance’s money, yet the payment was made out of the remaining price 
due by Cook to Fodderance, after purchasing the lands from him, unless Fod- 
derance would redargue the same by Cook’s oath.— -See Haliburton against Cook, 
voce Presumption. 

Forbes , MS. p. 10. 


1714. July 16. 

Sir William Menzies of Gladstones, against Marion Johnston, Relict of 

Captain Alexander Wood. 

Sir. William Menzies pursued Marion Johnston upon the passive titles, as 
representing Alexander Wood her husband, with whom the pursuer and others 
were partners in a tack of the excise, from 1st March 1699 till 1st May 1701, 
for payment of L. 501 : 9 : 4d. Sterling as the Captain’s share for L. 2005 : 17 : 4d. 
advanced by the pursuer to the general receiver, in name of their tack-duty, 
over and above the whole produce of the tack, which amounted only to the 
sum of Li 48,994 : 2 : 8d; whereas, the payments made by him to the receiver 
extended to L. 51,000 Sterling. For instructing his libel, he produced a stated 
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accompt of the produce of the excise, subscribed by him and Captain Wood, No 
and two discharges under the. hand of Robert Rutherford general receiver, 
whereof one bore him to have received from the pursuer L. 25,000 Sterling, to 
accompt of his and Captain Wood’s excise duty for the first year, and discharges 
them pro tanto ; and the other bore him to have received from the pursuer and sub- 
tacksmen of the excise and others, the sum of L. 28,000, to accompt of the 
pursuer’s and Captain Wood’s second year’s tack-duty of the excise, and dis- 
charged them pro tanto; and the said Robert Rutherford and Colin Alison, col- 
lectors of the excise, being examined upon oath, the former deponed, that the 
payment of the L. 26,000 was made ,t© him by Colin Alison, collector of ex- 
cise, and the sub-tacksmen, but he did not remember that he got any part 
thereof from Captain Wood ; and Mr Alison dejxmed, that he, by order from 
the pursuer and Captain Wood, delivered the money received by his collection 
to Robert Rutherford, and- that no part thereof was Captain Wood’s proper 
money. 

Answered for the defender; It cannot be supposed that the pursuer advanced 
any of his own money to pay this debt ; 1 mo. Because the sum was consider- 
able, which no man of ordinary conduct would have advanced out of his own 
money upon the account of the co partnery, without any antecedent order 
from his partners; 2 do, Where one of two co-obligants pays the debt, he takes 
always an assignation, at least such a declaration from the creditor as might 
.clear his relief against the other, which Is altogether omitted by the pursuer ; 

3 tio. What could have moved the pursuer, had he made any payment out of his 
own money, to take the discharge as ample in favours of his partners as of him- 
self ; 4 to, It is not usual for a correus debendi to be precipitant in advancing his 
money to satisfy debts wherein others are bound with him before distress, and 
here was no previous distress ; 5/0, Albeit Captain Wood lived and conversed 
daily with the pursuer for three years, in' good credit and circumstances, after 
the date of the said discharges, yet the pursuer made no demand upon him 
for this great sum, nor asked any security for his proportion thereof ; 6. f o, The 
oaths of Rutherford and Alison evince that the money was paid in to Ruther- 
ford by other hands than the pursuer ; 7 mo, The accompt the pursuer founds 
on for instructing the produce of the tack, is not probative, because it was made 
up, not conform to what was the true amount thereof, but with a particular 
view to be given in to the Parliament when Sir William was insisted against for 
payhient of the tack duty, and Captain Wood and he were using their endea- 
vours for procuring an abatement ; in which case, it was their interest to nuke 
the produce of their tack appear as low as possible. But if the pursuer would 
produce the private books of co-partnery, which has been so frequently desired 
on the part of the defender, the produce of their tack will amount to a greater 

extent. .. . 

Replied for the pursuer ; That the claim Was directly founded in the tenor of 
thp receipts, and his having them in his hand ; all which is supported by the 

55 P a 
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two depositions aforesaid, which d.isown any part of the money paid into Ru- 
therford to have been Captain Wood’s propei money j consequently, it is in- 
cumbent upon the defender to shew that any part of the money was delivered 
to the pursuer by Captain Wood. It imports not, that the receipts discharge 
both Sir William Menzies and Captain Wood ; since they being partners, pay- 
ment by either did liberate both, and consequently both fell to be discharged ; 
but that can never hinder action of recourse at his instance who made the pay- 
ment. This case seems much of the same kind with that decided betwixt Sir 
John Swinton and the Representatives of Provost Brown, (See Appendix)* 
where the Lords found that Sir John Swinton having paid money, for which he 
and Langton were jointly liable, though the receipts did discharge both Lang- 
ton and him, and one of them bofe expressly receipt of the money from Sir 
John in name of Langton, Sir John had his recourse, unless Langton could in<- 
struct that he delivered taSir John that money which Sir John had paid, and 
taken receipts for. It is true, a great i part of what was paid, was paid out of 
the produce of the tack, and so far as that produce goes, the pursuer claims no 
recourse ; but the payments having exceeded the profits of the tack, in so far 
his action still stands good. And the subscribed accompt of the produce of the 
tack is most probative ; seeing whatever was the occasion of stating it, the pur- 
suer abides by it* as a true and just accompt. 1 

The Lords found the documents produced not relevant to oblige the defender 
to make up the balance pursued for by Sir William Menzies, whiph he alleged 
was paid by him to the government more than the excise, which was the sub-- 
ject of the co-partnery. 

Forbes, MS, p. 86. 


I7M- July 20. 

Walter Brebner, Writer in Largo against Anna Cook, and James Mel- 

' ville, Merchant in Pittenweem, Her Husband. 

\ 

Christian and Anna Cooks, daughters to the deceased James Cook in Pit- 
tenweem, being daughters to Mr Thomas Binning at Dalmarnock, in the sum 
of 1100 merks principal, and several bygone annualrents contained in a decreet 
obtained at his instance against them as heirs portioners to their father ; Dr 
Arnot, who married the eldest daughter Christian, was chosen curator to Anna 
Cook, acquired assignation to the said debt in name of Walter Brebner, his 
own creditor, upon Brebner’s discharging the debt owing by him. Brebner 
pursued an adjudication against Anna Cook and her husband for. the equal half 
of the sum, 

Answered for the defender j That Dr Arnot, her curator, having transacted 
and paid the debt, and never, to this day, cleared his curatory accompts, he is 
presumed to have paid the one-half thereof for his pupil with hex own means, 
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which he is still presumed to have in his own hands ante redditas rationes ; and, No 19. 
as he could have no action against the defender for payment of this debt, nei- 
ther can Brebner, in whose name he took the assignation, to evite the excep- 
tion competent against himself, Nam quod non licet directe, non licet per am- 
bages ; if it were otherwise, the privilege competent to minors for preventing 
encroachments upon their estates by their tutors and curators, might be easily 
eluded by their purchasing in the persons of trustees, rights to the minor’s 
debts, and making them subsist as grounds of eviction of the minor’s estate, 
though purged by his own means, and disappointing the minors of the benefit 
of eases got from the creditors. 

Replied for the pursuer ; Had the Doctor paid the debt, and taken a blank 
assignation, or taken an obligation from Binning to assign in favour of any per- 
son he should name, the defender might have had some pretence to say, that 
she could not be convened ante redditas rationes ; but there is no place for it 
here, where the debt was in the pursuer’s name, from the beginning delivered 
to himself, and never in the Doctor’s person. Our law, which so far protects 1 
an onerous assignee, as not to allow the oath of the cedent to militate against 
him, can never allow a personal exception against a third party, who was nei- 
ther author nor cedent to the pursuer, to militate against him ; yea, a bond 
taken by a debtor in his creditor’s name, was found not to be affected by ar- 
restment laid on for the procurer’s debt, even white it was in his hand not de- 
livered to the person whose name was in the bond, 12th July 1677, Bain contra 
M'Millan, voce Presumption. Nor can the assignation to the pursuer be under- 
stood to elude the law; seeing the Doctor might lawfully pay his own debt, 
either by money in specie, or in case the creditor did not desire that, by procu- 
ring an equivalent, right to him, and nemini fraudem facit qui jure suo utitur. 

The Lords found there could be no adjudication at the pursuer’s instance, as ' 
having right from Dr Amot, the defender’s curator, ante redditas rationes. 

Fol. Die . v. 2. p. 51. Forbes, MS. p. 93, • 


1714. July 22. ‘ ’ 

Viscount of Garnock and His Curators, against James Wilson, late Fac- 
tor to the Deceased "Viscount of Garnock. No 20. 

, Fffect of 

In the compt and reckoning at the instance of the Viscount of Garnock, t \ 0 “hand$of a 
against James Wilson, as chamberlain and factor to the late Viscount, the de- Actor., 
fender craved, imo, Allowance in his accompts of several bonds and bills due 
by the Viscount, and now produced by the defender, without any discharge 
thereof by the creditors bearing receipt of the money from him. 

Answered for the pursuer ; The defender’s simple having of the bonds and 
bills is no proof per se, unless he instruct that be actually paid the money;. be- * 
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No 20. cause a factor’s custody of his constituent’s bonds is all one as if they had been 
in- the constituent’s hands. Nor does the simple having of a writ give any in- 
terest therein to any person, unless it be granted to, or some ways conveyed to 
the haver ; for otherwise, the party in whose favour it is conceived, might re- 
cover it by action out of the haver’s hand. It is true, .that such action would 
not lie against a factor, for recovering out of his hand, a bond granted by his 
constituent for this only reason, that a factor’s custody is understood the con- 
stituent’s custody ; and a writ in the factor’s hand is, in the interpretation of 
law, instrumentvm penes debitorem. And as law presumes thus against the cre- 
ditor, so it presumes also against the factor, that the constituent’s bonds lying 
by him, have been paid and retired by the constituent himself, unless the con- 
trary be instructed. Seeing law requires diligence and exactness in factors, any 
obscurity arising from their fault, should be interpreted against them ; and here 
the factor ha* it in his power to put this question out of doubt, by taking re- 
ceipts from the creditors to him in name of his master, which he hath neglected 
to do. ' • 

Replied for the defender ; The retired bonds and bills being in the compter’s 
own hands, who was under the character of chamberlain, it is presumed he re- 
tired them as chamberlain ; because it is usual for such to pay and retire their 
constituent’s obligations without taking formal receipts, especially where these 
obligations are not recorded, and the haver of the principal writ is presumed 
the payer. Were it a menial servant, having no other trust, who produces such 
retired bonds, it might be said, that he was only the hand that transmitted the 
money from the Viscount ; but, where one has a written factory for uplifting 
the constituent’-s rents and effects, it is presumed that payment has been made 
by him as such; and chamberlains use to keep by them the retired instructions 
of their master’s debts, till compting, as sufficient vouchers of their, discharge ; 
for a chamberlain may have access to tacks, rentals, and such like documents 
concerning his trust of uplifting the subject standing out-; but he is not pre- 
sumed to have access to other writs that do not concern his trust. Nor are cham- 
berlains to be considered as tutors and curators, or others having universal man- 
dates from persons absent, whose administration leads them to the charter- 

.Chtit. 

The Lords found that the' factor’s simple having of bonds and bills does not 
.presume that he paid them. 

2 do. The compter discharged himself w 7 ith the advances of money to my 
Lord himself from time to time, for which he hath no formal receipt, but only 
a book of memory which his Lordship kept, wherein he set down, with his own 
hand, the several payments, and other loose pieces of paper within the haves of 
that book, written with his Lordship’s own hand, which the compter contend- 
ed was a sufficient proof, for these articles ; because, imo. They' exactly quad- 
rate with the accompt given in ; 2 do. My Lord needing frequent advance, it 
was impracticable to have formal receipts; 3//0, What one sets down in his 
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day-book or book of memory, proves against himself, though not for him ; for No 20, 
it is not to be presumed, that he would set down, with his own hand, what he 
did not receive, and the loose notes being found in his book, are of the same 
'force. 

Answered for the pursuer ; An accompt-book is not per se sufficient without 
being otherwise adminiculated, as was decided 20th Jan. 1631, Ogle’s Credi- 
tors contra Brown, voce Proof ; far less can the accompt-book be sustained 
here, where the defender produceth a great many receipts under my Lord’s 
hand, and craves allowance; both of these receipts and the sums in the ac- 
compt-book. For it is probable, the payments stated in the accompt-book 
were included in the receipts, where these dre posterior ; besides, the book and 
schedules could at most be sustained, only in so far as they are proved to be my 
Lord’s holograph, and bear the receipt of money from the defender. 

The Lords sustained the book, with the scrolls and loose papers within the 
leaves thereof, mentioning or acknowledging payments or disbursements made 
by. the factor ; the factor always giving his oath in supplement thereupon. 

Forbes , MS. p. 96. 


1714. December 9. 

Mr James Bailly, Advocate against William Bailly of Lamingtoun. 

Mr James Bailly, as assignee by his father, pursues Lamingtoun as repre- 
senting Sir William Bailly of Lamington, for certain sums contained in two he- 
ritable bonds. 

The defender alleged ; The pursuer’s father had been- his curator, and pree. 
sumitur intus habere ante redditas rationes. 

It was answered ; By the 9th act Pari. 1696, all actions for tutors and cura-- 
tors accompts prescribe in ten years, and such as were prior to the act prescribe 
in ten years after the date thereof. 

It was replied", The defender pretends not to call the pursuer to an account 
as representing one of his curators, because of the fact of prescription ; but ne- 
vertheless does allege-, that the presumption that the curator intus habet docs 
take place for extinguishing the pursuer’s claim against the defender. And it 
many times happens, that, when an action is temporal, the exception may be 
perpetual, as by the civil law actio doli doth prescribe in two years ; but the 
exception was perpetual, and compensations are often sustained on holograph 
writs or tickets after twenty years ; because the compensation operates an ex- 
tinction ipso jure from the time of the concourse : Just so the pursuer’s father, 
being the defender’s curator and his creditor, his intromissions were imputable 
in payment of the debt due to him ; and if it were not so, the act might become 
a snare ; for tutors and curators do frequently take assignations to the pupil’s or 
minor’s debts, either as not having of the pupil’s money, in their hand, or pre- 


No 21 . 
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No 2 i. tending so ; and if all these debts, which are but articles of discharge, should 
. stand out against the minor, and yet prescription take place, that act would be 
a great prejudice and a snare to minors, and would leave them open to articles 
, of discharge as debt, and yet disable them to lay a charge against their tutors. 

.It was duplied ; If such exceptions were sustained, the act would in a great 
. measure be eluded ; for in this case, and many others, the curator was creditor 
before he was curator ; so that there is no presumption that the debt was origi- 
nally purchased by the means of the minor : And the law presumes, that all the 
curator’s intromissions were applied for the behoof of the minor after the decen- 
nial prescription ; so that the creditor who was curator has the same right and 
. title to claim his money, as if .no curatory had intervened; and it were very 
hard, jf, notwithstanding of the act of Parliament, he must enter into count 
and reckoning before he can demand his clear liquid debt ; ! c r the act of pre- 
scription excludes all question on that subject, either by ac - .. on or exception f 
which is the same thing ; for reus excipiendo Jit actor ; and the said act bears, 
that the tutors, and curators shall be as fully exonered, as if the pupils or minors 
had after majority granted ample discharges. 

It wa^ triplied ; That the whole tenor of the act of Parliament relates only to 
actions at the pupil’s instance against the tutors and curators, or the contrary 
actions at their instance against him, but not to exceptions ; for it is to this ef- 
fect, that all actions of count and reokoning shall prescribe in ten years, &c 
.and the said tutors and curators shall be as fully exonered, as if the said pupils 
and minors had discharged the same ; which words, ‘ the same,’ are to be un- 
derstood, the same actions ; but that can never intitle a tutor or curator to pur- 
sue the minor for such debts as law presumed to be satisfied and paid, before the 
prescription run ; for that presumption of intus habct continues still unprescrib- 
ed ; and generally exceptions are perpetual : Neither is there any difference 
whether the debt was due to the curator before his office, or a right to a debt 
acquired by a curator during' his office ; because the presumption quod intus ha- 
bet, militates equally in both cases; for the curator’s first intromission is imput- 
able in payment of anterior debts ; and so the presumption taking once place, 
continues still. It is true, the curator may reply and say, that he will count 
far eliding that presumption, and make appear, that the pupil’s whole effects 
are otherwise applied for his behoof ; in which case, if the curators should so 
far succumb, that a .balance ten times greater than the sum acclaimed were 
found in his hand, the prescription takes place to exoner him amply for the 
whole balance, except in as far as it compenses the debt acclaimed. 

“ The Lords found, That the act of Parliament did not take place to' exclude 
the exception, upon the presumption that the curator intus habuit.' 

Fol. Die. v. 2. p. 50. Dahymple , No 124. p. J73, 
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* # * Bruce reports the same case : 

The deceased Sir William Bailly of Lamington being debtor to Mr William 
Bailly, Advocate, the now Lamington made some partial payments to Mr Wil- 
liam j and Mr James Bailly, as having right from his father to these debts, in- 
sists now against him on the passive titles. 

Answered for the defender ; That Mr William, the pursuer’s father, having 
been curator to him, no action could be sustained at the pursuer’s instance, for 
any debt of Lamington’s predecessors, ante redditas rationes, since the pursuer 
could be in no better case than his father and author. 

Replied for the pursuer ; That the .curators accounts were prescribed in the 
terms of the act 1696 ; and, therefore, the exception no more to be regarded, 
than if the pursuer’s father had been actually discharged of his accounts, con- 
form to the said act. 

Duplied for the defender ; imo. That, though the action for count and rec- 
koning be prescribed, yet the exception was still entire, by the rule in law, tern- 
poraria ad agendum , sunt perpetua ad excipiendum ; ido, It was presumed, that 
the creditor having been curator, intus babuit , whereby the debt became ex- 
tinct, per compeusationcm ; which takes place ipso jure , and is equivalent to pay- 
ment. And as to the prescription being equivalent to a discharge, even an am- 
ple discharge of the actio tutela directa, in favour of Mr William- Bailly, could 
never have screened him from the extinction of this debt ; for law would never 
presume that the discharge was granted gratuitously, but from a consciousness, 
that the curator had applied his intromissions in the way he ought to do : And 
in the present case, law obliged him not only to intromit, but to apply his in- 
tromissions to the extinction of his .own debt ; and since he was obliged to ap- 
£>ly his intromissions in that manner, law will likewise presume he made the ap- 
plication duly. 

Triplied for the pursuer, That if this were sustained, a curator would be in a 
■worse case after the prescription is run than before : For the contrary action 
being also by that act prescribed, the curator can never bring the minor to ac- 
count, and thereby the prescription shall cut off the curator from all debts due 
by the minor’s predecessors ; 2 do. There is no obligation on a curator to pay 
himself, only he has a faculty to do it if he pleases, as is plain from L, 9. § j. 
D. De Administratione Tutorum. 

“ The Loros sustained the defence on the presumption that the pursuer in- 
tus babet, his father having been curator to the defender ; and found the act of 
Parliament takes not place.” 

Act. M'Doual. Alt. Naimjri>. Clerk, Gib sen. 

Bruce , vol. 1. No. 16. p. 21. 
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* # * A similar decision was pronounced, 17th June 1737, Scot of Ancrum 

against Douglas of Glenberrie. — See Appendix. In this case it was yield* 

ed, that the defence could not stand upon the footing of compensation, be. 
cause the defender’s claim upon his curator's intromission was sopite by the 
decennial prescription. 


1734. Decembers. BrtmeR. against Graham. 

A real creditor upon a bankrupt estate, who was also cautioner for the factor, 
having conveyed his debt to a creditor of his own for his security and payment j 
the question arose, If the assignee could draw this debt out of the bankrupt e- 
state or price thereof, without being chargeable for the balance due by the fac* 
tor, who was now become bankrupt, as well as his cautioner the cedent. In 
this case there could be no place for compensation ; for, esto the balance due by 
the factor had been liquid, the cautioner was creditor upon the estate, but had 
qo claim against the co-creditors, neither was he debtor to them for the factor’s 
intromissions, but to the Court of Session ; neither^ could payment or extinction 
be pleaded, because a factor has no power to apply his intromissions towards 
payment of his own debt, and far less has his cautioner power to apply the fac- 
tor’s intromissions ; the Lords therefore found. That the onerous assignee was 
not liable to account for the factor’s intromissions, ,and repelled the objection 
pleaded against him upon that head.—— In a former case, the Lords had sus- 
tained the objection against the onerous assignee,' 3d January 1730, Oliphant 
against Morisons . — See Appendix. 

Fjti. Die. v. 2. p. 51. . 


1736. fanuetry 31* Legatees of John Caldwall against Thomas Caldwall. 

Though an executor may exhaust the testament by debts due to himself^ 
without necessity of doing diligence, a legacy left to him is upon a different 
footing, which he is not allowed to take credit for, in exclusion, of the other 
legatees ; for seeing the legacies are all expressed in the testament, they must 
copae in pari passu, and he is not allowed to pay primo venienti, as in the case- 
of debts. Yet where a legacy of L. 20 was left to an executor to buy a suit of 
mournings, he was allowed to. take credit for what part of the sum he had de 
facto employed that way, as being a sum to be laid out ante omnia by the ex- 
t>ress orders of the defunct. 

FoL Die. v. 2. p. 50. C. Home. . 

*** This case is No 23. p. 8066. voce Legacy. 
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1744. November 30. 

Macwhirrich and Cuthbert her Husband against Mackay. 

William Macwhirrick, merchant in Inverness, having died in the year 
1714, leaving John a son, and three daughters ; Elspeth Fowler the relict in- 
tromitted with his whole effects, carried on the business, and, in a short time, 
intermarried with William Mackay, who, 1725, was confirmed executor-cre- 
ditor to the defunct. 

William Macwhirrich having, before his death, made a purchase of certain 
tenements, the full price whereof he had not paid ; William Mackay paid up 
the same, and obtained from the seller a disposition, 5th November 1720, to 
John Macwhirrich, containing this clause, 4 That William Mackay had, in 
4 name, and on the account of John Macwhirrich, eldest lawful son and heir 
4 served to the deceased William Macwhirrich, made payment of L. 1000 Scots 
4 as the remaining part of the price of the said acres, tenements, and shop, with 
4 the annu'alrent thereof from Whitsunday 1714, amounting to L. 1325 Scots.’ 

John Macwhirrich on his majority cleared with William Mackay, and for the An heritable 
balance which came out in his favour, gave him an heritable bond for L. 300 death bed be- 
Sterlinsr, and afterwards executed a testament, wherein he named him and Els- in s reduced, 

. — , , . , . , , except in so 

peth Fowler his executors and universal legatars. far as it 

John died, and two of his sisters made up their titles to their brother’s estate, lapsed by 
and conveyed their share of it to William Mackay ; but Elspeth, one of them, »nterior debts, 
with concourse of Cuthbert her husband, raised a process against him and his transacted at 
wife, to account for the executry, and a reduction of the heritable bond on the oneoft S hese <1 
head of death-bed, in which the bond was sustained only in so far as it was debts being 
onerous; and this point being fixt, the Lord Ordinary, 18th July 1744, 4 Hav- 
4 ing considered that William Mackay the defender, when he paid the L. 1000 in {{^creditor* 

4 question, had William Macwhirrich’s executry in his hands ; and he having could not 
4 already got credit for that sum, in accounting for the said executry, found 1*0 o'he' 00 "™ 5 
4 that he ought not to have stated that as a debt against John Macwhirrich the f^toMuk* 
4 heir, or taken security therefor from him by the heritable bond now insisted up the sum 
4 on, and that he could not get a second payment thereof out of John’s herita- dedocted ‘ 

4 ble subjects,’ ' 

Against this interlocutor Mr Mackay reclaimed, and prayed to have it found,' 
that the heritable bond was a subsisting debt quoad the L. 1325, and that he 
was entitled to state it accordingly ; for these reasons, that the seller was a law- ' 
ful creditor, and had an action against John Macwhirrich, and might chuse to 
seek his money either from him, or the executors ; and if the heir had, instead 
of payment, granted bond for the sum, it would have been an onerous deed : 

That in the present case, the petitioner interposed, and paid his own money, to 
prevent John from being distressed, and thereby came in the seller’s place, and 
got thebond for wbat he had advanced : That the specialties mentioned in the 
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interlocutor did not vary the case ; for the payment was out of William Mac- 
kay’s own money, on account of John Macwhirrich, the creditor not being 
seeking the executors. Suppose John being pursued, had borrowed it from » 
third person, a debtor of the executry, he could not have defended himself a- 
gainst the bond, by alleging on the debt to the executry, which fund must at 
last pay it ; but must have paid, and been left to operate his relief. 

To the allegation, that he had already got credit for this sum, in accounting 
for William’s executry, and therefore could not a second time get payment out 
of John’s heritable subjects, he answered ; It was true, that in the account of 
executry, the accountant employed had stated this as an article of discharge j 
but he pleaded that the article ought to be struck out, because the sum wa* 
advanced out of his own money, for the behoof of John Macwhirrich, and he 
admitted he had no claim out of the executry, having got security from his 
debtor. 

It was true, that by the accident of his being named executor to John, he 
had, in his right, a claim upon William’s executry, out of which the heir ought 
to be relieved of the moveable debt paid by him ; but this could never be called 
double payment, since what he draws from John’s heritage is as his onerous cre- 
ditor j and his claim upon William’s executry is as executor to John 1 Nor can 
the pursuers complain, who pay this debt but once, as they would have been 
bound to do, if John had made the payment with his own money. 

“ The Lords refused the petition.” 

1745. July 9. — William Mackay, merchant in Inverness, married the relict 
of William Macwhirrich, merchant there, who had intromitted with her hus- 
band’s whole effects j and thereupon he obtained himself confirmed executor- 
creditor to him. 

William Mackay paid a debt of L. 1000 Scots of William Macwhirrich’s, and 
there were some other accounts between John the defunct’s son aqd heir and 
him, which were transacted ; and John gave him an heritable bond for L. 300 
Sterling. 

In a dispute which happened between William Mackay and John Macwhir- 
rich’s heir, the bond was reduced on the head of death-bed, except in so far as 
the creditor should support it, by shewing anterior grounds of debt ; and he 
having insisted for that purpose on the debt of L. 1000 of old William Mac- 
whirrich’s paid by him, it was found, that he could not reckon upon it, as it 
was a charge upon William’s executry, which he had then had long in his 
hands ; and therefore ought not to have charged it on John the heir, especially 
considering he had since that time got credit for it in accounting for the. exe- 
cutry. 

Pleaded now for William Mackay ; That though it was found he could not 
State this L. 1000, yet he could support the heritable bond by other debts of 
John due to him at the granting thereof exceeding the extent. 
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Pleaded For the Heirs of John Macwhirrich ; All the claims William Mackay 
could pretend against him, including this L. 1000, were transacted for L. 300, 
and he has already got payment thereof, by being allowed it in the account of 
William Macwhirvich’s executry. 

The shape of the process being a count and reckoning, in which the ac- 
countant had made a report, disallowing of this L. 1000 stated by William 
Mackay ; 

Th* Lords, 28th June, approved .of the report made by the accountant, in 
respect that William Mackay had credit for the L. 1000 out of the executry of 
William Macwhirrich : And this day adhered. 

Reporter, Lord Murkle. Act. A. MacdouaK Alt. BotoutU. Clerk, Fcrler. 

D. Falconer, vol, 1. p. 14. and 114. 


1744. December 21. The Crlditors of M'Dowal against M‘Do\val. 

An executor nominate confirming after six months, and while no creditor had 
done any diligence, was, in the action against him at the instance of the de- 
funct’s creditors, found “ to have right to retain for payment of what debts 
were due to himself, whether they had been originally due to him, or acquired 
by him before the confirmation.” 

And so far the Court was pretty unanimous, in respect that a confirmation, 
whether as executor nominate or qua nearest of kin, is considered partly as an 
office, partly as a step of diligence for recovering payment of whatever may be 
due to the executor himself before confirmation : For, as to the difficulty urg- 
ed by some,- that, at that rate, any executor nominate, or nearest of kin, in- 
tending to confirm, might prefer what creditors he pleased, by picking up their 
debts before the confirmation ; the answer was, That every creditor has a remedy 
by confirming himself within the six months. 

But there was another point in this cause which was of more dubiety, Whe- 
ther the executor should also have preference for his relief of debts, wherein he 
'stood cautioner for the defunct, and which were yet standing out unpaid? Se- 
veral of the Lords were of opinion, That he ought not to have any preference 
for such relief, agreeable to the decision, Feb. 2. 1628, recited in the case, Adie 
contra Gray, No 193. p. 9866.; and gave this reason for the difference, That 
where the debt is in his person, he may pay himself without a decree, which . 
he cannot take against himself, and the law does not require the circuit of an 
assignation ; but that does not apply to the case where he -is only creditor in 
relief. 

It was notwithstanding found by the plurality, That the executor was in this 
case also preferable for his relief : As confirmation was the proper method for 
securing his relief, so the law was considered not to stand on so narrow a bot- - 
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himself ; but on this more general one, that such confirmations was not merely 
offices, but also steps of diligence for obtaining payment, and for the same rea- 
son for obtaining relief. It would perhaps not have been amiss, to have at least 
added a quality, The executor finding caution to pay tfcose debts, (as an arrest- 
er for relief was obliged to do; Vide December 14. 1743, Lord Holyroodhouse, 
No 24. p. 695. ;) lest the creditors might thereafter draw payment thereof 
out of th‘e executry, from which they are not precluded by the preference now 
sustained to the cautioner ; but of this nothing was said. 

A third question also occurred in this case r viz. What should be the import 
of a clause in the testament, whereby the executor was nominated, with this 
express quality, and under the condition, ‘ That he should pay all the defunct’s 
‘ just and lawfu) debts ?* And the Lords without hesitation found, “ That it. 
.imported no more than what inerat de jure .” 

FoL D'ic. v. 2. p. 54. Kilkerran, (Executor.) No 9. p. 175. 

*#* This case is also reported by Lord Katnes : 

Patrick M'Dowal of Crichen, in April 1 734, executed a testament in' fa- 
vour of Charles his son, appointing him sole executor and universal legatee, 
with the burden of his just and lawful debts. Patrick M‘Dowal died in May 
thereafter, in good circumstances, so far as appeared. The six months were 
allowed to elapse without diligence ; after which, Charles the son confirmed 
executor-testamentar ; and upon that title had an universal intromission. It af- 
terwards appearing that Patrick the father had died utterly insolvent, Charles 
Who was bound cautioner with his father in many debts claimed credit for such 
of these debts as he had paid, some before confirmation, and some after. He 
also claimed preference for such of these debts as were yet standing out, and 
also for other debts which he had paid voluntarily, and taken assignments to the 
’ same before confirmation. 

In support of his claim, it was pleaded , That the law is not so whimsical as 
to make it necessary, that an executor who has an universal title of intromis- 
sion, should take a decree against himself, or assign his debt to a trustee in or- 
der to take a decree. It considers the general confirmation to be virtually a 
confirmation qua executor-creditor. Nor is any injustice thereby done to the 
creditors ; seeing a bare citation within six months will bring them in pari passu 
with the executor confirmed. The authority of Lord Stair was also urged, 
-B. 3. T. 8 . § 73, in these words : ‘ The executry is likeways exhausted by 

• debts due to the executor himself without any process, but merely by excep- 
‘ tion of compensation, though he be not confirmed executor qua creditor, blit 

* executor otherwise.’ And again § 76, * For instructing exhausted, executors 

♦ may found upon payment of the privileged debts at any time, upon the ex- 
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*■ pence of confirmation, upon debts due to themselves before confirmation, but No 
‘ not upon debts assigned to them after confirmation.’ 

In answer to this claim the Creditors reasoned thus: The powers of an exe- 
cutor are by no means so extensive as those of a tutor. A tutor as to adminis- 
tration has the full powers of a proprietor; he may pay the debts in what order 
he thinks proper ; he may prefer one creditor before another, as the deceased 
himself might have done. An executor has no such powers ; his business is to 
gather in the effects, and to convert the same into money ; but he is not trust- 
ed with the distribution, which is the province of the commissaries, whose fac- 
tor or trustee the executor is. He cannot pay to any mortal, but by their war- 
rant or decree ; so far as he pays upon their authority, it is a- sufficient exoner- 
ation ; but if he make voluntary payments without such authority, he pays at 
his peril ; he will not be allowed credit for such payment, unless where the debt 
would in all events be preferable. His case is precisely similar to that of a fac- 
tor upon a sequestrated estate, who can make payment to no creditor without a 
special warrant of the Court. And this is the solid foundation in law for the 
rule, that an executor cannot pay without a decree ; not even excepting an- 1 
executor-testam en tar, who without decree cannot pay any debts but what are 
given up in the testament, and appointed to be paid by the executor. 

If this doctrine be well founded, an executor cannot in his exoneration take ' 
credit for debts due to himself. The nomination of an executor, whether ' 
by the Commissary or by the deceased, implies no privilege as to debts due 
to the executor ; he cannot pay to himself more than to other creditors, with- 
out the authority of the Judge Ordinary; and he must have a decree for his 
warrant in the one case, as well as in the other. Nor is there any difficulty of 
obtaining such a warrant, either by applying in his own name, or by assigning 
his debt to a trustee in order to sue for payment. And, if. the law stood other- 
ways, it would be gross iniquity to give any creditor the office of executor ' 
for it would be giving him a preference before all the other creditors, without 
the least colour of justice or equity. It could never certainly be intended to 
give the Commissaries such an arbitrary power over the property of others. 

But what is still worse, it may- often happen that the Commissaries have it not 
in their power to remedy this evil. It is an established rule, that the next of 
kin claiming the office, must be preferred before the creditors ; the Commis- 
saries are not at liberty even to conjoin a creditor with them. Here will be in- 
justice established by law ; for it is in other words- giving a preference to a cre- 
ditor who is the next of kin before all the other creditors ; though in all other 
cases debts inter conjunctas personas lie under the strongest suspicion. But the 
most glaring absurdity of all will be in the case of an executor-testamentar. A 
man who knows his circumstances to be wrong, has no more ado, but to ap r 
point his favourite creditor to be his executor. The other creditors have no 
means to remedy this injustice; they cannot crave to be conjoined with an > 
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No 25. executor-testamentar ; he must enjoy the office alone, though the consequence 
be, that at one sweep he exhaust the inventory by the debts due to himself. 

If such be the undeniable consequences of the executor’s doctrine, his claim 
can have no foundation in the common law of Scotland ; for it would be ab- 
surd to suppose the law of any civilized country so unjust. It is true, the act 
of sederunt 1662, puts it in the power of creditors to prevent this injustice. 
But then, if an executor had not this privilege originally, which is endeavour- 
ed to be made out above, he cannot have it at present j for it is not the intention 
of the said act to bestow such a privilege, but rather the contrary. At the 
same time, this act js but an imperfect remedy, since its benefit subsists but for 
six months ; and when persons die in credit, this short time elapses without any 
diligence. 

At the advising the cause, Elchies gave bis opinion upon the authority of Sir 
Thomas Hope, that an executor may make paymens to himself. But he dis- 
tinguished betwixt debts due to the executor himself, and debts outstanding, 
where he is only cautioner; with regard to the latter, he admitted, that an exe- 
cutor can have no preference, because the debts are not paid. Arniston ob- 
served, that Lord Stair puts this matter upon the footing of compensation, 
which extends the privilege ;o a cautionary engagement. 

J‘ Found, that the petitioner, being confirmed executor-testamentar to Pa- 
, trick M‘Dowal his father, was preferable before the other creditors of the said 

defunct, for payment of the debts wherein he stood cautioner, or otherways 
bound for the said defunct ; and likewise found, that the petitioner as executor 
* foresaid, was preferable before the other creditors for the debts' paid Jjy him, 

and to which he obtained assignation before the date of his confirmation.” 

What prevailed here over principles of law and equity, was an established 
opinion, founded on the authority of Lord Stair, and of some singular deci- 
sions, that an executor is entitled to plead compensation. The pernicious con- 
sequences, however, of this judgment may be prevented by diligence w'ithin 
the six months. And hereafter, it is supposed, no creditor will neglect the pri- 
vilege given by the act of sederunt. 

Rem. Dec. v. z. No 63. p. 98 
D. Falconer reports the same case. 

1 744 December 22. — Patrick Macdouall of Crichen named his son Mr 
Charles Macdouall, advocate, his sole executor and universal legatar, and bur- 
dened him with the payment of his just and lawful debts. On this testament, 
Mr Macdouall was confirmed executor more than six months after his father’s 
death, under protestation, that his acceptance of the foresaid nomination, with 
the burden of the defunct’s debts, should only subject him thereto to the ex- 
tent of the inventory given up, and w r hat he might thereafter eik to the samp, 
and as accorded of the law. 
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Mr Macdouall had been bound with his father in some .debts that were out- 
standing at his death, part of which he had paid before confirmation, and since 
the same, and had also, before confirmation, paid some debts, for which he was 
not engaged, for all which he claimed a preference to the other creditors, as 
being creditor to his father for relief, and alleged, that this preference was due 
to an executor. 

The Lord Ordinary, 15th February 1743, found, “ That the debts paid by 
the executor before confirmation, and those debts paid by him since confirma- 
tion, or for which he stood bound, Were only to be ranked on the subject of 
the father’s estate, pari passu with the debts due to the other creditors ; and, 
23d November 1743, adhered.” 

Pleaded in a reclaiming bill for Mr Macdouall, In competitions amongst 
creditors, the laws of all countries favour the vigilant, the first arrestment by 
an hour is preferred ; and thus it was amongst executors, till, by the act of 
sederunt 1662, it was ordained, “ That all creditors of defunct persons using 
legal diligence at any time within half a year of the defunct’s death, by cita- 
tion of the executors-creditors, or intromitters with the defunct’s goods, or by 
obtaining themselves decerned and confirmed executors-creditors, or by citing 
of any other executors confirmed, should come in pari passu with any other 
creditors who had used more timely diligence, by obtaining themselves decern- 
ed executors-creditors, or otherwise.” But this is not extended in infinitum, 
por is it reasonable the most negligent creditor should be brought in pari passu 
with those who have properly attached their debtor’s effects. 

Had Mr Macdouall confirmed himself executor-creditor, he would doubtless 
have been preferable, and the Lord Ordinary has found .him entitled to a pari 
passu preference, though he has done no other diligence than his general con- 
firmation ; and if it be once admitted, this gives a preference, there is no me- 
dium, it must give it for the whole, as being equal to a confirmation as execu- 
tor-creditor. When any one is possessed of two characters, it w’ere whimsical 
to require the title to be made up on both ; the general comprehends the par- 
ticular ; and therefore, if one is confirmed executor-nominate, or nearest of 
kin, it were absurd he should also ber confirmed as creditor. The law in this 
case does not oblige him to take a decreet against himself, nor to assign to 
another to have it taken in that person’s name ; and nobody can with reason 
complain, since, by doing diligence within six months, they can bring in them- 
selves pari passu ; and here Mr Macdouall did not stir till the six months were 
out ; so that, during that time, any body might have applied. Stair is express 
on this point, B. 3. T. 8., § 73, 76, and 77; and here this author makes n* 
distinction betwixt debts originally due to the executor, and debts paid by, or 
assigned to him after the death, and before confirmation. The law has inhibit- 
ed him from voluntary payment, after he is actually in the office, but it has 
gone no further. It was found agreeably to what Mr Macdouall here pleads, 
Vol. XXIV. 55 R 
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No 25. 19th December 1740, Hamilton of Olivestob, and Mr James Baillie, against 
the Creditors of Menzies of Gladstanes, No 29. p. 2099. Mr Thomas Menzies 
being confirmed executor to Sir William, his father, the Creditors pursued his 
cautioners, who excepte4 upon debts paid by the executor before confirmation, 
and for which he had taken discharges or assignations. 

Answered , The powers of an executor, by the law of Scotland, are not equal 
to those of a tutor, who can pay creditors at his own hand, and prefer one to 
another, as the proprietor might, unless interpelled ; but an executor’s business 
is to get in the defunct’s effects, and, as he is the Commissaries’ factor, he can- 
not dispose of them without their warrant : Hence it is, that he cannot take 
credit for debts due to himself ; he cannot pay himself more than any other, 
without' the authority of a judge ; and he may obtain a decreet for his warrant, 
by assigning his debt to a trustee for that purpose. 

Were it otherwise, it would be iniquious to give the office to any creditor of 
a defunct ; and this the Commissaries often could not help, since they are 
obliged to prefer the nearest of kin, and if such be a creditor, he is thereby 
preferred to all the rest; but the thing is still more absurd in the case of an 
executor-testamentar ; for, by the rule contended for here, it is in the power of 
a man not solvent to prefer his most favoured creditor, by naming him his exe- 
cutor. Such are the consequences of this doctrine by the common law, and if 
may be doubted if they are at all obviated by the act of sederunt 1662 ; by it all 
creditors are preferred pari passu , who do diligence within six months, by ob- 
taining themselves decerned executors-creditors, or by citing the execu- 
tors ; but there is here no mention of debts due to the executor himself, and if 
they are privileged, there are no words in the act to deprive them of that pri- 
vilege, and bring in others pari passu with them. • - 

The petitioner’s argument, that a general title comprehends a particular, is 
specious, but fallacious, and not founded on principles; for as two confirma- 
tions are incompatible, a confirmation qua nearest of kin, or testamentar, is so 
far from implying one qua creditor, that rf it excludes it. It has already been 
' noticed, that a confirmation on a general title gives no authority to pay without- 
warrant from the Commissary ; it does, not give the executor power to pay him- 
himself more than any other ; therefore it is not a confirmation as creditor, 
which is nothing else but the obtaining power to intromit with the defunct’* 
effects, and to apply them to the person’s own payment ; so that this argument 
is plainly begging the question. 

It is taken for granted, without reason, that if the petitioner had confirmed 
as executor-creditor, he would have been preferable ; but probably the event 
would have been otherwise ; for such a step, either before or after the six 
months, would have alarmed all the creditors, who would have got themselves 
conjoined ; and it is plain he has lain by till the time was over, depending on 
a preference, as executor-testamentar ; which office, he knew, could not be re- 
fused him. 
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The opinion of Lord Stair, in a point whert he is single, cannot be suffi- 
cient to establish a doctrine, which is an inlet to so much injustice ; and as he 
carries it so far as to give a preference to debts acquired never so short while 
before confirmation, it would put it in the power of an executor to prefer any 
creditor he pleased, by taking assignations to their bonds, giving his ow'n in 
their place, and then confirming ; and here he might make his own profit, by 
preferring those that offered him the largest compositions. In the case Olive- 
stob and Bailiie against the Creditors of Menzies, there was this particularity, , 
that Mr Menzies being served heir to his father, was obliged to pay his debts, 
for which he had relief of the executry ; and he being also confirmed executor, 
the Lords sustained these payments to exhaust the inventory against negligent 
creditors ; but here they have put in their claims quamprimum , and no good 
reason can be given to prefer an executor more .than an heir cum benefiting who 
must do diligence, if he has a mind to compete on bis debt. 

Laying aside this general topick, the petitiorier ought to have no preference, 
because he is named with the burden of*the defunct’s debts, and gets a subject 
assigned him for that purpose. In this trust he must deal equally, he cannot 
prefer one creditor to another, nor himself to them all. Suppose the testament 
had contained a particular list of debts, he Could have paid them without de- 
creet; but .he must have paid all alike, as the purchaser of an estate, bound to 
pay creditors in a particular list, must do, if the debts exceed the value, 20th 
July 1714, Blair against Graham, Nq 22. p. 7744. By accepting the testa- 
ment, he becomes bound to pay all his father’s debts, if not universally, at least 
as far as the subject will go ; the obligation is equally to all, and this bars all 
preference, except in so far as a creditor forces it by diligence. 

The Lords found, That the. petitioner being confirmed executor-testamentar 
to his father, was preferable to the other creditors of the defunct, for payment 
of the debts whereon he stood creditor .to him at his death, for relief or other- 
wise ; and also found, that the petitioner, as executor foresaid, was preferable 
lo the other creditors for the debts paid by him, and to which he obtain- 
ed assignation before the date of the confirmation. 

Act. H. Home. Alt. Loclbart. Clerk, Murray. 

D. Falconer , v. 1. p. 33. 


* 745 * 7 une 7 * The Lady Crowdiiknows against The Creditors, 

William. Crichton of Crawfurtown left several children, amongst whom were 
John his eldest son, and Anna a daughter, married to John Bell of Crowdie- 
knows ; and having died in bad circumstances, several adjudications w ere led 
against his son, which, upon his death also, were purchased in by Crowdie- 
knows, and an adjudication led by him besides for his Lady’s portion. Thit 

55 R 2 


No 2 5* 


No 26. 

If a trustee of 
a* adjudica- 
tion recover 
payment out 
of a collateral 
security for 
the same 
debt, thoujk 


Digitized by v^ooQle 



No 2 6. 

he hat not 
been assigned 
to it, this 
will impute 
in extinction 
of the adjudi- 
cation, 

A disponec 
to an adjudi- 
cation haring 
recovered 
part of his 
debtor's 
effects, in 
virtue of hit 
wife being 
executor to 
him, found 
obliged to 
impute them 
in pa/mtnt* 


( 

I 


10014 ' PAYMENT. " 

process was against herself, as having then become apparent heir to her father. 

Crowdieknows’s affairs having also gone wrong, his estate was adjudged, and 
as part of it, the estate of Crawfurdtown ; and the whole being, after bis death, 
brought to a judicial sale, compearance was therein made by William Veitch, 
Writer to the signet, adjudger in trust from his Lady, the apparent heir of 
Crawfurdton, and several objections made to his adjudications thereon. ~- 

Objected to*an adjudication led by the Duke of Queensberry, and transferred 
to Crowdieknows ; That Coupland of Collieston being debtor to Crawfurdtown 
in, 2000 merks, he assigned it to Douglas of Fingland, for the behoof of the 
Duke of Queensberry, in part of a greater sum due by him to the Duke, 
which sum, with an adjudication thereon, was by his Grace made over to 
Crowdieknows, and Collieston’s bond delivered up to him without any trans- 
ference thereof; but of which he had since received payment; and by this' 
means had got payment pro tanto of the adjudication. 

Answered ; The receiving this money did operate no extinction ; for, lit, 
there could be none in the person of the Duke, as the bond was never in him, 
but stood vested in hi* factor, though as an additional security for his behoof ; 

2 dly, In Crowdieknows there was none ; for, by receiving the money, he 
became debtor to the executry, as he was creditor to the hareditas jacens ; 

3 dly, Supposing his lady both heir and executor to her father, neither of 
which she then was, as she had not made up titles, and had a sister ; yet 
compensation does not operate till it be proponed, and the pursuers of the sale 
are singular successors, adjudgers from Crowdieknows of the adjudications, 
standing in his person. 

Replied , The bond was assigned to the Duke’s factor in part payment of the 
debt due to his constituent, and was never in Crawfordtown’s executry ; and 
so the money being received by the Duke, or by Crowdieknows in his right, 
must impute as payment, and this may be objected to- singular successors. 

The Lord Ordinary found, 4 that the debt due by Collieston ought to im- 
pute pro tanto , to extinguish the Duke of Queensberry’s adjudication;’ and 
the Lords, on bill and answers, adhered. 

1745. July 26. — In the cause between these parties, is was objected to the 
adjudications led, and purchased in by Crowdieknows, That there having been 
a bond of 2000 merks granted by Robert Maclellan of Barclay, and Samuel 
Maclellan his brother, to John Crichton of Crawfurdtown, this was confirmed . 
by Crowdieknows, in name of his wife, as nearest of kin to her brother, and . 
he had thereupon assigned it to a person who recovered payment thereof ; and, 
therefore, he having intromitted with this sum belonging to his debtor, while 
the adjudications stood in his person, it behoved io impute in payment of them, 
at least he thereby became debtor in the sum received, as he was creditor in 
jbt sum adjudged for, and this introduced a compensation, 
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Answered - y That there 'could be no compensation betwixt an adjudication 
and a personal claim ; and, besides, there . was no concur sus crediti et debiti 
between the same persons* as the- bond belonged to his lady, who, not malting 
up titles to the estate, was never debtor in the sum adjudged for. 

TheLord' Ordinary found, ‘ That the debt due to John Crichton by the 
Madellans was not to, be imputed towards the extinction of the adjudications, 
reserving to the Lady to recover' that debt- as accorded. 

- At advising a bill and answers', it occurred to some of the Lords, that it 
might make a difference, whether his adjudication for his Lady’s portion, led 
Against herself as apparent heir to her father, proceeded on a renunciation or a 
decreet on the passive titles, for in that case she was debtor ; but others thought 
if the decreet had passed without a renunciation, this could not have been 
made use of against her to subject her to the debt, because her husband ought 
to have taken care that she should have renounced } and therefore it could not 
be urged in her favours. >■ 

- The Lords, 7th June, adhered. 

Pleaded in a reclaiming bill; That Alexander Ferguson of Me had,. upon 
debts due to him by Alexander Crichton of Crawfurdtown, led an adjudication 
against John, his son and apparent heir, which proceeded ona deerriet on the 
passive titles, he having ;in this case neglected to renounce, which was acquir- 
ed by Crowdieknows ; arid the bond recovered by him being originally grant- 
ed to John Crichton, he had recovered so much of his proper: debtor’s effefcls, 
which behoved to impute as payment. - , 

Upon answers, the Lords, 12th July, found, that the debt due by the Mae- 
lellans to John Crichton was imputable in -extinction of the debt due to Fer- 
guson of Isle,' and this day refused a bill, and adhered. 

Alt. IV. Grant tt Fergus:on. Act. A. Macdoual. Cleric, Kilpatriti. 

D. Falconer, v. r. p. p3, & 124. 


* 747 - 7 une 5 * 


James Haliburton against Blackwood of Pitreayie. 


Sir Robert Blackwood of Pitreavie, William and Robert Blackwoods mer- 
chants in Edinburgh, granted bond for L. 2000 Scots to iirny of Brcomhill, 
and William and Robert granted to Pitreavie a bond of relief. 

James Haliburton, writer to the signet, paid Broomhill upon an assignation, 
and thereupon pursued Mr Robert Blackwood of Pitreavie, son to the granter, 
who pleaded , That money had been imprest into Mr Halibuaton’s hand to 
make the payment, by Robert Blackwood, then collector of the cess for the 
city of Edinburgh, co-obligant with Pitreavie, and from whom he had a bond 
of ielicf; that, therefore, the debt being extinguished by 'the debtor’s money, 
it was wrong in Mr Haliburton to take an assignation thereto. 
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r. Mr Haliburton being appointed to confess or 'deny; declared that he agreed 
with , Robert Blackwood to borrow, on their bill, L. *8o Sterling, out of the 
•Rci/al Bank, to pay Mr Birny, and that for his security be should take assign* 
ation to the bond ; that, accordingly, on the 13th December 1735, he accepted 
arid dfliverOdio Robert Blackwood a bill, blank in the date, for, L. 181 : tos. 
.w’boi.tha t ^psae day gave. him. 17.2 :il : 6, which, with a note of DAlserfV, 
for L. 10 odd, shillings, he also that; day paid to Broorahill, and got. the assign 
nation;; .that, the frill to the bank .was from time to time renewed, until that, 3d 
April *737j they gave, their joint frill for L. 121, which he paid 8th July 1738, 
extending^ withjinterest.and charges, thereon, to L. 128 : 7 : i-half pence, which 
wasjall he demanded* . , 

: 'Pleaded fbrPffreavie^Thisaccount: of thc tcansaction appeared to be false ; 
for, by 'the barik-bOoks, Robert' Blackwood got from the bank, 13th December, 
L. 2J0 on diis. cashracfcount; which besides appeared from, his own general ac- 
count of cash, wherein he had also made this entry, To Js. Haliburton L. *30 ; 
To ditto To pay my bond to Dr Birny L. 183:6:8. 

Tbe first ^borrowing by them, was t8th December L. 145, also marked in 
Blackwood’s private account of cash, which was executed by Blackwood’s depo- 
siting ini the banka bill of Haliburton’s to him, of the. 13th, for L. i8e, as a 
security for the principal then borrowed, and interest ; but if this was the. one- 
rous cause of his taking, tbd assignation, it was a fraud concerted between them 
to keep up the bond against -Blackwood’s cautioners after it was paid by the 
debtor’s money; and, to effect this, Haliburton had granted a bill, which 
might, at any time, be given up, that, upon pretence thereof, he might say 
the money was his. 

The money borrowed on this deposite was] paid 10th August 1736, at which 
time no mew bill was granted, as would have been the case if the debt had 
been continued,, by renewing the security ; but, on the 25th September, there 
was a new bill granted by them for L. 181 : ios., renewed 3d April 1737 for 
L. 121, and paid by Haliburton 8th July. 1738 ; but the distance of time, from 
the payment of the former borrowing, shewed this to have been a new con- 
traction; arid thus, it' appeared, Mr Haliburton’s account of the matter wa# 
not true, but the debt was really paid with Mr Blackwood’s own money. 

Pleaded for Mr Haliburton; That Mr Blackwood being prest for Birny’s 
bond, applied to him for hi^ assistance, and he gave him a bill for L. 1 80, pay- 
able 2d February 1736, to be a fund for raising the money; that the same day 
he got from him that sum, with the remaining odd money, which he paid to Mr 
Birny, and, as they had agreed, took an assignation to the bond ; that it now, 
indeed, appeared Blackwood was able to raise the money without immediate 
assistance, as lie did not make use of the credit afforded him till 18th Decem- 
ber ; but, at that time, it becoming necessary for him to replace the money 
Jie made use of, , he raised it upon the deposite of Haliburton’s bill, by borrow- 
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ing thereof L. 146 : 4: 2, tlnd having ;paid the same 10th August 173d,' heY no 
doubt, got up his deposit ; but having still occasion' for a further Supply, re- 
tained it for that purpose ; that, 25th September, he got on Haliburton’s secu- 
rity L. 130, for which they gave their joint bill, and did not deposite the for- 
mer, as- more than six months were elapsed from, the , date, and of this trans- 
action there remained a holograph memotfindum in a pocket-book of Black- 
wood’s, viz. that they then accepted a bill for L. 181 : 10s. for which he had 
received L. 180; that, 8th April 1737, Blackwood made a partial payment; 
-and, taking up the old bill, they granted a new one for L. 121,' which Hali- 
burton paid 8th July 1738, amounting to L. 128. " . r 

This state of the case, which appeared from the f bank accounts, did not; as 
Was alleged, differ from- the account given by Mr Haliburton, except that from 
memory he had said they jointly accepted a bill, whereas he had given his bill 
to Blackwood, who deposited the same, with a blank indorsation ; but, as the 
one was drawer, and the other accepter, they were both bound to the bank, 
and it was properly their joint bill., , 

The bill then, which Was as good as money, and on Which -Blackwood 
actually raised money, 'Was'' a sufficient onero’us'-e&use for-the assignation; and, 
as Haliburton had since paid for it, or that which came in its place, he craved 
the benefit of his security to the extent of what he had di$burst. 

\ . 

. < i.T • . . . ' ..i 

Certificate by the Accountant to the Royal Bank* ,1 , j 


-.a 


1 735 - 
Dec. 1 8. 


Royal Bank, lent Robert Blackwood, collector of the 
, cess in Edinburgh, per bill, payable at 60 days after 
date, for - L. J4.6 „o 2 

Per deposit of his bill on James. Haliburton, writer to , , ' •* f 

the signet, dated 13th December, payable ->2,d Fe-, . . 

bruary, for L. 180. 


1736. 
Aug. 10. 

173^' 

$ept., 25- 

1737 * 
April 8. 

1 737 * 
April 8. 

I738- 
July 8. 


i ) 


The above bill paid for L. 146 : 4 : 2. 


■* ‘ . . , > ■ ; ' *J< j \ , C > ... 1 

Ditto lent the said Robert Blackwood and Jaimes Hali- ’ 
burton, writer to the signet, per bill at ditto’s .date for 1 81 ; 10 


The above bil^paid. 

Ditto lent. same, two persons, payable at ditto’s date *21 o a* 

The above bill paid. 
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Nq zf o'llfafial'MQtkt vMdfabutrgb *]tb February 1745, That the abort are taken from 
the btoeks of tbie bank, •« certified by - 

; William Mitchell, Accountant. 


Abstract from Robert Blackwood , Merchant in Edinburgh , his 
Cash- Account with the Royal Bank. 

1 : : . . 1 . - - ' 1 - • ' - * ' . 

The Bank Debtor. The Bank Creditor. 

' 735 ' * 735 * , 

Dec." 18. To L» 145 L.I45 © o Dec. 13. By my order for 

L. 130 L. 130 o © 
; , By ditto for L. 100 100 o o 

V. \ . L. 230 o o 

. Abstract from Robert Black wood's Account of Receipts and Payments 
ofMoncy the Mouth of December 1735. 

Receipts. Payments. 

1735 - * 735 *. 

Dec. 13. From the bank L. 230 o o Dec. 13. To James Hali- 
From Dalserf in full of barton- L. 130 o o 

his bill . - 10 15 3 To ditto to pay my 

1 6. From A. Blackwood 13 o o bond to Dr Birny 183 6 8 

From ditto the L. 80 16. To J. Haliburton 40s. 4 o o 

per bill in full 86 o o To the bank - 145 o • o 

From James Ramsay 55 0 0 18. To the bank - 50 o o 

18. From ditto - 50 o - 0 To ditto 145 o o 

From the bank on James- ' t 

Haliburton’s bill of 

L. 180 - 145 00 r 

The Lords found, that the debt ^yas paid , with Robert Blackwood's own 
money, and therefore James Italiburton could not make use of the bond 
a^sighed to him against the cautioners, reserving to him action against the re- 
presentatives of Robert Blackwood. ! 


Act. IV. Grant. Alt. Hamilton. Clerk, Kirkpatrick. 

c r - i - j “ • ; D. F&fconer, it. t. No 18c. p.3.41. 


Digitized by v^ooQle 



PAYMENT. 


toor <> 


1751. February 22. Margaret Symer against David Doig. 

John Livingston, in 1702, disponed bis estate of Balrownie to Sir David 
Amot, who was succeeded by Helen his sister : She disponed it to Mr James 
Ker, minister at Dun, who was infeft 1709 ; and having served the disponer 
heir to her brother, and infeft her, eypcde a charter oh her resignation, and 
was again infeft 1 732. 

Mr Ker acquired, amongst several other incumbrances on the estate, an heri- 
table bond granted 1670 by David Livingston of Balrownie to John Symer, 
whereon infeftment had followed 1705, by purchase from Margaret Symer, 
John’s grand-daughter, whom he infeft on his precept of dare constat ; and, on 
her disposition, 3d July 1731, infeft himself 8th of that month. 

David Doig of Cookston led an adjudication Qf these lands against Patrick 
Livingston, apparent heir to John, upon debts of John’s, acquired by Patrick’s 
trustee, and made over to Mr Doig ; as also on Patrick’s own bond ; and an- 
other on Patrick’s irredeemable disposition $ as also another 1739, against David, 
Patrick’s son, on a debt of John’s ; and, on this last title, insisted in a reduc- 
tion of the disposition -to Sir John Amot, founding upon it as it was on a prior 
debt secured' by inhibition, which -would entitle him to reduce, in so far as it 
was prejudged, in case he failed in his total reduction, which, however, he pre- 
vailed in, 13th February 1741^ the sid^-sctjptipns of the disposition being 
forged. 

Mr Ker then founded on an adjudication in his person, whi$b w.^s sustained 
as a right in security ; and insisting on bona jides , in the perception of the 
rents, to stop imputation of the excess over his annualrent, to the extinction 
of his principal, this was repelled ; and-, 27th January 1743, all his rights were 
found extinguished, he being charged with crop 1740, and precedings since 
his entry. 

Margaret Symer, 23d October 1741, revoked her disposition, and pursued a 
reduction on the heads of minority and fraud ; on which last she obtained 
decreet, nth January 1743. These processes, though at once pendent, were 
not conjoined. 

Margaret Symer being reponed, pursued a poinding of the ground. To 
which it was answered for Mr Doig, The debt was extinguished by Mr Ker’s 
intromissions while it stood in his person. 

Pleaded for the pursuer ; Mr Ker, beside the disposition which is now redu- 
ced, had in his person a title of property, to wit, the adjudication, the legal 
whereof was run, and thereon he was bona fide possessor. It is true this, when 
it was opened, could not hinder his intromissions from being imputed to the 
extinction of his capital secured thereby ; but if he had had no other title, it 
would have saved him from repetition ; consequently the rents bona fide con- 
sumed ought not to be imputed to the extinction of another incumbrance he 
Vol. XXIV. 55 S 
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No 28. had on the estate, which he had purchased to disincumbef his right, and not 
to make a title of possession ; and therefore the heritable bond is not extin- 
guished ; especially it ought not to be found extinguished in prejudice of the 
pursuer : Mr Ker could not impute his intromissions to the extinction of the 
bond, which he had obtained the disposition of from her by fraud and circum- 
vention ; and though it is found against him, at the instance of Mr Doig, that 
they must be imputed to all the rights in his person j this cannot prejudge her 
a third party not in that process, and whose reduction was pendent before the 
interlocutor. 

Pleaded for the defender ; All Mr Ker’s intromissions charged upon him, and 
wherewith the whole rights in his person were found extinguished, were before 
intenting the pursuer’s reduction ; bona fides might save him from repetition, 
but not from imputing the rents to his whole incumbrances, and amongst the 
rest to this debt which he held from the pursuer by disposition, though redu- 
cible. 

The Lords found, that the intromissions had by Mr Ker behoved to impute 
to the pursuer’s heritable debt then in his person. 

Reporter, Kilkerraa. Act. H. Hem. Alt. A. Motiewol. Clerk, Juttie*. 

X>. Falconer, v. 2. No 203. /. 245,. 


Payment, when presumed. See Presumption. 
See Appendix. 
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1602. Jauuary 14. John Home against Walter Carncross. 

T OHN HOME, master hunter to his Majesty, having obtained the escheat 
J of Walter Caimcross, and general declarator thereupon, pursued certain 
particular tenants of the said Walter’s lands, for payment of th^ farms of the 
years 1599 and 1 600. It was excepted That the pursuer could have no right 
to the* half farms of the year 1599, because the said Walter’s escheat could 
not fall before the committing of the crime, and the crime being committed in 
August 1599, or thereby /and he only denounced in October thereafter, he had 
undoubted right to the farms of that year, at the least to the half farms of that 
year ; for albeit farms be not paid while betwixt Yule and Candlemas, yet they 
are owing, -having respect to Whitsunday and Martinmas ; and if the heritor 
decease before Martinmas, the half farms of that year will appertain to his exe- 
cutors, because he lived after Whitsunday, and so the. term of Whitsunday 
being past before committing of the said crime, and before this denunciation, 
it was lawful to him to- receive payment of the half farms, and give his acquit- 
tance thereupon, which may exoner the tenants at all hands. To the which it 
was replied, That albeit respect be had to the division of the farms according 
to the time of the decease of the heritors, when the question is betwixt the 
defunct’s executors and his heirs, yet, in other cases, there is no such respect 
had to the prejudice either of the master’s creditors, or the King’s donatar ; but 
the terms of Yule and Candlemas are only respected, before the' which there 
can no lawful payment be made by the tenant to his master, or any other in 
his name, or at his command, of his farms, and if any thing be done in the 
contrary, it will not stand, nor be found lawful ; otherways it should lie in the 
master and tenant’s hands by collusion, and antedated acquittances, to defraud 
all creditors of thei* debts, and lawful arrestments and poindings, and the 
King’s donatar of the escheats and profits of the liferent. In respect of the 
which reply, the Lords repelled the exception, and found, that as the tenant 

55 S * 
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No I. could not be compelled to make payment of his farms before Candlemas, so- 
he could not, by his' voluntary payment before the term, prejudge either credi- 
tors or bis Majesty’s donatar. 

Fol. Die. v. 2. p. 52. Haddington , MS. No 665. 


1611. January 31. Wilson against Warrock. 

No a. 

A tenant being called to make his farms furthcoming, as arrested for pay- 
ment of his master’s debt, will not be heard to defend himself by an alleged 
payment, made upon an assignation made by the master to pay a part of his 
duty as free mail, because it is not lawful, by private assignations betwixt the 
master and the tenant, for payment of mails or farms before the term, to pre- 
judge the arrestments of lawful creditors of their just debts. 

Fol. Die. v. 2. p. 52. Haddington MS. No 2136. 


2628. February 29* Laird of Cleghorn against His Father’s Tenants. 

3 *- A donatar to. a liferent having obtained a general declarator, and having; 
arrested, in the rebel’s tenant’s hands, their mails and duties, pursues them for 
the same by a special declarator. The tenants allege , That they had paid the 
mails to their master before the- arrestment. It was replied , Their payment 
before the term could not be allowed; — The Lords repelled the tenant’s allege- 
ance in respect of the reply. 

Fol. Die. v. 2. p. 52. Auchinleck , MS. p. 62. 

*#* Durie reports this case :: 

In a special declarator of L. Cleghom’s liferent, at the L. of Lauchop’s in 
* stance, donatar thereto, against the tenants of the rebel’s lands, for payment of 
their farms, the years 1626 and 1627, which farms were arrested in their hands 
by the donatar long before the terms of payment, viz. before Martinmas the 
said years ; and the defenders alleging, that they had advanced to their master 
the said farms, and satisfied him of the prices, convened betwixt him and 
them therefore, before hand, before the arrestment, which they alleged they 
might lawfully do, even before the terms of payment, he being then and of 
before their master, to whom they have been in use to pay their duties, and 
for whose supply and help in his necessities they might do the same lawfully at 
any time, nothing being done to hinder them when they transacted and made 
the said payment. This allegeance was repelled, and the payment advanced 
before the terms of payment was not. sustained to liberate foe tenants, seeing,. 
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Before the said terms of payment, the donatar had arrested the Same debito No 3. 
tempore ; for, if it should be lawful to allow this payment made before hand, 
before the terms, the donatar and creditors might ever be prejudged ; and, 
therefore, those who pay before they can by law be compelled, must do the 
the same suo periculo , and not to the hurt of others, and they should provide 
for their own relief. 


Act* Motvau. 


Alt. 


Clerk, Hay, 

Dune, p. 352. 


16291 June ixi Gray against Campbell. 

Some feu mails, for divers years and terms to come, paid and advanced to 4 * 

the heritor or liferenter, or any other having right to the lands, by the tenants, 
is not allowed to liberate the payer of those terms which were not come the 
time of making of the payment, if he, to whom the payment was made, shall 
happen to be denuded of his right, in favours of any other, before the expiring 
of these terms, the duties of which terms will pertain to him, who then shall 
have right to the land, notwithstanding of the tenant’s payment making to his 
master before hand, the master then having a right undenuded, but prejudice 
of the tenant’s relief against the master to whom he paid, or for whom he paid 
to another, there being no real deed done by the tenant to affect the land to 
him, whereby to retain the duties for his relief. 

Folt Die . 13. 2. p. 52. Durie , p, 443. . 


1662. January 7. Earl of Lauderdale against Tenants of Swinton. 

No 5; 

Earl of Lauderdale, as having right to the forfeiture of the barony of Paynsent of 
Swinton, pursues the tenants for mails and duties. {George Livingston, one of MtfrTwh*’ 
them, alleges. That he must be assoilzied from one year’s duty, because he Si®?, he 1 *' 
offers him to prove, that it is the custom of the barony of Swinton, at least of baron r> found . 
a distinct quarter thereof, that the tenants do always at their entry pay half a g^nst'adona. 
year’s rent, and are free of rent at the term they remove, and so do all along ^ fforfe **' 
pay a year, at the least half a year before the hand ; and subsumes, that he 
has paid accordingly to Swinton himself, for a term’s. mail, due for the crop 
which is after the pursuer’s right. The pursuer alleged , , Non relevat against 
Him a singular successor, or against the King his author; because, that party 
that hath right to the land, hath right to the fruits, and so to the rents which 
are payable for the fruits which were extent upon the land, or growing after, 
that party’s right, and no payment before the hand can liberate the possessor? 
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from the pursuit of a singular successor ; therefore it hath been frequently 
found, that payment before the hand is not relevant against an appriser, yea 
even against an arrester ; so that the King and his donatar (since their right 
was established and known) cannot be excluded by payment before the hand 
to ft party who had no right to the land, or to the fruits, that year ; otherway# 
both the King and creditors might be defrauded by fore-mails, or by tacks 
appointing the fore-mail to be paid the first term, (whatsoever length the tack 
be) ; 2dly, Any such allegeances were only probable scripto vel jur amenta. 
The defender answered , That the case here is not like the fore-mails instanced, 
because every year is paid within itself ; and so the first year, the half at the 
beginning thereof, and the half at the middle thereof, and subsequent years 
conform, which must be sufficient to the tenant j otherways paying at Whit- 
sunday and Martinmas, should not be liberated, because the whole, year is not 
run out ; or a tenant paying his farms at Candlemas should not be secure against 
singular possessors for the profit of grass thereof till Whitsunday. 

The Lords found the defence relevant, and the custom of the barony to be 
proven by witnesses, and likewise the payment of the duty in so far as in 
victual ; and also for the money not exceeding an hundred pounds termly.— * 
See Proof. 

Fol. Die. v . 2. p . 52. Stair, v. i.p . 75. 


1667. February 5. Lady Traquair against Marion Houatson. 

The Lady Traquair pursues Marion Houatson for the mails and duties of a 
part of the liferent lands, who alleged,. Absolvitor, because her umquhile hus- 
band, who was immediate tenant to the umquhile Earl, had bona fide made 
payment to him. Likeas the defender being only subtenant to her son, had 
bona fide made payment to her son of her duty. The pursuer answered , That 
neither of the allegeances was relevant ; because any payment that was made 
by the defender, or her umquhile husband, was before the term of payment, 
and so could neither be said to be Iona fide, nam ex nimia diligentia suspect a est 
fides, neither could it prejudge the pursuer. 

The Lords were all clear, that the payment, made by the principal tacksman 
before the term was not relevant ; but, as to the payment made by the sub- 
tenant to the principal tenapt, the Lords debate the same among themselves, 
some being of opinion, that the subtenant’s payment bona fide before the term 
was sufficient, because he was only obliged to the principal tenant, and he 
might have a tack for a less duty than he, or for an elusory duty, which, if 
he paid, and were discharged, he was not convenable ; and oft-times the sub- 
tenant’s term was before the principal tenant’s ; yet the Lords found, that pay- 
' ipent made bona fide by the subtenant to the principal tenant was not relevant, 
and that because the master of the ground has action, not only against the 
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tenant, but also against the sub-tenant, or any who enjoyed the fruits of his 
ground, and may convene them personally for his rent, as well as really he 
has an hypothec in the fruits ; neither can the subtenant prejudge the master 
of the ground of that obligation and action, by paying before the term, other- 
ways he might pay the whole terms of the tack at the very entry thereof, and 
so evacuate the heritors interest as to the subtenant ; yea, though the sub- 
tenant’s tack-duty were less than the principal tenant’s, it would not exclude 
the heritor pursuing him as possessor for the whole, but only give him regress 
for warrandice against the principal tacksman ; but the term being come, if 
the heritor arrested not, nor pursued the subtacksman, he might impute it to 
himself, and the subtacksman might justly presume, that the principal tacks- 
man had paid, and so might pay him bona fide. 

Fol. Die. v. ,2. p. 52. Stair, v. 1. p. 435. 

*** Newbyth’s report of this case is No 28. p. 6221. voce Hypothec. 

See Appendix. 
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1633. July ir. Oliphant against Oliphant. 

QIR James Douglass having married the only bairn and daughter of umqu- 
^ hile the last Lord Oliphant, and she being served heir general to her immedi- 
ate predecessor, who died before her said father, pursues hoc titulo , as heir to 
her s^jd predecessor Patrick Oliphant, nearest heir-male in blood to her said 
father, for annulling a contract made betwixt him and her father, whereby he 
dispones all his lands, together with the title and dignity of the Lordship of 
Oliphant to the said Patrick and his heirs-male, which failing, to return to the 
disponer and his heirs-male, containing a procuratory of resignation ; to hear 
and see it reduced, because it was a paction for honour, which is not in com - 
mercio , not being allowed by the prince, qui cst fons omnis honoris , and so is 
null, and the defender to be decerned to have no right to that title, and that 
the title pertains to the pursuer as nearest heir in recta linea to him, to whom 
that title belongs, notwithstanding of the said contract. The Lords consider- 
ing, after that the parties* reasons were hinc indeA ieard, and at length disputed 
in presence of the Lords, that the pursuer had founded the pursuit upon her 
claim, as heir to her grandsir, and not upon any succession, as heir to her fa- 
ther, which father was served heir to the same, person her goodsir, before his 
decease ; likeas, her father had bruiked the title of Lordship during his life- 
time, by riding in Parliament, and by being designed in the infeftment of 
his lands, granted to him by the king (his cousin) with the title of Lord Oli- 
phant, and by doing of all other acts, whereby it might appear, that he was 
Lord Oliphant, there being no writ more extant, nor patent, to show any erec- 
tion of it in a Lordship, or whereby he or his predecessors were created Lords, 
but only the custom foresaids, and such acts as before mentioned ; they 
found, that this use was enough conform to the laws of this realm, to trans- 
mit such titles in the heirs-female, where the last defunct had no male children, 
and where there was no writ extant to exclude the female ; and because by the 
Vol. XXIII. 55 T 
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contract foresaid, the pursuer’s father held disponed the title to the defender, 
lit supra, in the which there was a procuratory of resignation, albeit the king 
had not conferred the honour according thereto. The Lords found that the 
pursuer had no right to claim this honour, in respect her father was last pos- 
sessor, and died in possession, by the acts foresaids, (there being no - sasine re- 
quisite for the title thereof) and therefore seeing her father had 'disponed the 
same, as said is, she could never misken him, who behoved to be reputed as 
in tenemento , and pass to her grandsir in a higher degree, to eschew the deed 
of her father, whose deed she behoved to warrant, if she pursued as heir to 
him, or by right competent to her as nearest to him; and therefore the Lords 
excluded this pursuer, as not having right to this dignity, seeing the king had 
not conferred the same upon her, and that her father, as said is, by the foresaid 
contract had renounced his right thereof; which albeit it was not found by the 
Lords to be a sufficient right, to establish the honour in the person of the de- 
fender, which no subject can dispone, without the approbation of the prince, 
which being acquired, then the act convalesces ; yet it was found enough to 
denude himself, and his descendants, ay and while the prince should declare 
his pleasure, and either confer the honour on the pursuer, or defender, at which 
the act will take perfection ; and in the mean time, seeing the prince had not 
interponed himself to allow any of these acts, they found, that none of the said 
parties could claim the said honour, but it remained with the king, which he 
might confer to them he pleased : For albeit honour be not annailziable by 
buying and selling, yet the Lords found, that the party having it, might quite 
his own interest, which albeit it would not avail him in w hose favours he had 
done it, unless the prince should allow it, yet it was enough to denude him as. 
said is. See Succession. 

Act. ft i col ton. Alt. Stuart. Advoeatui for the King pretent. 

Fol. Die. v. 2 . p. 53. Durie, p. 685.. 


1710. February 7. 

John Brysson and Claud Henderson Merchants in Glasgow, against 

The Duke of Athol. 

In the action of forthcoming at the instance of John Brysson and Claud 
Henderson, against the Duke of Athol, as debtor to Jean Hardie, relict of 
Hugh Hardie merchant in Perth, James Hardie her brother and John w ar r 
merchant in EdinburgH. ’ ' ard,e 

The Lords found, that Peers are bound to depone in common form, in cases 
where the libel is referred to their oath, as the only mean of probation. 

Fol. Die. v. 2. p. 53. Forbes, p. 39.3. 
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***** FountainhaU reports this case : 

The Duke of Athol being pursued by a merchant in Perth, for an accompt 
referred to his oath, he alleged, by the articles of the Union, he had all the 
privileges due to the English Peers, whereof this was one, not to he obliged 
to depone, but only to declare upon their honour. This point was fully de- 
bated in the case of Arnbath against the Duke of Gordon, where it wa* 
argued, that, by the English law, they had not that method of proving by 
oath, as in the common law and customs of other nations; and when they 
give in their articles upon oath, it is no more than an oath of calumny upon 
the matter, that they think they have reason to believe it to be true. The 
Lords were very cautious ere they proceeded to determine this, and wrote to 
the Chancellor and Judges of England by the President, to get some light and 
directions therein ; but they shunning to give any opinion in so nice and deli- 
cate a point, the Lords found this day, that Peers were bound to depone where 
the oath was final and decisive of the cause, whatever they might plead in 
oaths of calumny or credulity, as oaths in litem, or on the verity of debts, or 
the like. 

Fountainhall, v. 2. p. 564. 


1711. February 9. The Earl of Winton’s Case. 

The Lords, upon report of the Lord Bowhill, found that Peers ought to 
give their word of honour only instead of an oath of calumny ; but that they 
should depone in common form, where things are referred to their oaths of 
verity ; because no probation by oaths of verity takes place in England, where 
a Peer’s word of honour doth pass for an oath. 

Fol. Die. v. 2. p. 53. Forbes, p. 494. 


1711. December 19. 

James Duke of Montrose against M'Auley of Ardincaple. 

In the reduction and declarator at the instance of the Duke of Montrose a- 
gainst Ardincaple, about the right to the heritable bailiary of the regality of 
Lennox, the pursuer being cited upon an incident diligence, as haver of the de- 
fender’s rights ; — the Lords found. That the Duke in this case of exhibition, 
ought to depone in common form ; the oath demanded in an exhibition, not 
being an oath of calumny. In the reasoning of the Lords upon this point, one 
said that the defender in an exhibition might be held as confest for not appear- 
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No 4. ing, or refusing to depone ; and therefore, an oath in an exhibition is litis deci - 
sorium quoad the deponent. And though the pursuer could not be hindered 
afterwards to produce the writ formerly called for in the exhibition, notwith- 
standing the defender’s oath ; yet he 1 could never oblige the defender to depone 
again upon his having thereof, nor fix the same against him by any other pro- 
bation. Another of the Lords thought, that an exhibition approached to the 
nature of a probation by witnesses : And therefore, Peers called therein should 
depone in common form, seeing by the law of England they depone so as wit- 
nesses; 

Fol. Die. v. 2. p. 53. Forbes, p. 555. 

*0* Fountainhall reports this case : 

The Duke of Montrose, pursuing a reduction and declarator against M‘Auley 
of Ardincaple’s right to the heritable bailiary of the regality of Lennox, and 
craving certification ; it was alleged by the defender, the writs instructing my 
right are in your own hands ; and refers the having to the Duke’s oath. An- 
swered, I will search my writs, and on my word of honour shall declare, If I 
can find any thing 'can prove your allegeance. Replied , Though the privilege 
of the English Peers be communicated to the Scots, yet non constat this is one 
of them ; for whatever they may plead in what we call oaths of calumny, yet 
not where it is decisive of the point referred thereto.- And it is certain, before 
the Union, our Peers enjoyed no such privilege ; and it must be instructed 
that the English have it; and there being application made to know their cus- 
toms, no satisfactory answer can be obtained. And the point has been several 
times tabled, and debated before the Lords, and now it can be no longer delay- 
ed. And the Lords found in this case the Duke behoved to give his oath, be,, 
ing an exhibition on the matter. If the House of Peers in England shall de- 
clare otherwise, the Lords will' readily follow their determination, after they 
come to know it, but till then they cannot be blamed to follow their former 
laws and customs. 

Fountainhall, v. 2. p. 689. . 
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1716. December 13. 

Elizabeth Young and her Husband against The Earl of Bute. 

The pursuer’s grandfather being creditor to Stewart of Kilkattan, he assign# . 
the debt in trust to the deceased Kelburn upon his backbond ; and according- 
ly, he did adjudge, in anno 168 r, for the accumulate sum of L. 13,300 Scots; 
and, after his decease, the Earl of Glasgow, his son, corroborates the bonds, but- 
thereafter consents to a disposition of the lands of Kilkattan, made by the laird, 
thereof, in favour of the Earl of Bute ; whereupon the pursuer, as having right. 
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from her grandfather, did insist against the Earl of Glasgow, in respect he con- < 
travened the obligements in his said back-bond ; and in this process a dili- 
gence being granted against the Earl of Bute for exhibiting the said disposition 
and the first diligence being returned, and the second granted, this being in 
effect a caption, which could not be put in execution against the Earl of Bute, 
being a Peer, a petition is given in for thS pursuer, craving that the Lords 
would adhibit a remedy, and founding on a late practice against the Earl of 
Kincardine, where the Lords assigned a certain, day to exhibit the writs called 
under a penalty equal to the damage that the pursuers incur through the failure 
in exhibiting ; and, there being no answer to the petition, 

* The Lords grant diligence to* the petitioner to cite the Earl to compear 
within three weeks, or thereby, to exhibit the writs called for, under the penal- 
ty of L. 50 Sterling ; but prejudice of the petitioner’s claim of further damages, 
as accords of the law.’ 

Act. Jtbn Dundatt. Alt. Dun. Forbts. Clerk, ut supra. 

Bruce , v. a. No 43. p. 58. 


17 56. July 29. M'Donald against a Widow of a Peer. 

The widow of a Peer being debtor to M'Donald in a certain sum of money, ' 
due by bill, he raised and executed a homing against her, and afterwards applied 
for letters of caption. 

The Lord Ordinary reported the bill to the Lords ; who were of opinion, 
that the widow of a Peer was intitled to all the privileges of a Peer, and there- 
fore, 

“ They refused the bill.” 

Fac. Col. No 2i2. p. 309. 

*** See the case of Campbell against Countess and Earl of Fife, No, an * 
p. 9404. voce Oath of Party. 

See Appendix,.. 
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*549. March 22. Home against Hepburn. 

T N causa Georgius Home de Broxmouth contra Jacobum Hepburn de Kirkland- conventional 
■** hill, Dominum de Waddel et alios duos penes 4 lib. monetae Scotke penalties no 
sibi promiss. per illos pro portionibus, viribusque, casu quo, infra certum tem- gible thanfbr . 
pus non deliberaverunt dicto Gcorgio quendam Anglum ad personam ipsius mage*.* 1 
Georgii, in qua re ipsi defecerunt et exceperunt, quod dicta summa apposita 
erat nomine pcenae adjecta, et quod de practica Scotiae poenae non prestantur 
nisi quatenus interest, et ipsi offerebant interesse actoris in hoc casu, et ejus 
liquidationem petierunt ab eo ipso ; quia hoc casu poenam simpliciter pe- 
tebat. Interlocuti sunt domini in re presenti, penes deliberationem angli 
promissam sub poena, hanc poenam prsecise peti posse in odium anglorum, in fa- 
rorem republicse, nec actorem cogendum accipere interesse, cumque in hoc 
casu difficillima foret probatio ipsi actori. Et ita definitive condemnarunt 
reos in dicta poena, licet regulariter, extra hunc casum, de practica regni, 
poenae conventionales non possunt exigi, nisi, quatenus interest actores, quia 
sapiunt quendam usuram et inhooestum questum, quod de jure- canonico vi- 
de in cap. “ Suam,” exa. de poenis, et in cap. “ Abbas,” exa. de iis quae 
vis metusve causa gesta sunt. 

Fol. Die. v. 2. p. 53. Sinclair's MS. p. 96. 


1622. November 29. Semple against Semple. 

Mr George Semple having charged Bryce Semple as cautioner to pay a sum 
contained in a bond made to Mr George for the penalty, the letters were 
found orderly proceeded for the principal sum of 500 raerks. The question be- 
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ing for the penalty, I proponed, that albeit the cautioner was bound conjunct- 
ly and severally, yet it was notour by the bond that the debt was not his, and the 
cautioner so long as he was not charged, had probable opinion that the princi- 
pal had been paid ; arid finding the contractor by the charge, did his duty by 
offer and consignation of the principal. But, it being known by the process, that 
Bryce had known that the principal was not paid, because fie had paid two 
years annual for continuation ; albeit, the bond contained no annual, the 
Lords found the letters orderly proceeded for so much of the penalty as an- 
swered to the annual unpaid. . 

Fol. Die . v. 2. p. 53. Haddington , MS. No 2683. 



1627. March 28. Aytoh< against Paterson. 

Mr James Paterson is charged to fulfil a minute made betwixt him and Mr 
Robert Ay ton, whereby the said Mr James was obliged to pay 4200 merks to the 
said Mr Robert, for the discharge of the reversion of Craigfuthie, and both the 
-parties are obliged to fulfil this minute to each other under the pain of L. 1000. 

, Mr James alleges he might resile from the minute paying the pain. — The 
Lords found he might not resile. ' 

Fol. Die. v. 2. p. 54. Auchinleck , MS. p. 148. 


1628. December 16. Margaret Craig against Oliver Sinclair. 

Margaret Craig obtained a decreet before the Commissaries of Edinburgh 
against Oliver Sinclair, decertjing him to solemnize the bond of marriage with 
her. Thereafter, Oliver gives her a bond whereby he pbliged himself to com- 
plete the marriage with her betwixt and a certain day, and in case of failzie to 
' pay to her 3C0 merks. S,he registrates this, bond, and the day being past, rais- 
eth letters of arrestment, and arrests certain sums owing by the Lady Lothian 
/to the said Oliver, and conveneth her and him for his interest for making the 
same forthcoming. Alleged , No process at the pursuer’s instance, because she 
is cloathed with a husband, (viz. the said Oliver who is decerned to marry her) 
and so she could not pursue her own husband. 2do, No process for the failzie 
before it be declared. 31/0, No process for the sum acclaimed, it being a penal- 
ty for not compLting the marr age, jo which a man could not bind himself 
by law, quia mafrimonta debent esse libera. Answered, I mo. Albeit the Com- 
missaries have decerned (Driver to marry the pursuer, yet so long as the same is 
not accomplished, it is but in fieri, and he is not her husband. 2 do. No neces- 
sity of a declarator, because there being a special day set down in the bond, dies 
interpellat, and the day being past she may pursue lor the penalty. 3 tio, Ma- 
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trimonia sunt libera quidem liberis , but Oliver has not that benefit by reason of No 4 . 
the decreet, whereby he is decerned to marry her. The Lords repelled the 
whole three allegeances. 

Fol. Die. v. 2 . p. 53. Spottiswood, (Marriage.) p. 203. 

Dune reports this case : 

One Margaret Craig having obtained a decreet before the Commissaries of 
Edinburgh against Oliver Sinclair, decerning him to take her to his lawful wife, 
and to complete the bond of marriage with her, before the face of holy kirk ; 
after which sentence he gives bond to her, to solemnize the said marriage be- 
twixt and a certain day, and in case of failzie, to pay to her 500 merks ; which 
bond being registered, she thereupon arrested certain monies owing by the La- 
dy Lothian to him, and thereupon pursues to make the same forthcoming ; 
which action was sustained for payment of the sum adjected in the bond, for a 
penalty, after the expiring of the day prescribed by the bond, and to make the 
sums arrested forthcoming therefor ; notwithstanding, that it was alleged , that 
it was evident by the decreets and writs produced, that the said Oliver was the 
pursuer's husband, and so she cannot have action against her own husband. 

And next, it was alleged , that no declarator was obtained upon the failzie. $dly, 

It was alleged , that pains adjected for fulfilling marriage are not allowed in law, 
quia matrimonia debent esse libera ; which allegeances were all repelled, and the 
action sustained at the woman’s instance without declarator, seeing it was not 
aubsumed that they were married ; and the action was allowed and sustained 
for payment of the sum adjected in case of failzie, because whenever he should 
complete the marriage, the sum would return to himself. 

Act. Craig. Alt. Btlihct. Clerk, Gilson. 

Durie,p. 40 p. 


1630. March 19. Crichton qgainst Pirie. 

No 5. 

Pirie being charged to deliver certain quantities of straw to Crichton, con- fh/Tnalt^ 
form to his bond, and the other suspending, because, by his bond, he WES does not li- 
obliged only to deliver the same betwixt and May, which was not as yet come, ^rformwTe. 
and, in case of failzie, to pay a penal liquid sum, which he was content to pay 
at the day, and so he could not be compelled to pay, or deliver the straw ; 
the Lords found, that the subjoining of the foresaid penal sum, in case of not- 
delivery, liberated not the debtor from fulfilling of that, which was principally 
^deduced in the obligation j but that, notwithstanding of the provision of the 
Vol. XXIV. 55 U 
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failzie, ' he ought to fulfil the obligation, by and attour the paying of the fail- 
zie ; but superseded the execution, while the day came. 

Clerk, Hay. 

Fol. Die. v. 2. p. 53. Durie, p. 5x0. 


1632. June 14. Alexander Clark against Cairncross, \ 3 c. 

George Lambie of Dunkenny having borrowed from Alexander Clark of 
Logie 1000 merks, for which there should have been cautioners for him, Wil- 
liam Halyburton, and other two, who, because they were not present the time 
of subscribing of the bond, Dunkenny and Nicol Cairncross with him, and 
other two, obliged themselves to cause the absent cautioners subscribe the 
bond betwixt and the 15th of August following, 1629; and, failing thereof, 
to content and pay to Alexander L. 100. Alexander charged Cairncross, &c. 
for fulfilling of their bond ; who suspended upon this reason, that they could 
not make the cautioners subscribe, but were content to pay the L. ico loco 
pence. — The Lords found the letters orderly proceeded, for fulfilling of the 
whole bond, and would not free them for paying of the L. 100 of penalty. 

Fol. Die. v. 2. p. 54. Spottiswood, (Contracts, SsV.) p. 69,. 

*** Auchinlock reports this case.. 

Alexander Clark charges Nicol Cairncross of Balmasharmor, Thomas An- 
nand of Persie, and James Lyal, to fulfil a bond made to him by the Laird of 
Dunkenny and the foresaid persons, wherein the Laird of Dunkenny obliges 
him, and the said persons, to cause certain persons subscribe a bond of icoo 
merks to the said Alexander Clark, as cautioners for the said George Lambie 
of Dunkenny, betwixt the date of the bond and Lammas thereafter ; and, fail- 
ing thereof, bound and obliged them to content and pay to the said Alexander 
Clark the sum of L. 100 at Martinmas thereafter. They suspended; and are 
content to pay the penalty of L. 100, as the said bond bears ; but the Lords 
found the letters orderly proceeded, for causing the cautioners subscribe, not- 
withstanding of the adjacent penalty. 

Auchinhck, MS. p. 149. » 


1C34. March 5. Murray against Lord Blantyre. 


« 

By a minute of contract, subscribed betwixt these parties, the Lord Blantyre 
sells the lands of Calderhall, &c. to Ronald Murray, -for a sum, and the parties " 
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agree that a contract be extended thereon, and if they fail, the failer to pay No 7. 
aooo merks ; which minute being desired to be registered, that execution 
might pass thereon ; the defender alleged. That, seeing the minute was never* 
perfected, and that the same resolved in a failzie of 2000 merks, and that the 
party had no interest by the not-perfecting thereof ; therefore, he alleged , 

That it could not be registered, seeing it was factum imprccstabile to give him 
security of the lands, which he had sold since to another, being certified that 
this pursuer had refused the bargain, and he had neither debursed arles nor 
money ; so that nihil il/i deerat, and he was instantly content to offer and sa- 
tisfy all his damage and interest, and which now ought to be received, seeing 
the minute was desired to be registered, not for extention, but for execution ; 
and this offer was competent against the execution. — The Lords repelled the 
allegeance, and found, that the adjection of the penalty in the minute resolved 
not the contract, so that the same was appointed to come in place of the per- 
fecting of the minute ; but, notwithstanding of the said penalty, the parties 
might also seek implement of the minute, and whole articles thereof, beside 
and attour the said failzie : And they repelled the offer of the interest in this 
place against the registration, without prejudice of the same to be received, 
and discussed by way of suspension. 

Act. Advoratus id Mowat. Alt. Stuart id JLtrmont. Clerk, Hay. 

Fol. Die. v. 2. p. 54. Durie, p. 708. 

1637. Ju'y 15. Skene against 

ISIo S 

Lands being verbally let to a tenant, under a penalty, that, if he entered 
not, he should pay a year’s rent ; the whole penalty was found due, though 
.the tenant resiled rebus integris. 

Fol. Die. v. 2. p. 53. Durie. 


•*** This case is No 10. p. 8401. voce Locus Poenitenti.'e. 


1 '20 Fibru ru 22. Johnston against Forces. 

' 0 - No 9. 

Robert Johnston sets in tack, for five years, the lands of ^ to JJf hid S 

Robert Forbes, wherein the said' Robert Forbes is obliged, by a special clause, »■ perform- 
to pasture his whole goods upon the said lands yearly, during the said space, 
and to hold his goods within the byres and stables, and to hold the thatch 
within the town, and to ware the whole gooding within the town, during the not liable for 
years of the Lack; and, in case of failzie, to pay L. ico ; upqn the which tack Je' al 7‘ 1 .°‘ c 
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1003? 

the setter obtained decreet before the Sheriff of Aberdeen, for payment of the 
said L. 1 oo, because the tacksman, the last year of the tack, gooded not the 
ground ; and, therefore, he was decerned to pay the sum : Which decreet be- 
ing suspended, the Lords found, that the decreet before the Sheriff being gi- 
ven upon probation of the not-gooding the ground the last year of the tack, 
could not import condemnator for payment of the whole penalty, albeit the 
clause of the tack bore, to pay the same, in case of failzie, indefinitely, and did 
not astrict the payment of the whole to the failzie of all the years ; and, there- 
fore, found, that for the failzie of one year, no more could be decerned by the 
Sheriff but the fifth part of the penalty, which answered in proportion to the 
five years of the tack ; and suspended the letters simpliciter for the rest of the 
L. 100, notwithstanding of the sentence given against the party compearing^ 
and a sentence ot the Lords upon an anterior suspension, where the letters 
were found orderly proceeded for the. whole. 

Fol. Die » v. 2. p. 53. Durie, p. 877- 


1 68 8 . July 28. Learmont against Gor'don. 

The Lords advised the process betwixt the Earl of Balcarras, as assignee 
constituted by Mr Robert Learmont of Balcomie, (contrary to that title of law, 
ne quis in potentiorem titulos suos transferal ,) and Mr William Gordon, Advo- 
cate, who, to balance it, had assigned to the Duke of Gordon a year ago ; and 
who founded on an expired comprising of the lands of Balcomie, mentioned 
1 2th January 1686. The reason of reduction was, that, though the apprising 
defaulked a part of the sum as paid, yet it was led for the hail penalty, which 
it should also have deducted proportionally. Answered, Pan a est jus indivisi- 
ble, as Calvin in his Lexicon, voce Poena, affirms; so that how long any part 
of the principal sum is due, the hail penalty in rigore is exigible. Yet Durie, 
22d February 1639, Johnston, No 9. p. 10037. observes the Lords divided, the 
penalty. Before answer here, the Lords declared they would call for some of 
tire oldest Writers to the Signet, who had as Clerks led apprisings, arid would 
advise what had been the custom : And they all, generally, (except Mr Thomas 
Gordon,) resolved, that, in such a. case, the penalty should Jiave been restrict- 
ed ; whereon the Lords reduced the comprising quoad the legal, and found it 
only a security for the sums therein contained, and no further, which was all 
Balcomie was seeking. 

Fol. Die. v. 2 . p. 55. Fountainball, v. 1. p, 515. 
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1695. December 26. Beattie against Lambie. 

WilIiam Beattie bailie of Bervie against Mr Sylvester Lambie, forreduc- 
duction of a minute of agreement, whereby the Privy Council having given 
him the vacant stipend of the church of Meigle, for building a bridge over 
Bervie water, Mr Lambie made him believe it was only 1 100 merks by year ; 
so he set him a tack of it for 1000 merks ; whereas, now he understands it is 
worth L. 1000 communibus annis , and this year, by reason of the dearth of vic- 
tual, it will amount to no less than L. 100 Sterling ; so being over-reached, he 
ought to be reponed, especially he being an administrator could ndt dilapidate ; 
a do, The minute never being extended, there was locus pcenitentice till exten- 
sion ; 3 tio, There was only one subscribing witness, and so it was null by the 
act of Parliament 1681, and was not suppliabl'e by condescending on others, 
or their designations. Answered to the first, It was a bargain of hazard, like 
j actus r'etis, and there was no dolus dans jcausam contractui, and though leesio 
+ ultra dimidium justi pratii is a ground of restitution by the Roman law, yet it 
had never been adopted as any part of ours ; 2 do, A minute subscribed could 
no more be resiled from than an extended contract; 3 tio, The act 1681 did 
not hinder him to supply the defect, by referring the verity of the subscription 
to his oath. — The Lords repelled the reasons of reduction, and whoever else 
might quarrel this bargain on circumvention, this pursuer could not. 


No i r. 
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1695. December 27. — In the cause Beattie against Lambie, mentioned 26th 
current, Beattie represented by a petition, That the minute bore a penalty of 
L. 2C0 Scots, in case of failzie, and wanted the adjection of that usual clause, 
“ by and attour the performance of the premises;” and so craved to be free 
on paying the penalty, or so much as the Lords should modify nomine damni.— 
The Lords found the offering a penalty did not resolve, irritate, or annul the 
contract to which it was adjected ; and the inventing that clause, that it should 
be over and above , was superfluous, and only ad mujorem cautelam, and that it 
did not make the obligation alternative, either to perform or pay the penalty ; 
in which case, the debtor would have his election ; and which decision is con- 
sonant to former practiques in Durie, 19th March 1630, Crichton, No 5. p. 
10035.; and 4th March 1634, Murray, No 7. p. 10036. — The Lords thought 
Beattie over-reached in the bargain ; but did not see it so competent to him as 
to the Moderator and Ministers of the Presbytery wherein this church lay, or 
to the Collector of the vacant stipends, to reduce a paction so prejudicial to a 
public, pious, and charitable work . — See Writ. 

Fol. Die . v. 2. p. 50. Fountainha’.l, v. 1. p. 652. id 603. 
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1697. February 24. 

Thomas Kincaid against The L. of Cockburn’s Creditors. 

Thomas Kincaid of Auchinreoch gives in a bill to the Lords, representing he 
was a considerable creditor to Cockburn of that Ilk, and that the estate being 
■now sold, and the creditors ranked, the preferable creditors craved payment, 
not only of their principal sums and annualrents, out of the price in the pur- 
chaser’s hands, but likewise of their penalties, by which posterior creditors 
will be exceedingly prejudged ; and therefore craved, that principal and an- 
nualrents might' be allowed to each creditor, conform to his preference, before 
any get their expenses ; and then, if there be a superplus, the same to be di- 
vided equally among them for their penalties. It was doubted, on the one 
hand, how preferable creditors could be cut short of their penalties, especially 
in so far as they had actually debursed it in diligences against their debtor, it 
being as due as the stock ; and on the other hand, penalties are but due by 
personal obligements; and in some former roups of Carlourie, &c. the Lords 
had taken that method, as favourable to posterior creditors. However, the 
Lords demurred somewhat upon it ; for it was alleged , That the former prac- 
tices were in respect the creditors had consented thereto. But the Lords re- 
fused it in this case, because of the decreet of ranking being extracted, it was 
not debito tempore craved; likewise, if they had been cut o(T from their pe- 
nalties on Cockburn’s estate, they would have recurred on my Lord Sinclair’ 
whose estate they had likewise adjudged, as cautioner for Cockburn, his father- 
in-law. 

s. 

1 yeo. July 4. — In the ranking of the Creditors of the Laird of Cockburn, 
mentioned 24J1 February 1697, it occurred to be debated, if the infeftments 
of annualrent were not only preferable quoad their principal sum and annual, 
rents, but also for their penalties and termly failzies ; at least for their debur- 
sed expenses, to be modified by the Lords. Some thought them real, and to 
affect the reversion, seeing the debtor could not redeem, without he likewise 
paid their expenses. Others thought the buyer at the roup noways liable there- 
to, but only for the- principal and annualrents, and the expenses were personal 
quoad him ; though the price peemed to come in place of the land out of w hich 
the annualrent is upliftable. Yet the Lords found the creditor-infefter had 
no action in law against the buyer, to force him to pay the penalty ; but like- 
wise found the buyer could not force the annualrenter to denude or convey his 
right, till he were satisfied of all, seeing he had provided for his expenses by 
the same security, whereon he had trusted the sors and stock ; but that the 
annualrenter had right of retention of. his right till he were paid, seeing theacts 
of Parliament, about roups, did not design to take away private parties’ rights > 
or cut them oil' from the expenses. It was urged against this, That it might 
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disappoint that useful and necessary law of selling by roup ; for, where many No 1 2 , 
annualrenters affected such an estate, the buyer could not disburden the lands 
of these infeftmenls, without giving them likewise their penalties, which would 
exhaust more than the price he was to pay ; for he could not compel them to 
take their principal sum and annuals, unless he likewise offered the penalties. 

But it was answered. That the 6th act 1695, provided a clear remedy for this, 
where the buyer is allowed to consign the price iq the Town of Edinburgh’s 
hands, where the creditors are unwilling ; and in that case he is declared free, 
and the lands disburdened ; and the infefters, rather than have their money 
consigned, only to pay them 3 per cent, will think it better to accept of their 
principal and bygone annuals ; which method makes room for posterior credi- 
tors to get something ; whereas, if the annualrenters got their expenses, it 
might exhaust the whole price. T find, by the Roman law, retention was al- 
lowed, but action refused to one who has bestowed meliorations in building on 
another man’s ground, where the dominus soli vindicates the whole ; § 30. 

Ins tit. De Rer. Divis. 

Fol. Die. v. 2. p. 54. FountainhaU , v. 1. p. 770. U v. 2. p. ior. • 


1702. January 9. • , 

Sir John Cochran of Ochiltree against The Lord Montgomery. 

The Lord Ross, Lord Montgomery, and seven' others, gave a written com- 
mission to Sir John Cochran to bid at- the roup of the poll, imposed by the act 
of Ikrliament 1693, and not to exceed L. 40, coo Sterling, unless he were al- 
lowed by Colonel Erskine and Sir Thomas Kennedy to bid further. Sir John 
was preferred as the greatest offerer, but he exceeded their commission in L.41CO 
Sterling. Thereafter the tacksman and partners entered into a contract, where - 
unto there were about 22 assumed ; and the Lord Montgomery, by a missive 
letter, declared his willingness to be one of that number, and sent a commis- 
sion and warrant to William Cunningham of Brovvnhill to vote for him at the 
meetings as his proxy, and accordingly he is marked in two sederunts'as acting 
for my Lord Montgomery. The tack eventually falling to be detrimental, and 
my Lord Montgomery conceiving himself not bound by the foresaid letter and 
proxy, neither of them being formally recorded m the society’s books, Sir John 
Cochran pursues hini to relieve him of a proportional part of the loss and da- 
mage resulting from the tack. — Alleged for my Lord, absolvitor, because you 
exceeded our commission in bidding beyond the L. 40,0:0 to which you was li- 
mited. Answered, I had the concourse and allowance of the two assessors ad- 

joined tome, and they being present and net contradicting, are presumed to 

have given their consent.- The Lords found taciturnity was not a sufficient 

concourse nor acquiescence here, but ex officio ordained them to be examined 
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No 13. upon oath *f they consented. — 2 do, Alleged for my Lord, I cannot be liable as 
one of the 22, because my letter was not only an offer, and never accepted, 
but repudiated ay till they found they would be losers ; and if it had been pro- 
fitable, he could never have compelled them to communicate any share of the 
gain, and so it was plainly societas leonina as to him ; and the first nine under- 
takers were to have been liable in solidum , because electa erat industria persona , 
and they knew one another’s solvency and sufficiency: But in 22 assumed they 
can only be liable pro rata for their 22d share, seeing they had not that know- 
ledge and confidence in one another ; and Sir John might as well have assumed 
200 as 22, for whom it were absurd to think the Lord Montgomery should 
stand liable. — Answered , The letter is conceived in the most strong and obliga- 
tory terms of his design and willingness to continue a partner, and is further 
strengthened and adminiculate by his proxy given to Brownhill. In the rea- 
soning among the Lords a decision was cited, (No 25. p. 8411.) between Sir 
Robert Montgomery and one Brown, where, notwithstanding of a letter de- 
claring he intended to adhere to the bargain, yet there was found room to resile, 
ft locus panitentia ; but here the Lords found Lord Montgomery liable for his 
2 2d part upon his letter and commission.— Then my Lord alleged , in the third 
place, That the most he could be found liable in Was only for L. 50 Sterling, as 
the penalty annexed to his non-acceptance, in so far as, by an express quality 
and condition of the contract, it is appointed that all the partners are, betwixt 
and the 6th of August 1694, to grant bond and caution for their proportion, 
and in case of failzie, their share is to be void and null as to them, but to ac- 
cresce to the rest, and to be liable in L. 50 Sterling of penalty. — Answered , 
This being adjected in further corroboration of the contract, can never be de- 
torted to liberate them from the same, but must be interpreted modo babili to 
be over and above implement ; and if by your own fault you did not give bond 
and caution, you ought to reap no benefit thereby, else after your, entering into 
the society it should be in your power to be a partner or not. - — The Lords 
found, by the foresaid quality and conception of the contract, my Lord Mont- 
gomery was free upon his paying the L. 50 Sterling of penalty, by which inter- 
locutor he was relieved of L. 200 : for his 22d share amounted to L. 250 Ster- 
ling. As to the being liable in solidum or pro rata , I remember some decisions 
in the Rota Qennensis shews cases where socius non tenetur socio in solidum. 

1702. February 21. — Sir John Cochran having reclaimed, by bill, against 
the interlocutor marked 9th January 1702, betwixt the Lord Montgomery and 
him, and the Lords adhering, he gave in his protestation for remedy of law to 
the Parliament ; as also against the interlocutor assoilzing Tarbet and Preston- 
hall, his brother, from being partners of the poll, on the like or parallel grounds ; 
for my Lord Tarbet, in absence of his brother, having signed for him, and he, 
on his coming to town, declining to accept, the Lords found Tarbet’s obliga- 
tion pro alio resolved only into the penalty, Vide j 3. Institut, De inutil stipulat . 
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for which the doctors give this reason, that all contracts must take their origin No I j. 
ex nostra persona, and where they do not, non habet obligatio radicem unde Jluat 
in paciscentem, nec basin ubi stabit ; vide 1 . unic, C. Ne'uxor pro martito ; and in 
these cases, some maintain they are obliged no further but to do their utmost 
diligence and endeavours to cause the other perform ; but generally, they con- 
clude he incurs the penalty expressed, et ejus solutione liberatur, unless where it 
bears salvo manente pacto, which we call over and above the premisses ; and 
then both are due, and paying the penalty does not exoner. 

Fol. Die. v. 2. p. 54. Fountainball , v. 2. p. 136. &■ 150. 


£706. July 27. 

Thomas BAtRDrNER of Cultmill, against William Drysdale, Tenant there. 

Thomas Bairdiner having acquired the lands of Cultmill by an adjudication 
against the heritor, did enter into a contract with William Drysdale the tenant, 
who had married one of the heritor’s two daughters and heirs portioners, where- 
by the said Thomas Bairdiner was obliged to renew the tack for the space of 
19 years upon payment of the former tack-duty, and to grant him a discharge 
of a year’s rent then due ; and William Drysdale obliged himself to grant a 
disposition with consent of his wife, of all pretence or claim that she had to 
the lands, and to cause her sister to do the like betwixt and a certain day, un- 
der the penalty of ico merks in case of failzie. William Drysdale being charg- 
ed to implement his obligement, he suspended upon this reason, That to pro- 
cure his sistet-in-law’s consent to the disposition, was factum imprestabile y for 
she would by no means consent ; and therefore the charger could only seek da- 
mage and interest, which he liquidated in the obligement to 100 merks of pe- 
nalty ; upon payment whereof the suspender is free, seeing the clause, by and 
attour the implement of the premisses, was not adjtcted. 

Answered for the charger ; as the sanction of a law is only to enforce the ob- 
servation of it, by subjecting transgressors to the penalty j so the adjecting of 
a penalty to an obligation is only designed as a compulsatory upon the debtor 
to fulfil, and to render the obligation effectual ; the words by and attour im- 
plement of the premisses, being only added ordinarily ob majorem cautelam. 
And if it had been intended that the suspender should be liberated upon pay- 
ment of the penalty, that would have been exprest, as also that all things done 
in contemplation of the foresaid obligation should be restored. It is of no mo- 
‘ment that the suspender pretends he cannot procure his sister-in-law to consent 
to the disposition ; for he ought to have foreseen that difficulty before his en- 
gagement. And persons obliged to consent of third parties, were not liberated 
from the principal obligation, even where no penalty was adjected, but found 
liable to fulfil in forma specifica ; Purie against Couper, voce Warrandice j 

Vol. xxiy. 55 X 
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Wedderburn against M‘Pherson, voce Surrogatum. Far less can it be con- 
ceived, how the adjecting of a small penalty, (which is only done for de- 
fraying the charges of diligence in case of not performance) should render it 
arbitrary to the debtor to perform or not as he pleases; when the principal obli- 
gation may be ten times more valuable than the penalty. Vide Stair, Instit. 
L. 1. T. 17. § 20. in Jin. 

■Replied for the suspender ; The cited decisions do no meet the case in hand, 
where the penalty is not conceived by and attour performance ; but adjected 
in place of fulfilling the obligemeilt. 

The Lords found the letters orderly proceeded for the penalty; but sus- 
pended them as to the principal obligation. 

Fol. Die. v. 2. p. 54. Forbes, p. 132. 


1739. February 2. Trustees of Menzies against Denham. 

Where a creditor was infeft upon an heritable bond for security of his annual- 
rents, which contained this usual clause of reversion, ‘ Redeemable always and 
‘ under reversion, by payment of the principal sum and annualrents, with the 
‘ penalty and tcrmly failzies if incurred, and expenses of infeftment to follow 
• hereupon,’ it was found in a ranking for the price, that the creditor in faid 
bond was only preferable for his principal sum and annualrents, but not for his 
penalty or termly failzies, &c. 

N. B . — Though the annulrenter has no preference for the penalty, termly 
failzies, or even expense of his infeftment, not being infeft for security of any 
of these, yet by the quality of the clause of reversion, he cannot "be obliged to 
denude or convey till he be satisfied t)f all ; in which if he persist, the only 
remedy is consignation. 

Fol. Die. v. 4. p. 56. Kilkerran , (Penalty.) No i. p. 375. 


1740. January 4. Couper against Stuart and his Spouse. 

Where a bond containing a penalty is suspended, there is no avoiding finding 
the letters orderly proceeded for the penalty, unless the suspender pay at the 
bar; for it may be necessary to use diligence upon' the decree, which may ex- 
haust the penalty : But if thereafter payment shall be offered of principal sum 
and annualrents, together with the necessary expense, and the same shall be re- 
fused, it will be the ground of a second suspension. 

This is understood inesse in all decrees, finding the letters orderly proceeded 
for the penalty : Wherefore a petition having been given in against an interlo- 
cutor, so far as it found the letters orderly proceeded for the penalty, the refus- 
ing whereof simply might have dpne the petitioner more harm than was intend- 
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ed, the deliverance was, ‘ to refuse in hoc statu , reserving to the suspender, if No 16. 
‘ payment of principal, annualrents, and necessary charges should be offered 
‘ and refused, to suspend as accords.’ 

Kilkerran, (Penalty.) No 2. p, 275. 


174a. December 20. Robert Arnot of Balsilly against Sir John Arnot. 

Sir John set a tack of a mill for 19 years to the charger, for the yearly rent 
of 2000 merks, to commence at Martinmas 1742 ; and the tack concluded with 
the following usual clause : And, lastly, “ Both parties bind and oblige them- 
selves, and their foresaids, to perform the hail premisses to others, under the 
penalty of L. zoo Sterling, payable by the party failzier to the party observer, 
or willing to observe, by and attour performance.” 

Sir John having forgot to warn the tenant, who possessed the mill, to re- 
move, he took advantage thereof, in order to keep possession for another year ; 
whereupon Balsilly charged Sir John with horning for the whole penalty, who 
suspended upon this ground, That a conventional penalty could not be exacted 
further than to make up the real damage the party sustains by failure of im- 
plement. The Lord Ordinary on the bills passed the bill for L. 50 Sterling, 
hut refused as to the remainder. 

Sir John reclaimed, and pleaded , 'That as he was bred to the military life, 
and had been much out of the kingdom, he was ignorant of the necessity of 
warning the tenant who was in possession ; and though this was not sufficient 
for a legal diligence, it ought to have some weight in the present argument; 
more especially as there was a solid difference in law betwixt a penalty stipu- 
lated, in case of not-performance, and a penalty stipulated by and attour per- 
formance. In the first case, The party has his option; and if he choose not to 
perform, he ought to pay. In the latter, the bargain is what is principally in 
•view, which the parties mutually bind themselves in all events to implement, 
-and the penalty is only to enforce performance ; it is not supposed to be the 
meaning of parties, that either of them should put any money in his pocket, 
-or catch at any lucrum by means of the stipulated penalty ; it is indeed a good 
fund to make up what either has suffered by the other’s failure, that is, for ex- 
penses and damages, but it can go no further. However, supposing a conven- 
tional penalty were to be strictly interpreted, the whole can only be due in 
•case of a total failure ; if the tacksman in possession could not be got removed 
for a week, or a month, it is not possible to plead the whole penalty could be 
incurred in that event ; just so, in the present question, the delay of one year 
of nineteen cannot infer that the whole is incurred, for a partial failure should 
onlv imply a claim for a proportional part of the penalty ; and this doctrine 
ought to hold, whatever the occasional damages may be. It is true, that where 
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one refuses to implement the bargain, there damages ought to ensue without 
limitation ; but it is believed the legal construction of a stipulation for penalty 
is to liquidate the damages, that they shall not exceed that sum in case of ina- 
bility to perform. To illustrate this, suppose the mill in question had been 
evicted, whereby performance became impossible, it is believed the charger’s 
claim for damages could not exceed the L. 100 Sterling, whatever proof he 
might offer of great profits on his tack. For the same reason, where there is 
a partial failure, without the suspender’s fault, whereby the charger’s entry is 
delayed for a year, his claim of damages ought not to be sustained beyond 
a proportion of the penalty. See a case observed by Sinclair, 1549, Home 
contra Hepburn, No 1. p. 10033.; an< l the 2 °th June 1710, Hamilton, No 7. 
p. 3*53- 5 22 d February 1639, Johnston, No 9. p. 10037. 

The Lords remitted to the Lord Ordinary to pass the bill; and what was 
the issue of this question the collector knows not. 

C. Home , No 220. p. 362. 


) 


1755. February 19. Duff against Chapman. 

In a process of ranking of the creditors of Alterlies, William Duff being pre- 
ferred, primo loco , for the principal and interest contained in an heritable bond 
and infeftment ; he also claimed preference for the penalty, to the extent of 
the expenses of infeftment, of the costs of suit in this competition, and fur- 
ther, of the costs of suit in a former competition for the same debt, upon ano- 
ther estate, which belonged to a co-obligant in the bond, but wherein he had 
been cast. 

Chapman admitted that Duff should be preferred for the expenses of the 
infeftment, and of diligence, if any, against the debtor; but objected to the 
costs of suit in both competitions; imo, For that the terms of this bond were, 
“ for security of the principal sum, annualrents thereof, that shall happen to 
fall due, and penalty if incurred, and the other sums, charges, and expenses, con- 
tained in the reversion, if they be debursed and expended in the debtor’s default. 
Now, the expenses in neither of the competitions were incurred through the 
debtor’s default ; and, 2 do, The expenses of the first competition were incurred 
in a different ranking \vith other creditors upon as estate belonging to another 
person, and were incurred by reason of the pursuer’s litigiousness ; fo^ he was 
postponed. 3 tio, Granting he had a claim against the debtor for the penalty, 
to the extent of these costs, yet he ought to have no preference in competition 
with other creditors ; because it was an absurdity that lands should be affected 
by an infeftment for a debt taken before the debt existed. 

Answered, to the first and second, That all the costs justly expended in the 
recovery of the debt, and by consequence the expense of competition, are in- 
curred through the debtor’s default. 
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To the third. That infeftment is given for the penalty, which is held to be 
an existing debt, though the Lords, from their nobile officium, generally restrict- 
it to the expenses really debursed. 

“ The Lords found, That William Duff was entitled to, be preferred for his 
penalty, to the extent of the expenses in recovering his debt.” 

Act. Hamilton Gordon. Alt. Burnet. Clerk, Kirkpatrick. 

Fac. Col. No 142. p. 213. 


1757. December 23. 

Joseph Allan, Portioner of Littlegovan, against James Young of Netherfield 
and John Miller, Portioner of Hazzledean. 

In January 1750, Young and Miller entered into a contract with Allan, 
whereby Allan became bound to dispone to them certain heritable subjects 
which had belonged to George Arkle, dyer in Strathaven, and were conveyed 
to Allan in security of a debt. On the other hand, Young and Miller obliged 
themselves to pay to Allan the principal sum of his debt, extending to 2950 
merks, with the bygone interest, and expenses incurred in securing the same, 
all to be accumulated at Whitsunday 1750, “ with a fifth part of the said sum 
so accumulated, of penalty and liquidated expenses, in case of failzie.” The 
contract contained other conditions; and concluded with an obligation on 
both parties to perform the premises hinc inde, “ under the penalty of L. 10 
Sterling.” 

The purpose of this contract was, that Young and Miller, as trustees for 
Arkle and his personal creditors, should, with Yeung’s concurrence, bring the 
subjects to a roup ; and in case of their yielding more than Allan’s debt, apply 
the surplus for payment of the other creditors. By the contract itself, John 
Marshall, Allan’s agent, was appointed clerk to the intended roup ; and by 
a separate missive addressed by Allan to Young and Miller, he declared, that 
in case the subjects should not sell above the extent of his debt, he would, up- 
on their application, free them from the engagements they had undertaken by 
the contract ; but thus qualified, “ I always being put in statu quo as I was pre- 
ceding this date, you making- intimation to me of your not chusing to hold bar- ' 
gain with me, on or betwixt and the 25th of March next. 

The subjects were, in the beginning of March 1 750, exposed to roup. John 
Scot offered for them 3820 merks; and James Stevenson having offered 3900, 
was preferred to the purchase. Both these offers considerably exceeded the 
extent of Allan’s debt ; but no caution was found by Stevenson, in terms of 
the articles of roup ; nor did Marshal, the clerk, insist against Scot, the next 
bidder, agreeable to those articles. Young and Miller thereupon resolved to 
throw up their concern, and get free of the contract. They made an intima- 
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thereof to Allan three days before the time limited for that purpose by Allan’s 
missive. 

Allan however refused to pass from the contract, and charged Young and 
,Miller with horning to - implement the same, particularly to pay him the sum 
thereby stipulated, as the price of the subjects, with a fifth part more of pe- 
nalty, as incurred through failzie, and also to pay the mutual penalty of L. jo 
Sterling likewise therein contained. 

Young and Miller obtained a suspension of the charge ; in discussing which, 
they insisted. That as the roup had proved ineffectual for answering the in- 
tended purposes, and they had intimated their resiling from the contract in due 
time, they were not liable in the obligations thereof. Allan answered. That 
they w T ere debarred from resiling by the roup, which left matters no longer 
entire ; so that he could not be put in statu quo, as the purchaser might still in- 
sist for implement of the articles. The Lorh. Ordinary, by two consecutive 

•interlpculbrs, “ sustained the reasons of suspension to which the Lords ad- 
hered. But upon a second reclaiming petition for Allan, they were pleased to 
- “ find the letters orderly proceeded, and decern.” And Young and Miller 
having then reclaimed, the Lords, on the 19th December 1755, “ adhered to 
■their last interlocutor, and refused rhe petition.” 

When these interlocutors were pronounced, neither party applied to the 
-Court for recovering expenses from the other side ; but during the vacation, 
which followed soon after the last interlocutor, Allan extracted the decreet, in 
■the precise terms of the charge upon which it proceeded, namely, decerning 
-Young and Miller to pay him, not only the accumulated sum stipulated by the 
contract, but also the fifth part more, and the other mutual penalty tof L. 10 
Sterling, as incurred through failzie. 

Young and Miller offered payment of the principal sum, interest, and ex- 
penses of security ; but. Allan likewise insisting for the whole penalties^ as an 
-indemnification of his expenses of plea incurred in supporting the validity of 
the contract, Young and Miller obtained a new suspension as to these penal- 
ties; and thereupon Allan took payment of the principal sum and interest. 

’ Pleaded for Allan, the charger, 

imo, Penalties were introduced into our law, to furnish a security to the cre- 
ditor, which he might hold for indemnifying him of all expense and damage 
sustained through delay or stop of payment in any way whatever. In strict 
law, the whole penalty is due ex forma verborum, whenever the debtor allows 
the term to pass without payment or performance; and hence an adjudication 
js legally and validly led for the whole penalty the day after the term of pay- 
ment. The Lords indeed do sometimes modify exorbitant penalties; but in so 
doing, they act ex vobili officio, and take every equitable circumstance under 
consideration, so that all loss arising to the creditor by the debtor’s not expli- 
citly performing his obligation may be repaired. Thus, where a bond bore 
3 penalty, but no stipulation that annualrent should be paid, the penalty was 
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allowed to be exacted to the extent of the interest, 29th November 1622, Sem- 
pill; No 2. p. 10033. Upon the same ground, in this case, the expenses incur- 
red by the charger, in maintaining the validity of the contract, having exceed- 
ed the penalties, he is in equity entitled to exact these penalties for indemni- 
fying him so far, and otherwise he would be a considerable loser. 

2 do, The charger pleads a res hactenus judicata , by the extracted decree of 
the Court, decerning for payme'nt of the penalties, as well as the principal and 
interest. If the suspenders thought themselves aggrieved by the last interlo- 
cutors, whereon that extract proceeded, with regard to the penalties, they 
ought to have applied in due time, which they did not, whereby the decree 
became final. And, 

3 tio, Supposing the case open to review, yet decreet would still fall to be 
pronounced for the penalties, not only as due ex pacto , as well as the principal 
and interest, but in respect of the circumstances of the case, which show', that 
the charger was unnecessarily put to expenses exceeding the penalties, in liti- 
gating the objections made by. the suspenders to their being bound by the con* 
tract, which now stand finally over-ruled. 

Answered for the suspenders, 1 mo, Conventional penalties have been always 
considered as highly unfavourable, so that both law and equity have concurred 
in restricting them. Though due ex obligati one, yet they have been confined 
to the reparation of that damage which the creditor appears to have truly sus- 
tained by non-performance. In the case of adjudications, the law specially al- 
lows either a fifth part of the principal sum more, or the conventional penalty 
to be adjudged for, according as a special or general adjudication is suffered to 
pass, in order to indemnify the creditor for the loss he is supposed to sustain by 
being obliged to take land for his money. But that is a peculiar privilege 
given by statute to adjudgers ; and in no other case is a creditor allowed arbi- 
trarily to exact penalties, without having incurred to the extent of those penat 
ties the damage or expense^thereby properly intended to be repaired. Interest 
is always understood to be due on a bond debt ; and thence, in Sempill’s case, 
the penalty w'as rightly taken, to supply the want of a stipulation of interest 
in the bond. Expenses of plea stand on a quite different footing. These are 
in no case due or exigible, unless the Court finds that a party has been litigi- 
ous, and specially subjects him to the costs of his opponent, in pcenam of his of- 
fence. It is only the charges of expeding securities, or doing diligence for re- 
covery of a debt, that are meant to be reimbursed by conventional penalties in 
bonds or contracts, (whereon no adjudication is led,) as such only are held to 
be strictly necessary, and in the view of parties at contracting, and hot expenses 
of plea incurred in trying the question, whether the ground 6f debt is effectual 
or not? 

2 do. There is not here a res judicata, as to the exacting the penalties for in- 
demnification of those expenses. The Court never had before the question as 
to such expenses under consideration. The words of the interlocutor were in 


No 19. 


Digitized by v^ooQle 



10050 


PENALTY. 


No 19. 


•No 20. 

Penalty in a 
bond allowed 
only to the 
extent of the 
expense of 
diligence used 
in putting 
the decree 
obtained by 
’the creditor 
in execution* 


the common style, finding the letters orderly proceeded, and decerning. The 
more particular decerniture in the extract, for the penalties, was the operation 
of the extractor, in respect of the terms of the charge given for them, as well 
as for the principal sum and interest. As no expenses of plea were specially 
awarded by the Court, the suspenders had no occasion to apply for relief of 
such expenses, or to apprehend that the same would be demanded under the 
denomination of penalties. 

And, 3 tio, It is indeed true T that upon reasons for suspending the contract 
being repelled, decreet must have passed, if demanded, for payment of the pe- 
nalties, as well as of the principal sum and interest, in the precise terms of the 
contract ; because it could not be foreseen what expenses might afterwards be 
incurred, in doing diligence for recovery of the debt thereby properly due, or 
whether the charger might not be obliged to adjudge. But such decerniture 
could not be understood to make the suspenders liable in the actual payment of 
the penalties, whether diligence of that kind came to be done or not, or to make 
them liable in the expenses of plea already incurred in discussing the previous 
question as to the validity of the contract ; and as the contract is now imple- 
mented, by payment of the principal sum and interest, the penalties must fall 
of course, as no expense of diligence can be hereafter incurred. Neither is 
there room for still awarding costs of suit against the suspenders, in respect of 
the circumstances of the case itself, independent of the conventional penalties, 
as the suspenders were not litigious, but had at least a prolaliilis causa litigandi j 
which is proved by their obtaining two interlocutors of the Lord Ordinary, 
find one of the whole Lords,- in favour of their plea. 

“ The Lords sustained the reasons of suspension, as to the penalties.” 

Act. Macqueen, AJvocaius. Alt. Rat. 

J). R. Fob. Die. v. 4. p. 55. Fac. Col. No 77. p. 132. 


2761. November 27. 

William Gordon, Trustee for Katharine and Anne Maitland, against 
Major Arthur Maitland of Pittrichie. 

Major Maitland hiving, by decree of the Court of Sesion, affirmed in the 
House of Peers, been found liable to Katharine and Anne Maitland in the sum 
of 19,000 merks, and annualrent due thereon, contained in a bond granted to 
them by their brother Mr Charles Maitland, with a fifth part more of penalty 
in terms of the said bond ; he was charged with horning at the instance of 
•William Gordon their trustee, to make payment of the whole. 

The Major paid the principal sum and annualrents; but suspended the charge 
quoad the penalty ; and insisted , That the' charger could recover no more of it 
than would defray the expense of diligence used upon the decree. 
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Answered, for the charger ; 1 mo. His constituents laid out a more consider- 
able sum than the whole penalty charged for in obtaining a decree of the Court 
for payment of their provisions ; and as in strict law, the penalty in a bond is 
as much due as either principal or interest, so equity can never interpose fur- 
ther than to restrict it to the neat expenses disbursed, and the damage sustain- 
ed by the creditor through want of his money at the -stipulated term of pay- 
ment. 2 do. As the words of the decree are express, finding the suspender li- 
able in the sums contained in the bond of provision, with a fifth part more 
than the said respective sums of penalty, in terms of the said bond; and as 
this decree was simply affirmed, the suspender must be liable for the whole pe- 
nalty, Unless he can show, that the Court of Session has a power to review the 
judgment of the House of Peers ; and the only remedy now left to him is to 
apply to that most honourable Court, and pray for an explanation" of their 
judgment in this particular, or for a special reference to the Court of Session 
to reconsider that part of their interlocutor by which they decerned against 
him for the penalty. 

Replied i The judgment of the House of Peers could not make the decree of 
•the Court of Session broader than it was originally ; and though it is common 
for the Court of Session, in cases of this nature, to decern for the penalties as 
well as the other sums contained in the deeds to which they are adjected ; yet 
it has always been understood, that the creditor could recover no more out of 
• these penalties than would answer the expenses laid out by him in carrying the 
decreet into execution ; and so it was expressly found in the case of Young 
■contra Allan, anno 1757, No 19. p. 10047. 

•* The Lords found the letters orderly proceeded quoad the expense of dili- 
gence incurred since the decree of the Court 'of Session; but suspended the 
letters quoad the remainder of the penalty.” 

For the C! arger, K'ight, Fergustn. Alt. Burnet. Clerk, ' Juttice. 

A. Fol. Die. v. 4. p. 56. Fac. Col. No 66. p. 150. 


1 7 s 7 - 7 ut J 2 5 ‘ 

John Macadam against Creditors of Campbell and Comp ant. 

In the ranking of the creditors of Campbell and Company, Mr Macadam, a 
-preferable creditor in virtue of an heritable bond, followed with infeftment, 
claimed to be ranked for the whole of the penalty therein contained. He had 
likewise deduced an adjudication on the bond. 

Pleaded for Mr Macadam; By the infeftment on the bond, the same securi- 
ty is given for the penalty as for the principal sum and annualrents; and there- 
fore it is to be fully exacted ; which is an equitable claim, seeing it will do n# 
Vol. XXIV. 55 Y 
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more than compensate the loss arising to this creditor from the long decayed 
payments of interest. 

Answered ; In the particular case of adjudication, the law allows creditors to 
rank for the full accumulate sums, including penalties. But heritable bonds 
are in no other situation than personal, in which the penalty is restricted to the 
expense actually laid out by the creditor in recovering his money. For the 
penalties in his adjudication, Mr Macadam may be ranked pari passu with the 
other creditors. 

The Lord Ordinary found, That Mr Macadam could only be ranked for his 
principal sum and annualrent, and for the penalty to the extent of the expenses 
incurred; reserving his claim upon his adjudication. And 

The Lords adhered to the interlocutor of the Lord Ordinary. 

Lord Ordinary, Alva . For Mr Macadam, C. Brown* Alt. Blair. 

Clerk, Robertton. 

Fol. Die v. 4. p. 56. Fac. Col. No 344. p. 532. 


1788. June 19. 

William Allardzs against James Morison and Andrew Murison. 

Mr Allardes lent to William Bogie a sum of money, for which, with art- 
nualrent and a liquidated penalty, the latter granted an heritable bond over a 
subject, in which he stood infeft as proprietor, equally with two other persons,.. 
James Morison and Andrew Murison ; and on the bond infeftment followed. 

This right was challenged by Morison and Murison, in an action of reduc- 
tion* but sustained after considerable litigation; though it was found, that 
no expenses were due by the pursuers. 

Allardes afterwards brought a process of adjudication upon the bond, in 
which Morison and Murison appeared ; and making offer to pay the principal 
sum and annualrents, while they denied that any part of the penalty could be. 
exacted, objected to the passing of the adjudication ; and - 

Pleaded; An adjudication is unnecessary when payment of a debt is offered 
to the full legal amounts Conventional penalties are only exigible as a recom- 
pence for the loss of annualrent, or in order to re-imburse the charges of dili- 
gence for recovery of the debt ; but by rfo means on account of the expenses., 
of any action which may take place with respect to it ; Fac. Col. 23d Decem- 
ber 1757, Ailan contra Young and Millar, No 19. p. 10047. Wherever such 
expenses 'are due, it is so found ; and thus they are repaid without the aid of. 
the stipulated penalty. In the present case, aoy demand of expenses, under: 

*■ See. 8th March 1787, No u. p. 8335., voct Litigious. 
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the name of penalty, seems to be even absurd ; it having been expressly found, 
that * expenses were not due.’ 

Answered ; The pursuer was entitled to have his heritable bond guaranteed 
to hint; and for this end tbe expenses in question were laid out. He has there- 
fore tfifc same chum to aa adjudication for these as for the expense of executo- 
vial diligence, both tbe one and the other being necessary for rendering his se. 
entity effectual, and recovering the debt. It is true, Morison and Murison 
have been found not liable to reimburse tbe pursuer ; but that does not affect 
the obligation which lies upon Bogie. 

The Lord Ordinary reported the cause ; when 

The Court found, that the pursuer was entitled to an adjudication in securi- 
ty of the penalty in the bond. 

Reporter, Lord Hailes. ' Act. G. Ferguson Alt. C . Hay. Clerk, Gordon. 

S. Fol. Die. v. 4. p. 55. Fac. Col. No 23. p. 39. 


1796. May 11. 

Mrs Janet Young, and her Husband, against Mrs Janet Sinclair, 

and Others. 

Captain Allan granted Mrs Janet Young an heritable bond of annuity for 
a certain sum, ‘ with a fifth part more of liquidate expenses in case of failie.’ 
After his death, a doubt having arisen among his representatives which of them 
should be ultimately liable in payment of it ; Mrs Young brought an action 
against one class of them, concluding for the arrears due to her, and for punc- 
tual payment of the annuity in time to come, ‘ and one-fifth part more, being 
‘ the liquidate penalty and expenses, or stated damages arising from the failure 
f in the regular payment of the said annuity, and costs and charges incurred. 
* in enforcing payment thereof.’ 

The Lord Ordinary, after hearing parties, “ decerned against the defend- 
ers in terms of the libel; but, upon payment of the annuities, ordained the 
pursuers, upon the defenders’ expenses, to grant an assignation in the defend- 
ers’ favour.” A decree, in these terms, was afterwards extracted. 

Mrs Young having claimed expenses of process under this decree, Mrs Sin- 
clair and the other defenders raised a suspension, in which they contended, that 
where a Judge, after hearing parties, pronounces a judgment which is silent 
with regard to expenses of process, none are understood to be given ; l. 3. Cod. 
De fruct. et lit. imp . : That, where a party extracts a decree, without craving an 
express judgment on that point, the incontrovertible presumption is, that he 
was convinced, if he had asked expenses when the Judge was master of the 
case, they would have been refused ; and that this held although the decree 
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was in terms of a libel concluding for a penalty ; 23d December- 1757, Young 
against Allan, No 19. p. 10047.; 27th November 1761, Gordon against Mait- 
land, No 20. p. 10050. 

Answered ; Whatever may be the case when an action is brought for pay- 
ment of a debt not secured by a penalty, and the summons contains a random 
conclusion for expenses, where the document of debt contains a penalty which 
is concluded for in the summons, a decree, in terms of the libel, must include 
expenses of process. In other cases they are given because there has been 
some fault on the part of the defender ; but when a conventional penalty is 
sustained to the extent now claimed, the ground of judgment is, that a party 
cannot, from considerations of equity, be deprived of the full' penalty, which, 
at strict law, is due to him, without at least being indemnified for the expense 
incurred by him in makingihis debt effectual; 4th January i740,Couper, No 16. 
p. 10044. ; 19th June 1788, Allardes against Morison, No 22. p. 10052; 

The Lord Ordinary on the bills reported the cause on memorials. 

' Observed on the Bench ; When a decree is pronounced in terms of the libel, 
in absence of the defenders, the actual expenses of process are included ; but 
they are not included where the decree is in foto, unless they are expressly 
given. 

The Lords unanimously remitted to the Lord Ordinary to pass the bill, quoad 
*he charge for expenses of the former process. 

Lord Ordinary, Poilemmct . For the charger, Montgomery. Alt. Tod. 

D. D. Fac. Col. No 218./; 513. 


1802. February 24. Henderson against Maxwell. 

John Maxwell entered to the farm of Eastertown of Rochelhill, at Martin- 
mas 1781, on a lease for 19 years, from John Henderson, the proprietor, which, 
among other clauses, contained one prescribing * the course of labouring dur- 
‘ ing the currency of the tack, and that under a penalty of L. 3 Sterling for 

* each acre laboured otherwise than as above, to which the damages are hereby 

* estimated, without power to any Judge to modify them on any pretence 

* whatever.’ 

Not having adhered to the mode of management pointed out by the lease, 
an action was brought by Henderson before the Sheriff of Forfarshire, con- 
cluding for the stipulated damages. A proof was allowed, and the defender 
was ‘ decerned to make payment of L. 6 : i 8 s. Sterling, being the penalty sti- 
4 pulated by said tack, and incurred by the defender through his not manuring 

* and improperly cropping,’ &c. He was also found liable for the expense of 
plea, and the dues of extract. 

A suspension of this decree was pleaded (4th February 1800) before the Lord 
Ordinary, who affirmed the judgment. 
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In appealing to the Court, the tenant 

f Pleaded ; The conventional penalty should be restricted to the actual da- 
mage incurred ; Stair, B. x. T. io. p. 104. Now, this farm has been all 
along managed in a most beneficial way for the landlord, so that what 
was formerly heath, is now producing very valuable crops ; yet the tenant is 
subjected in payment of penalties and expenses, without any damage having 
been incurred. 

Answered ; A tenant is liable in damages for every infringement of any sti- 
pulation in his lease ; and to prevent the tedious and expensive investigation 
necessary for proving the real damage in such a case, a conventional penalty is 
here substituted, which ought to be exacted for the reasons which induced its 
insertion. A penal sum in a bond, over and above performance, it is true, is 
always restricted to the actual damage' incurred, otherwise it would be liable to 
the objection of usury. But the case is different, where the penalty is inserted 
as a liquidated satisfaction in lieu of damages, or a fair equivalent agreed to be 
accepted by the one party, and paid by the other, fot departing from the 
terms of the contract, Principles of Equity, b. 3. c. 2. Inst. De Verb. Oblig. 
$ 7. Marshall against Cunningham, 13th December 1780, No 39. p. 9183. 

The Court adhered to the judgment of the Lord Ordinary *. 

Lord Ordinary, Cullen. Act. Maeonochit. Agent, J. Hantm. 

Alt. Ingl'u, Agent, Th. Robertson. Clerk, Home. 

I. Tac. Col. No 25. p. 49. 

# Upon the same principles; the case of Little Gilmour against William Mutter, June 1 797, 
was decided, tee Apuhbix. 

See Appendix. 
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1588. February. Stuart against Douglas. 

\ 

C olonel Stuart and Commendator of Pittenween pursued Sir George 
Douglas, to hear the gift of a pension given by his umquhile brother, James 
Earl of Murray, forth of the benefice of Pittenween to be reduced. The rea- 
son of the summons was, because the said Sir George had never apprehended 
possession of the said pension before the decease of the Earl his brother, who 
was the giver thereof,, et sic dans et retinens nihil inde ex hac donatione sequi- 
tur ; and also it was alleged , that queniadnaodum in feodi6 feodum absque in- 
vestiture esse not potest, et in investiture appaTet scripto possessio, ead. feudi lex 
ex investiture, similiter ut ait Bald. ibid, quod similiter in pensionibus,quia omne 
jus posses9oris in possessione dependit ; et manifesti juris est pensiones super be- 
nsficis constitutas per possidentem beneficia non adherere beneficio, nec eos qui in 
eo succedont obligare, sed constituens tantum.personam, et non rem ipsam, prout 
in cap. de prebendis et in jure canonica, non licet personae pensionem in titulum 
dare ut in titulo, ut beneficia ecclesiastics sine diminutione conferantur ; and so, by 
reason of the foresaid laws, the disposition of the pension made to Sir George by 
his brother, then prior for the time, could never oblige the successor, attento hoc 
maxime , that he got never possession during the time of the giver. It was answered 
by Sir George, That he had, conform to his pension and gift thereof, obtained 
two sundry decrees against the immediate successors of the Earl of Murray ■ 
disponer thereof, viz. against Sir James Balfour, then prior, and then against 
Mr James Haliburton Provost of Dundee, who succeeded after Sir James; and 
also he had made interpellation against the tenants and feuers, the time of the 
Earl giver of the said pension, and had obtained protestation against them, as 
the same was shown in process ; and that their apprehending of real possession 
could not make his pension better or worse ; et siruilitudo ilia quae ducta fuit ac 
feodis et investiture ad pensiones et earundem . possessionem non tenet* qinat 


No i.. 

A gift of 
pension out 
of a bene- 
fice found 
valid, though 
it did not 
take effect by- 
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during the 
life of the 
donor. 
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feuda transeunt in hered^s et non pensiones, et quamvis large sumend. feodum 
dicitur beneficium et sic pensio potest applicari ad feudum, quia posses- 
sio beneficii, non possessio feudi, presente argumentatur, tamen consequens 
ex praemissis non potest inferri, quia pensio neque beneficium neque pars, 
beneficii ullo modo did potest, et hocPegibus et juribus praedilictis, et nulla ratio 
neque lex auferri potest^jrout allegabat. The Lords, after long reasoning at 
the bar, in prasentia regis, found the reasoh of the summons irrelevant, licet 
. magna pars in contraria fucrunt opinione. 

•Fol. Die. v. 2. p. 55. Colvil, MS. p. 438. 


1593. Afarc/i. Hutchison against Kerr. 

Ane Bogill in Glasgow raisit multiple-poinding agains Bishop Erskin, on the 
ane part, Mr Henrie Kerr, having ane pensioun of twa cbalders victuall furth 
of the reddicst fruittis, on the secund pairt, and George Hucheson on the third. 
Mr Henrie prod uc it his pension, George Huchesion producit ane gift of pen- 
sion, granted in lyfrent to his father and to himself be Bishop Betoun, be ver- 
tue whairof thay had bene in posSesion thir mony zeirs. Mr Henrie alledgit. 
That notwithstanding thairof, he aucht to be answerit and obey it, becaus the 
said gift disponit to Hucheson be the Bishop wes null, being set be the Bisnop 
•without consent of the chaptour ; and albeit it micht have ofileissit the Bishop 
not to run in the contrare ; thairof in his lyftyrae, yet he being mortuus civiliter, 
being forfaited, could not prejuge bis successouris, and pairties having rycht 
flowing fra thame ; notwithstanding the wbilk alledgeapce, the Lords fand, 
thay wald not tak away the gift cleid with sa mony zeirs’ possession in ane 
jloubill poynding, bot.ordainit the said Hucheson to be answdrit and obeyit. 

Fol. Die. v. 2. p. 55. Haddington, MS. No 409. 


1614. June 30. Anderson against M‘Call. 

In an action pursued by David Anderson contra David M‘Call, the Lords 
found a pension out of a coal real, and therefore decerned letters for poinding 
^f the coal, W.n, or to be win. ' 

Fol. Die. v. 2. p. 55. Kerse, MS. fol. 95. ‘ 


1622- June 

Bishop of Aberdeen against His Tenants, and the Lo. Drumlanrig's Son. 

In a double poinding pursued at the instance of some of the tenants of the 
bishop-lands of Aberdeen against the L. Corss, being then Bishop, on the One 
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pVt, and Douglas, son to the Lo. Drumlanrig, on the other part, either of them 
claiming right to the duties of the lands, the Bishop as a part of the patrimony 
of the Bishoprick, and the other claiming the same by virtue of a pension given 

by umqubile — - Bishop of Aberdeen, to Douglas of Tofts, 

during his lifetime, containing power to transfer the same to an assignee at any 
time in his lifetime, and upon the which pension decreet conform was obtained 
by the pensioner, and continual possession had by him of the duties contra- 
verted, which were assigneiTTn the pension fer satisfaction of the same ; which 
pensioner, conform to the clause and power of the pension, had transferred and 

assigned the same in favours of the said — Douglas, the other party now 

complained upon,, by a lawful disposition of the same made to him by the 
spiace of a year and a half, or two years at most before his decease, and who 
deceast but by the space of a year at the most before the dependence, after 
whose deoease the said . . . Douglas, to whom the pension was assigned, 

had intented his action of letters conform, and in respect thereof, be alleged 
that he ought to be preferred to the Bishop. The Lords repelled the pension- 
er’s allegeance, and found the Bishop had right to the duties foreasaid, and 
not the pensioner’s assignee, because it was alleged by the Bishop, that the- peur 
sioner, notwithstanding of his translation made in favours of this party, had • 
remained in possession of the said pension during his lifetime, and the assinnee 
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never apprehending possession, nor making intimation of his right, could not 
claim the right after his author’s decease, which took -no effect by possession in 
his author’s lifetime, as said is, nor no intimation being made thereof ; which 
allegeance of want of possession and intimation in the pensioner’s lifetime, the 
Lords, found relevant to cause the assignation become simulate and extinct ; al- 
beit it was answered, That the want of possession could not make a right 
which was lawful of itself, and which was made by one having power to make 
the same (and whose power was confessed by the party) to fall, seeing the pen- 
sioner, of his executors, would be countable to the party defender for the du- 
ties uplifted and possest by him ever since he was denuded ; which was repelled 
by the Lords, and the Bishop’s allegeance found relevant, as said i9. 


Act. Nicohon ten . it Lcr month. Alt. Nioolton jun . et Mowat, Clerk, Scot. 

Fol. Die. v. 2. p. 55. Durie, p. 27. 


*** Haddington reports this case : 

In a double-poinding, the Bishop of Aberdeen, and Douglas, son to the 
Laird of Drumlanrig, being parties, Douglas alleging. That he should be an- 
swered and obeyed, because he was assignee constitute by umquhile Archibald 
Douglas of Tofts, to ane pension of L. 500, furth of the Bishoprick of Aber- 
deen, granted anna 1575 to Tofts, cum potestate trunsferendi ; it was answer* 
Vql. XXIV. 55 Z 
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No 4. ed . That his assignation was null, because it was granted to him in anno 1618, 
whereof he never made intimation, obtained possession nor letters conform, but the 
.cedent retained possession three years after the assignation, to the time of his de- 
cease ; and therefore the assignation was simulate and null, proceeding from 
Aim dedit etretinuit, 

Haddington , MS, No 2640. 


No 5. 


No 6. 

A prelate . 
granted a 
pension QOt 
of his patru 
xnony, not 
only cun 1 ft* 
testate trans* 
f trends etiam 


1623. February 27. Paip against L. Wolmet. 

In an action of suspension betwiict Mf John Paip and the L. of Wolmet, for 
payment of a pension of diverse loads' of coals given to Mr John Paip ; the 
Lords found, that the granter of the pension, nor his heirs, were not obliged 
to carry the coals to the dwelling-house of the pensioner, where the pension 
•bore not the same specifice ; but that it was sufficient to the granter of the pen- 
sion, and his successors, addebted therein, to deliver the same at the coal-hill 
•to the pensioner, to' be transported upon his own charges where he pleased to 
carry the same ; and that sicklike in other pensions of that nature and quality, 
as of victual, that the pensioner ought to carry the same from the barn door 
and ground of the land upon his own expenses, and that the granter is not 
obliged in the said carriage, except the pension be' so expressly granted, and no 
ptherways. 

Act. M* Gill. Alt. ■ Clerk, Hay. 

Fol. Die. v. 2. p. 56. Durie, p . 537. 

*** Haddington reports this case : 

1623. February 28. — Mr John Paip having a pension of four bolls meal, and 
.two dozen loads coals, to be paid to him yearly by the Goodman of the Wol- 
met, pursued him to lay them in to him in his, house in Edinburgh. Wolmet 
alleged , That he should not carry them, but only pay them, The Lords 
found, that since he was only bound to pay them, he could not be compelled 
to lay them in, but only pay them on the coal-hill. 

Haddington , MS. No 27 93. 


1625. July 23. Minister of Kirkliston against Whitelaw. 

In an action betwixt the Minister of Kirkliston and Patrick Whitelaw, a 
pension being granted by the umquhile Bishop of St Andrew’s to Mr John Ar- 
thur, Commissary of Edinburgh, cum potestate transferendi etiam in articul* - 
mortis, with power also to that assignee, to transfer the same at any time, be- 
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fore' that assignee’s death, in the person of any other, who should also bruik 
the same, during the lifetime of him. who should receive the last translation ; 
which pension being transferred by umquhile Mr John Arthur before his de- 
cease, in favours of his wife, and she having transferred the same in favours of 
her son ; who pursuing letters conform to the said pension ; the Bishop of St 
Andrew’s compearing, and alleging the nullity of that pension, as being given 
in prejudice of the successors of the granter thereof, and in diminution of the 
rental of the benefice, and to the hurt of the kirk ; this allegeance was re- 
pelled, and the pension sustained. 

Act. Hope. Alt. Mowat et Primrote. Clerk, Gibson. 


No 6 ; 
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In this above written process of Patrick Whitelaw, there was produced for 
the minister of Stow, a decreet given by the Commissioners of Parliament, ap- 
pointed for modification of the minister’s stipends, conform to the act of Parlia- 
ment anno 1617; by the which decreet, the foresaid pension of L. 100, grant- 
ed to the said Mr John Arthur, cum potestate transferendi, as said is, was ap- 
pointed to remain with Mr John Arthur during his lifetime, and after his de- 
cease, so much of the said pension as was paid out of the parish of Stow, viz. 
L. 50 thereof, was ordained to be paid to the minister of Stow, for a part of his 
stipend in all time coming ; which decreet being quarrelled by Patrick White- 
law assignee foresaid, as null, because before that sentence, the said Mr John 
Arthur had transferred his right of the said pension to his wife, he being oblig- 
ed to do the same to her, by an express clause contained in the contract of 
marriage made betwixt them ; and so she not being called to that sentence, who 
was a party hurt thereby, and having right to the said pension, the said decreet 
could not be sustained ; especially seeing the Commissioners, givers of that sen- 
tence by the act of Parliament, which was the warrant of their proceedings, 
had no power granted to them to take any man’s right from him: Which al- 
legeance was repelled, in respect Mr John Arthur the husband was called, and 
compeared in that decreet ; and the Lords finding that this was a decreet of 
Parliament, they thought themselves not Judges to annul a sentence of Parlia- 
ment so summarily by way of exception. 

, Fol. Die. v. 2. p. 55,. Durie , p. 180. 


1628.' December 17. Chalmer against L. Craigievar. 

There was a pension granted by Patrick Abbot of Lindores 'to Mr William r^f ilcon 
Chalmers out of his abbacy, for Mr William’s lifetime, with power granted to fortuity with 
him to make assignation of the said pension in articulo mortis to any he pleased. Aberdeen 
Mr William assigneth the pension to his son three years before his decease, but • 
remained in possession thereof all his lifetime; and after his decease, his son: 4. p. too$w 
enjoyed the same, by virtue of the same assignation, for the space of thirty 
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years and more. This pension being called in question, in a double poinding 
raised by the tenants against the pensioner on the one part, and Craigievar on 
the other ; the Lords would not sustain the assignation, in respect that the 
.cedent remained still in possession, et sic dans et retinens. 

The reason why this former assignation was not sustained was this, because 
the entry thereto was referred to the time of the cedent’s decease, which the 
Lords thought no ways lawful. But in another action "of the self same nature, 
.pursued by the Bishop of Aberdeen against William Douglas son to the Laird 
of Drumlanrig, assignee to a pension out of the bishoprick of Aberdeen, grant* 
ed to the umquhile provost of Lincluden, the assignation was found null, be* 
.capse the cedeut remained still in possession till his decease. (No 4.) 

Fol. Die. v. a. p . 55. Spottiswood, (Pension) p . 4a8. 

Durie reports the same case : 

In a double poinding, Chalmer against Craigievar, for the feu-duty of certain 
lands held of the abbacy of Lindores, which were claimed on the one part by 
,him who had the right of erection of that benefice, and on the other part, by 
a pensioner of the abbot’s, to whom these feu-duties were specially assigned, for 
payment of the pension, the pension being granted to the pensioner for his life- 
time, cum potestate transferendi in articulo mortis , and to endure for the lifetime 
of that assignee ; and the pensioner having transferred the same in the assignee, 
.three years before his decease, and the translation appointing his entry to be 
immediately after his decease, the cedent’s self retaining possession after his 
translation, all the time of his lifetime : The Lords found the translation null, 
because it was made to the assignee, as said is, to begin after the cedent’s de- 
cease, and so was conferred to an unlawful time of entry, at which time it 
Could not have^beginning ; for it was found, that it should have been conferred 
to a time, which should have begun to the assignee, in the cedent’s own life- 
time before his decease ; neither was it respected which was alleged by the as- 
signee, That seeing the pensioner had power to transfer in articulo et ipso mo - 
mento mortis , which if he had done, the assignee could not have had thereby an 
effectual entry, but after his decease, that therefore the- translation to begin 
immediately after his decease was alike, and could not make it null therefore ; 
and also he alleged, that the assignee, . since the cedent’s decease, had both a 
decreet of letters conform standing, and also conform thereto had been thirty 
years in possession, so that in this possessory judgment, his right, after so long 
time, could not be summarily annulled j which allegeance was repelled, and 
the assignation found null, because the beginning thereof was not at a time be- 
fore the decease of the cedent. In this process, the principal pension being 
quarrelled, because conform to the act of annexation 1587, it was not clad with 
possession or sentence before that apt, as is thereby required, and as is provid- 
ed by the acts of Parliament 1591 and 1594, which acts declare pensions null- 
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out of benefices and kirk -lands, not authorised with sentence or possession be- 
fore the year 1587 ; the Lords found, that either decreet or possession of the 
pension ought to be alledged, (if it should be sustained) before that year 1587, 
And because the pensioner alleged his possession of a part of the pension out of 
the duties assigned of a term before that year, the same was sustained, and it was 
not found necessary to allege possession of the whole pension, and of more years 
'before that year ; and this possession of one part, viz. that one part of the feu- 
duties assigned for the pension was paid to him, was found probable by witnes- 
ses, without necessity to prove the same by discharges or writs j and also the 
feu-duties of the pensioner’s own lands, being assigned to himself by the pen- 
sion itself, in satisfaction of the pension pro tanto, his retention thereof in his 
own hands, was sustained as a sufficient possession ; neither was it found neces- 
sary that the pensioner should be compelled to say, that he had possession of 
the whole pension before the year 1587 ; for the possession of one part thereof 
was found sufficient to sustain the pension for the whole, and to exclude the 
nullity objected by the acts of Parliament foresaid. See Papor. 

Act. Advocatut fjf Nkalten, Alt. Stuart & Baird. Clerk, Scot. 

Durie, p. 41s. 


16x9. July 9. Urquhart against E. Caithness and Dick. 

A pensioner to the Earl of Caithness having the duties of lands assigned 
in his pension to him ; for satisfaction whereof, having obtained a decreet and 
letters conform against the Earl, granter thereof, and against the tenants of 
the lands assigned, and conform thereto being diverse years in possession of the 
duties from the tenants ; thereafter the lands being comprised from the heritor 
granter of the pension, which compriser was infeft by public infeftment, and 
in possession of the duties of these lands assigned, and he being convened by 
the pensioner for payment of the said duties to him the years intromitted with 
by the compriser ; it was found, the said compriser was not holden to restore 
the same, and that the said pension being granted. by alaick, and not by an 
ecclesiastical person, was not real, and did not affect the ground against a sin- 
gular successor, but would only produce personal action or execution against 
the granter’s self and his heirs, for the years since he was denuded of his heri- 
table right by comprising and infeftment. 

Aet. Nictlttn. Alt. Stuart . 

% \ 

Tol. Die. v. 2. p. 55. Durie, p. 459. 
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Import of act 
jo x, Part. 
1581, relative 
to pensions to 
beneficed per- 
sons. 

1 


1631. February 23. L. Freeland against Murray. 

L. Freeland, as having right to a pension of a chalder of victual, granted 
by the Provost of Methven, with consent of the prebendaries, and of the Duke 
of Lennox, patron of the benefice, to Mr John Moncrieff, and which was as- 
signed by him to umquhile L. Freeland, to whom this pursuer was heir; and as heir 
having so right, pursuing one Murray as intromitter with the teinds of the lands 
of Tassoquhy, which were specially assigned by the pension, N for payment of the 
same ; after inhibition served upon the saidteind-sheaves, pursuing them as intro- 
mitters therewith, for paymentof the years 1628 and 1629 ; ,and the defender hav- 
ing acquired from the new provost of Methven a tack of these teinds, being the 
teinds of his own lands, and by virtue thereof being diverse years in possession, 
alleging that this pension was null, because by the act io,i . Pari. 1581, all pen- 
sions set by beneficed persons under prelates, in. diminution of the rental, and 
to the hurt of their successors, are null ; and this was of that nature ; and the 
pursuer replying, that the act meant only of pensions granted by inferior bene- 
ficed persons, which were at the King’s presentation, and extended not, nor' 
meant not of benefices at the presentation of laick patrons, as this was : The 
Lords would not decide this while they were further advised, seeing it tended - 
to annul all pensions, and whatsoever deeds done by inferior beneficed persons,^ 
as well tacks as other rights ; for by setting of tacks the successor was' also pre- 
judged, and the rental of the benefice diminished. And albeit it might appear, 
that this act could not receive so large extent of interpretation ; for thereby a 
provost, albeit with consent of the chapter and patron, might neither set tack 
nor give pension ; and by the said act, there cannot be any pension which may 
subsist, but all are unlawful ; notwithstanding that by the act of annexation, 
pensions set by inferior beneficed persons, clothed either with decreet or posses- 
sion, are excepted therefrom ; and by the 62 d act of the nth Parliament 1587, 
it i§ evident also, that some such pensions are lawful and valid ; for if all were 
null, as the act excepted upon bears, these other acts made anno 1587 were 
needless, and would never been made ; likeas by the act 1 594, tacks set for 
longer space- than three- years, without consent of the patron* are null : Yet 
the Lords' were almost all of one mind, that by the foresaid act the pension was 
null, but it was not voted as said is ; and they thought this nullity might be re* 
ceived, by way of. exception,- without pursuit of reduction, and was receivable 
being p’roponed by f his tacksman, whose tack, albeit the pursuer alleged it was 
also set to the hurt of the benefice, and so had the same fault which his pension 
had.; yet the Lords thought it was good enough to maintain the possessor, being 
a tack of the teinds of his own lands, and would defend against the setter, who 
so long as he lived, could not quarrel his own deed. Neither was it respected, 
that Jt was only now questioned betwixt the prior pensioner, whose pension was 
also clothed with diverse years possession, and the posterior tacksman ; and that 
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tfhe pursuer replied, that the beneficed person had only place to quarrel his 
right, and that not summarily, but by pursuit of reduction, seeing it wa9 cloth- 
ed with possession ; in the which action be might then qualify, (which is not 
proper to be done here) that there is no diminution of the rental ; and where 
he would dispute, that the rental is not to be considered, according to the avail 
and rent of the benefice, as it mdy yearly yield, but according to a constant re- 
corded rental in writ, given up and authorised for a rental'; likeas he would 
then allege great difference betwixt pensions flowing from a stipendiary minis- 
ter or titular, and a beneficed person, having patron and chapter consenting to 
his deed, and which is ecclesia coillegiata , bdbcns capitulum et prabendam cum 
dignitate ; but this was not decided as said is. 

Lurie, p. 574. 


1662. July. Claperton against Lady Ednem. 

Umquhile John Edmistoun of Ednem gives a pension to Jean Stirling of two 
bolls wheat and, ten bolls oats, payable yearly out of the mains of Ednem, where- 
unto George Claperton her son being assignee, pursues the Lady Ednem and the 
tenants for payment, from crop 1647 to i.66i inclusive. It was alleged for the 
Lady, She stands infeft in the mains, and by virtue of her infeftment, in pos- 
session, continually since the death of her husband : And the pension is no real 
right, especially being granted by a laick, and whereupon never any decreet 
followed against the tenants. It was anwsered. That the pension was clad with 
possession by payment made by her husband in his time, and by the defender 
herself for the year 1647. It was replied , That the pension is but a personal 
obligement by which the defunct did oblige him and his heirs to pay the same 
out of his rents of the mains ; which personal obligement cannot carry a real 
right as an infeftment ; and any payment made by the defunct Whs only for ful - 
filling his personal obligement : Likeas, the payment made by the defender 
was as executrix, for fulfilling her husband’s obligement, out of bis moveables, 
which cannot be a ground to affect the rents therefore. 

The Lords found the allegeance and reply relevant. 

t Fol. Die. v. 2. p. 55. Gilmour, No gi. p. 37. 

*** Stair reports the same case : 

1662. December ti . — In anno 1621, umquhile Sir John Edmiston of Ednem 
granted a bond of provision to Jean Stirling of two bolls of victual, which he 
obliged himself to pay to her out of the mains of Ednem, or any other of his 
lands, by virtue thereof she was in possession, out of the mains of Ednem, till 
the year 1640. Andrew Claperton her son and assignee pursues the Lady Ed- 
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No io. ncm > *« intromitter with the rents of the plains of Ednem, to p*y the pension, 
since. The defender alleged. Absolvitor, h ec 3U$e she stands infeft in the mains, 
of Ednem, by virtue of her liferent, and thereupon has possessed ; and the puf-. 
suer’s pension is merely personal, and does not affect the ground, npr is vali4 
against singular successors, and though conceived in the best way, cqp have no 
more effect than an assignation to mails and duties, which operates nothing 4- 
gainst singular successors, unless it had been an ecclesiastical pension, clothed 
with possession, having letters conform, which only is valid against singula? $uct 
tessors. 

Th$ Lords found the defend relevant. 

Stair, v. i. p. t4&. 


If a pension falls by failure of the cause for which it was granted.— See Im- 
plied Condition. 

A pensioner dying, what interest his executors have.— See Term Legal and 
Conventional. 

See Appendix. 
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P E R I C U L U M. 


SECT. I. 

Periculum Ret Venditia. 


December 13. Hunter against Wilsons. 


TT UNTER having charged Wilsons for payment of 300 merks contained in 
their bond, they suspended on this reason, the bonds bears expressly, that the 
same should not be paid till the suspender be put in possession of a tenement of 
land in Glasgow, for apart of the price whereof the bond was granted ; ita est, they 
neither were nor can be put in possession, because the house was burnt in the 
conflagration in Glasgow. It was answered, Non relevat, because after perfect- 
ing the vendition periculum est emptoris, and therefore this being an accidental 
fire, wherein the seller was no ways in culpa nor in mora, in respect, that at 
that time there was a liferenter living, whose liferent was reserved in the dis- 
position. It was answered , That albeit in some cases the peril be the buyer's, 
yet where there is an express obligement, that no payment shall be until pos- 
session, by that express paction payment cannot be sought. It was answered 
That the buyers had taken possession after the burning, and had built the 
house. It was answered. That the possession of the ground cannot be said the 
possession of the house ; terra non est domus ; and therefore, this being but a 
small part of the price, in such a calamitous case the suspenders ought to be li- 
berate thereof. 

Notwithstanding of all these allegeances, the Lords fourid the letters orderly 
proceeded. Here the buyer was infeft before the burning, and did voluntarily 
take possession after the* burning. 

Fol. Die. v. 2. p. 56. Stair, v. 1. p. 493. 
Yol. XXIV. . 55 A 
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No 4. 

A person, al- 
tho* not pro- 
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subject. 


1685. February. Aitchison against Dickson. 

In the action February 1684, Aitchison against Dickson in Kelso, voce 
Superior and Vassal, the house in controversy being burned, the Lords found, 
that the dominion and property being transferred to Aitchison, in respect he 
was infeft, and that the keys of the house were offered, that therefore the lost 
and prejudice by the burning, which was accidental, must follow Aitchison the 
buyer, who was a proprietor of the tenement ; albeit there wa9 a part of the 
price not paid, there being a difference about it that was referred to certain 
friends to be determined, which was not determined the time of the burning. 

Fol. Die. v. 2. p. 56. Sir P. Home, MS. v. 2. No 700. 


1687. February 25. Spence, 8tc. against Ormiston. 

A teirce of brandy was to be delivered at a merchant’s shop in Edinburgh, 
but was seized as run goods, so that the buyer was constrained to redeem it 
by paying treble excise. In the question on whose peril the brandy was, the 
Lords found, that it was on the seller’s, he being obliged to deliver it in the 
buyer’s shop in Edinburgh. 

Fol. Die. v. 2. p. 56. Fountainball. 

*** This case is No 6. p. 3x53. voce Damage and Interest. 


17-11. yune- 13. Beatrix Lingclater against Boswell. 

By contract of marriage betwixt Captain Boswell in Kirkaldy and Beatrix 
Lingclater, he having got several shares of ships and other considerable move- 
ables by her, obliged himself to add to what he had got with her, the sum of 
of his own proper means and estate, and to take it to him 
ahd her in liferent and conjunct-fee ; and she pursuing on the contract for hav- 
ing a sum filled up in the blank, it being by simplicity and ignorance omitted 
in her husband’s lifetime, qui non debet lucrari ex sua culpa ; alleged , That the 
very principal contract produced by herself in modum tituli is not only blank, 
but is scored ; which clearly evinces that she and her friends have passed from' 
it ; especially seeing she is largely provided without it, a posterior clause bear- 
ing, that in case of no bairns (which case ha6 existed) the half of her tocher is . 
to return to herself, so she is at no great loss. Answered, If they have imposed 
on her weakness by scoring it, yet that can never deprive her of the arbitrium 
boni viri, which comes in place of the parties contracted, who certainly meant. 


Digitized by 


Google 



.I’ZRKULUM. 


Sect. 3'. 


<19069 


some provision by that clause ; for verba non debent esse otiosa, sed aliquid openari ; 
and therefore the Lords may insert such a sum as was suitable to the husband’s 
circumstances and «tate ; for to think I would subscribe a contract without 
some equal compensation on my husband’s part, were to declare me a fool with 
a witness. Replied , The clause being blank and scored, must of necessity pre- 
suppose to have been done of consent, unless she can prove it done viis et modis 
indirectly ; and it is without the Lords power to make up a new contract here, 
more than in the case where parties have forgot to insert a clause at whose in- 
stance execution shall pass, the Lords, though applied to, never ventured to 
supply it. Some thought that a small and moderate sum might be decerned, 
the Lords being sensible that it was a mere oversight and neglect on her friends 
part. Yet this being a stretch to supply so great a defect, they found the blank 
in the contract, not being filled up in Captain Boswell’s lifetime, and the same 
being now produced by the defender herself, and found scored, his heir was 
not liable in payment of any liferent upon account of the said blank clause 
now scored. 

Then she insisted for the value and price of her share in Balfour’s ship, which 
she had in her contract assigned to her husband, but with this quality, That in 
case of no children she should have the fee of the half, and liferent of the 
whole ; and therefore craved her husband’s heir might be decerned in a sum 
for her part of that ship, seeing she had her election to take herself either to 
the goods disponed, or their price. Alleged, She had exhausted and declared 
her option already, and so could not alter now, nor recur to his prejudice ; for 
•he had taken herself to the ship itself, in so far as, after her husband’s death 
•he had subscribed the ship’s compt-book.'and took in her proportion of the ba- 
lance of the profits, and signed a commission to Robert Todd to navigate the 
ship as skipper j and that in his first voyage the ship was accidentally burnt at 
Harwich, and so being lost casu fortuito it must fall upon her ; seeing res una- 
queeque per it suo domino. Answered, Her contract fully divested her of the 
property of the ship, so that her husband could have sold it, and his executrix 
could have done the same, so it must perish to them and not to her ; and the 
deeds condescended on noways prove her election of the ship rather than the 
price ; for per earn non stetit but you might have sold it, in which case I would 
have got the half of the price, and the literent of the other ; and my necessary 
deeds of administration did not hinder you, and your delaying till the ship pe- 
rished must prejudge yourself and not me. The Lords found, though she was 
not proprietor, yet being creditrix specie's, and that individual species perishing, 
the loss must fall upon her; and that neither her husband’s heir nor executor 
was bound to make it up ; but there being some remains of the wreck pre- 
served after the burning, she might claim a share in these. If the ship had not 
perished, there had been no place for this debate ; but the general rule of law 
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loO7 0 PER1CULUM. Sect. i. 

in these cases is ejus est periculum ,cujus est dominium : Qui habet commodum 
sequum est eum etiam pati incommoda rem ipsam sequentia. 

Fol. Die. v. 2. p • 56. Fountainhall , v. 2. p. 644. 

*** Forbes’s report of this case is No u. p. 5017. voce General Assignation* 


1 744- 
Daniel 


July 6. 

M’Donald, Supervisor of Excise in Montrose, against Robert Hut- 
cheson, Merchant there. 


On the 7th June 1743, the charger exposed a quantity of spirits to sale-, 
which was purchased by the suspender, as the highest offerer at the roup, who ' 
immediately gave his bill for the price. Next day when he demanded delivery, 
the charger told him, that the custom-house of Montrose had been broken open 
the night before, and the spirits, which was lodged there, carried off ; and that 
after the sale, he did not consider himself answerable therefor. Hutcheson, be- 
ing charged for payment of the bill, suspended, and pleaded. That as the same 
was granted for the price of the spirits which was not delivered to him, it 
would be against the principles of equity to make him liable for the price, when 
the thing sold had perished by no fault of his, or any delay on his part in de- 
manding delivery ; for as it was past custom-house hours, on the evening of the 
7th Tune, when the sale was, he could not have got out the spirits that night : 
That whoever brings his action on a mutual contract, must lay it on this, that 
that he has fulfilled bis part ; and as a contract of sale is a mutual contract, and 
a contract bona fide , there is nothing in the law of Scotland to difference it 
from the general rule of equity, which is received in all mutual contracts. 
When the seller sues for the price, he ought to show that the subject sold is 
delivered ; and if it cannot be delivered, the obligation for payment of the 
price is dissolved. If, indeed, the subject sold perishes, without the fault of 
either party, which sometimes may be the case, then each should bear his own 
loss • the seller has no action for the price, and the buyer possibly may have 
none for damages. It is true, the Doctors of the civil law have pretty general- 
ly laid it down for a rule, That, by the sale, the risk of the subject sold is 
transferred from the seller to the buyer ; and that if it perishes before delivery, 
it perishes to the buyer ; though at the same time some of the greatest autho- 
rities are of a contrary opinion j in particular, Cujacius ad 1 . 33. in local. But 
whatever be the civil law in this matter, it is believed, it was never received 
to be the law of this country, that, by the sale alone, the risk is transferred 
from the seller to the buyer, as is observed by ford Stair, lib. 1. tit. 14. § 7. 

2 dJ, Suppose the general rule stood so, yet as the time of sale was after the 
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custom-house hours, when the seller could not have made tradition till the next 
day, the intervening risk in this case ought not to lie on ,the buyer. 

Answered for the charger ; Th at te risk of the thing sold lay upon the buyer, 
after the sale was completed and the price, paid ; or, which is the same thing, a 
bill granted therefor. Neither was there any ground in equity, upon which 
the suspender could be relieved in this case, as the spirits were ready instantly 
to be delivered upon the sale ; and were it necessary, the charger could prove, 
that the suspender could have got the spirits out of the custom-house, and a 
permit with them, the moment after the sale was completed ; and that his de- 
laying to take them away, was only for his own conveniency, in respect he had 
purchased the spirits for another (as he gave out) who was not in Montrose at 
the time. 

In the next place, In the course of this process, the suspender referred the 
onerous cause of granting the bill to the charger’s oath. Inconsequence where- 
of, he deponed, that it was granted for the said spirits, and that he had no fur- 
ther risk of them, than the hour he received Hutcheson’s bill ; and that he told 
the suspender, immediately after the sale, he would have no further trouble of 
them; and that next day when he demanded payment of the bill from the sus- 
pender, he said he would pay it in a little time. From all which it is plain, 
the bargain was completed the time of the sale, and the risk transferred, where- 
by the charger had no further concern with what afterwards happened; and 
that the breaking open the custom-house, and carrying off the spirits by thieves, 
was an accident which cannot affect the suspender, and afford him no sufficient- 
ground to be freed from payment of the price. 

The Lords found the letters orderly proceeded. 

FoL Die. v, 4. p. 56. C. Home , No 170. p. 436. 



1748. July 15. ' Campbell against Barry. 

Duncan Campbell drover, upon the 16th December 1745, sold and delivered 
58 cows then going in the inclosures of Kilsyth, whereof he was tacksman, to 
William Barry of Balshannan, and got bill for the price payable at Candlemas 
thereafter ; and the cows were allowed to remain in the inclosures for some short 
time till Barry should dispose of them. 

Barry being charged upon this bill at the instance of Hugh Campbell indor- 
see in trust for said Duncan, suspended on this ground, That Patrick M'Doual, 
who had the charge of the inclosures, as servant to Duncan Campbell, and un- 
der whose care and keeping the said cattle were, had informed a party of the 
rebels of them, conducted them to the ground, and assisted them in carrying 
off 26 cows which then remained undisposed of; that the charger was answer- 
able for said trespass of his servant, and that the suspender ought to have al- 
lowance of the value of the 26 cows out of the sum in the bill'. 
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No i). This reason of suspension “ the Lords repelled, and found the letters orderly 
proceeded.” 

They were of opinion, that the charger would not have been answerable for 
the fault of his servant, though he had knocked the cattle in the head ; the 
cattle were allowed to remain as a favour to the buyer, and the dolus of the ser- 
vant was casus fortuitus as to the master. 

Fol. Die. v. 4. p. 57. Kilkerran, (Periculum.) No 3. p. 377. 

*#* D. Falconer reports this case : 

Duncan Campbell, taeksman of the parks of Kilsyth, sold, December 1745, 
58 cows to William Barry of Balshannan, upon his bill for the price, allowing 
them to continue in the parks, which they did, till the beginning of January, 
when 26 of them were carried away by the rebels, conducted by Patrick Mac* 
douall servant to the tacksman. 

Hugh Campbell writer in Edinburgh, indorsee to the bill, charged thereon, 
•and it was suspended, for that the cattle being in the drawer’s custody, were 
taken away by the fault of his servant, for whom he was liable. 

Answered ; The cattle being allowed to continue gratuitously in his parks 
for the buyer’s conveniency, he was not liable for custody, nor to make up 
that theft of his servant, more than if he had taken cattle out of any other 
park in the neighbourhood. 

The Lord Ordinary, 6th June 1747, “ Found that Patrick Macdouall was 
at the time attending the parks at Kilsyth, as servant to Duncan Campbell, and 
was accessory and assisting in carrying off the cows, and found Duncan Camp- 
bell liable for his servant.” 

On bill and answers, 

The Lords found the seller not liable. See Reparation. 

Act. H. Home, Clerk, Gibson. 

D. Falconer, v. 1. No 277. p. 372. 


No 7. 

Periculum ret 
veniitje est 
em$Urii % 


1749. January 31. Melvil and Liddel against Robertson. 

Melvil and Liddel farmers, bought a quantity of barley and oats from Ro- 
bertson of Eyemouth in the year 1745, at 12 s. the barley, and the oats at 
jos. 8d. the boll; and by the bargain, the seller was to deliver the victual at 
the Salt Pow in Carron water, free of all charges and risk. Accordingly the 
ship arrived at the port on the 27th of March ; but having met with a storm, 
91 bolls of the oats were somewhat damnified, 'whidi therefore the buyers were 
not obliged to take, as the seller run the sea-nsk ; nevertheless, they took them 
off the hand of John Kincaid, to whose care the seller had directed them, not 


Digitized by v^ooQle 



Sect. t. PERICULUM. 10073 

at any settled price, but upon an obligation to hold compt to the seller for the 
same. 

A difference arising between Robertson and the buyers about these 91 bolls 
of oats, he brought a process against them for L. 5 Scots for each boll thereof, 
which they did not controvert to be the value. But tjieir defence was, that 
out of the said L. 5, they ought to have deduction of the damage they had sus- 
tained by the oats not coming safe, in which case they would have gained the 
the difference between 10 s. 8 d. the stipulated price, and L. 7 : 10 s. Scots, at 
which they could have sold them. And so the Ordinary “ found,” in respect 
as his interlocutor bore, ** That if the whole victual had perished, the seller 
would have been liable in the buyer's damages.” 

But upon advising petition and answers, the Lords “ Found no damages due 
to the buyers.” 

The notion the Ordinary had conceived of the matter was, That the seller 
was bound effectually to deliver the victual to the buyers free of damage, so as 
to make good to the buyers whatever loss they might sustain by the not delivery. 
But the Lords had a different notion of it ; they considered, that as by the Ro- 
man law, so by ours, periculum rei vendita est emptoris , and who therefore, if 
the thing sold perish casu, must nevertheless be liable in the price; as a few 
years ago was found in the case of spirits robbed from the custom-house of 
Kirkcaldy , the night after they had been sold and bill given for the price, which 
nevertheless the buyer was found obliged to pay ; (No 5.) and they considered 
the seller’s undertaking the risk in 'this case to have meant no more than that 
the buyers should be free of the risk, and not be liable, unless the cargo should 
arrive safe. 

Fol. Die. v. 4 . p. 57. Kilkerran, (Periculum.) No 5. p. 378. 

D. Falconer’s report of this case is No 42. p. 2289. voce Clause. 


SECT. II. 

Periculum rei Locata et rei Commodata. 


1624. June 29. Moffat against Moffat. 

No 8 . 

Where a stabler pursuing for the price of his horse and profit; it was alleged , 

That the defender conducted the pursuer’s horse to Falkirk, and he failed in 
riding and sat about Corstorphine, so that the defender was forced to go to Fal* 
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kirk on his foot, where he offered the pursuer his horse ; and it is not libelled 
what wrong he did to the horse ; replied. He fode him extraordinary, by gal- 
loping him, and rode further than condition to Dumblane, being only hired to 
Stirling : Found relevant. 

Clerk, Durit. 

' foil. Die. v. 2. p. 57. Nicolson, MS. No 327. p. 228. 


1626. November a8. — against Mowat. 

In an action for the price of a horse, pursued at* the instance of a stabler in 
Edinburgh, against James Mowat writer, the Lords found that the defender 
was subject to pay the price of the horse hired by him, and not restored again ; 
albeit he alleged. That he ought not to be found subject therein, in respect 
that he having hired his horse to a part agreed upon, he was not holden nor 
astricted to keep him, but the pursuer ought to have sent for his horse again,, 
or to have sent any boy with him to have brought him back, which not being 
done, but the horse having strayed away, or being stolen by the defender’s fault 
or knowledge, it cannot be imputed to him j which exception was repelled, for 
conductor equi, of the law ; non tenetur ad estimationem, si equus per casum 
moriatur sine culpa sua, et quamvis de casu non teneatur, tamen de culpa,tene- 
tur etiam levissima, ut est in Bart, ad Leg. Si ut certo. §. Nunc videndum, et 
J Sed interdum D. Commodat. Et conductor reimobilis retinendo ultra tempus, 
non.videtur reconducere, imo tenetur fur. 

Fol. Die. v. 2. p. 57. Durie, p. *38. 


1667. November 16. Whitehead against John Straiton. 

Whitehead of Park pursues John Straiton for restitution of a horse which he 
delivered to his servant, to be put in the park of Holyroodhouse to the grass, 
and which now cannot be found. The defender alleged. That he was liable for 
no loss or hazard, because at that time, and long before, there was a placard 
fixed upon the port of the park, that he would be answerable for no hazard or 
loss of any horse put in there, by stealing or otherwise, which was commonly 
known at, and long before that time. It was answered , That this action being 
founded upon the common ground of law, Nautte, caupones, stabiilarii, ut quae 
teceperint restituant, the .same cannot be taken away but by paction ; and the 
potting up of a placard is noways sufficient, nor was it ever shown to the pur- 
suer. The defender answered. That the pursuer having only delivered his horse 
to his servant to be put in the park, without any express communing or condi- 
tions, it behoved to be understood on such terms as were usual with others, 
which were. the terms expressed in the placard. 


Digitized by kjOOQle 



SlCT. 3. 


PERICULUM. 


10075 

Which the Loros found relevant, unless there had been .a special agreement. No 20» 
in which case, they found the defender, or his servant, should have shown 
what was in the placard. 

Fol. Die. v. 2. p. 56. Stair, v. i.p. 487. 

Dirleton reports this case : 

1667. November 14. — Robert Whitehead of Park pursued John Straiton 
tacksman of the park of Holyroodhouse, for the price of a horse put in the 
said park, to be pastured for four shillings per night, which after search cannot 
be found. 

It was alleged. That by a placard affixed upon the gate of the park, it was in- 
timated, that the keeper of the park would not be answerable for any horses 
put therein, although they should be stolen, or break their neck, or any other 
mischief or hazard should overtake them. It was replied , That by the law 
nauta caupones, & o. the keeper ex conducto is liable, unless it were alleged, 
that it had been expressly agreed that he should not be liable ; or at the least, 
that it was known to the pursuer, that such a placard was affixed when he put 
in his horse. 

The Lords, before answer, ordained the Reporter to enquire', and hear the 
parties upon the terms of the agreement, when the horse was put in, whether 
it was told or known to the pursuer, that the keeper would not be answerable. 

Reporter, CastlehUl. 

Dirleton, No 124. p. 43. 


1 668. November 17. William Duncan against The Town of Arbroath. 

William Duncan, skipper in Dundee, having lent the Town of Arbroath 
three cannon, in June 1651, to .be made use of for the defence of their town 
against the English, got from the Magistrates of Arbroath a bond of this tenor, 
that they did acknowledge them to have received, in borrowing, three guns, 
and obliged them to sestore the same within 24 hours after they were required, 
without hurt, skaith, or damage ; and in case of hurt, skaith, or damage to be 
done to them, obliged them to make payment of the sum of L. 500, as the 
price agreed upon for them.' Upon this bond William Duncan pursues for the 
price : It was alleged for the Town of Arbroath, Absolvitor ; because the can- 
non were lost, casu fortuito et vi majori , in so far as the English, after they 
had overcome the whold country, and taken Dundee, did seize upon their 
cannon, after the defenders had carried them the length of Barri-Sands, before 
they were taken, and chased back again by the English ships, and thereupon 
buried the cannons in the sand, within the sea-mark, and hid the carriages ia 
Yol. XXIV. 8 
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No II. a laigh cellar, wherein they were covered ; and it being clear by the tenor 
and nature of the bond, that the guns were received in borrowing, and that it 
was contractus commodati , or loan ; which, by the consent of all Lawyers, does 
not put the peril of vis major, or casus fortuit us, upon the borrower, but upon 
the lender, who is dominus et res perit suo domino : The pursuer answered, 
first , That, albeit by the nature of commodatum , the borrower hath not the pe- 
ril, yet the law makes this exception, si commodatum sit estimatum ; in which 
case, the peril is the borrower’s, and it is ho proper loan, but rather sale ; 
which is clear, /. 5. D. Commodati ; but, by this bond it is evident, that it is 
commodatum estimatum , and here not only a value agreed upon, but a sum ex- 
pressly declared to be the price ; idly. There is no question but loan may con- 
sist with that, that the borrower will undertake all peril : Ita est. By this bond 
the defenders are obliged to restore, without hurt, skaith, or damage, which 
must import all perils, especially such perils as were then imminent j viz. the 
taking of the cannons by the enemy ; otherwise this clause should operate no- 
thing ; seeing, without it, the naked name of a contract would oblige to re- 
stitution ; 3 dly. Albeit the borrower were free of casus fortuitus, yet that is 
defined and understood to be, quia a nemine potest pravideri ; but nobody" could 
have been ignorant of this chance, to have been taken by that enemy who 
were then imminent, and against whom particularly the cannons were borrow- 
ed y^thly. By all consents, commodatarius tenetur pro levissima culpa et sum- 
ma diligentia, whereinto the defender failed ; for they alleged only an at- 
tempt, for carrying back the cannons to the pursuer ; but they should have 
used other attempts, other days, and other ways ; and likewise they were ne- 
gligent, that they buried the cannon to the knowledge of their whole town; 
whereas they should have entrusted some few to have done it in the night;, 
likeas, they failed in this, that they made no application, as others did, who . 
got back their cannon by a public proclamation by the Usurper, that all can- 
nons taken off ships should be restored, to enable the shipping against the 
Spainiards and Dutch. The defender answered to the first allegeance, That 
he did not deny but in commedato estimate, the whole peril was upon the bor- 
rower, but denied that this was commodatum estimatum ; for all Lawyers do de- 
fine commodatum estimatum in the same way as dos estimata , to be where the 
obligation is alternative, either to restore the thing borrowed or the price, at' 
the option of the borrower ; so that the lender is no more dominus, nor can de- 
mand the thing borrowed, which becomes the borrower’s, unless he please to' 
give it back, et res perit suo domino ; but where the value is only liquidated in 
case of deterioration, or in case of failzie, the borrower cannot free himself by. 
offering the price, but the lender may call for the thing, although it were de- . 
teriorated ; but here the liquidation of the price is only in case of deteriora- 
tion Jand the dominion is unquestionably in the lender : To the second, it was 
denied, That the borrower had here undertaken the peril; for the words of the 
contract, being hurt, skaith, and damage, in the proper and vulgar use, do not . 
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signify peril or hazard, but only deterioration, and have this equipollent posi- No 1 1» 
tive, to restore the guns in as good case as they receive them, which would 
never import force or accident ; and for the expressing of that clause, nothing 
is more ordinary than to express clauses, qua natura contractus insunt ; and the 
adjection of this clause may have these uses, first, It liquidates the value, in 
case the borrower fail, without putting the lender to prove the same ; idly. 

Whereas a simple loan might only have obliged the borrower to diligence, so 1 
that, if, without his fault in making the use, for which the thing was borrowed, 
it had been deteriorated and lost, the borrower would not have been liable, as 
he that lends clothes to be worn, must not demand' the deterioration by that 
ordinary wearing without fault ; or he who lends a horse to a battle must not 
require reparation if he be wounded or killed in the battle, unless he have a 
special obligcment, to have him restored without hurt ; so, in this case, the 
parties having foreseen the ordinary case of the cannons, being hurt in defend- 
ing the town, by much shooting, or by the shot of the enemies, hath provided, 
that even the damage in that use should be repaired, which can never be ex- 
tended to an accidental loss of the cannon, not in defence of the town, but af- 
ter the enemy had over-run the nation, and taken Dundee, and Arbroath was 
dismantled, the cannons were taken out of the sand : To the third. Casus for - 
tuitus is not that which cannot be foreseen to be possible, but that w'hich can- 
not be foreseen to have a sufficient, at least a very probable cause, otherwise 
there should be no casus fortuitus ; but this case which happened had been 
most ominous for any Scotsman to have supposed, as most probable, that, be- 
fore breaking of the army, or the English coming over Forth, the kingdom 
should have been lost : To the fourth , The defenders were noways in culpa or 
mora, but did more than they were obliged; for they were obliged to restore 
but upon demand, and before demand they endeavoured to have restored, and 
then they buried the cannon within the sea-mark in the night ; and, though 
there was a proclamation to give up all arms, under the pain of death, they did 
not discover their cannon, albeit, upon their discovery otherwise, one of their 
Magistrates ran the hazard of his life ; and as for the proclamation alleged, it 
meets not this case, their cannon not having been taken off ships ; and if it 
was public, the pursuer behoved equally to know it, and should have made his 
address for his own cannon, neither would the defenders have refused their 
concourse, if it had been useful, or desired. The pursuer opponed his former 
answers, and added, that the law cited spoke expressly of commodatum estima- 
turn, to transfer the peril on the borrower ; and there is no law adduced to re- 
strict it, not to take place in that which is estimated only in the case of dete- 
rioration, ct uhi lex non distinguit nec nos ; and as to the meaning of the clause, 
in dubiis interpretatio facienda est contra proferentem qui potuit legem sibi 
apertius dixisse. So this bond being the defender’s words, blame himself if he 
made not that clear. The defender answered, That, albeit that be one rule 
of interpretation, yet there are others stronger making for him, viz. In dubiis 
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No I I. respondendum pro reo, in dubiis pars mitior et aquior sequenda. Now, it can- 
not be thought that parties would have been so unreasonable, as to have de- 
manded restitution, if the kingdom were lost, and the cannon taken, after all 
diligence done to keep them ; but this is the most special rule, In dubiis re- 
spondendum secundum naturam actus aut contractus. 

The Lords found, that, by the nature and tenor of this contract, the defen- 
ders were not liable for this accident that happened ; and that they were not 
in tnora nor culpa , but had done all diligence ; and, therefore, found the rag- 
non lost to the pursuer and lender ; and suspended the letters simpliciter. 

Thereafter, upon pronouncing of the interlocutor, the pnrsuer offered to 
prove, by the writer and witnesses inserted in the bond, that it was expressly 
treated and agreed, and that the meaning of the clause was, that the defender 
should be liable to all hazard, and desired the witnesses at least to be examin- 
ed ex officio. The defender alleged, That the pursuer having got a term al- 
ready to examine witnesses ex officio, and the parties being examined, he could 
not now demand a new term, neither could a clear clause in a bond be altered 
by witnesses. The pursuer answered, That the clause was at best but dubious j 
and so the meaning was not to prove against the writ, but to clear the same, 
which is ordinary. 

The Lords would not give any further term for leading witnesses ; but found- 
* the allegeance only probable by the oath of the party. 

Fol. Die. v. 2. p. 57. Stair, v. 1. p. 563. - 
Gosford reports this case. 

William Duncan being assignee constituted by Alexander Carmichael,- 
skipper in Dundee, in and to a bend granted by the Bailies' of Arbroath, 
whereby they had granted that they had received; in- borrowing, some ship' 
guns, which they were obliged to re-deliver, free of all hurt, harm, or skaith ; 
and, in case they should incur any hurt, harm, and skaith, to pay the sum of 
L. 500 ; the said Bailies being charged for payment of the sum, did suspend 
upon this reason, that it being clear by the bond, that they being in the case 
of contmodatum, they could not be liable ; because, they having done exact di- 
ligence to preserve the guns, having buried them in the sand within the sea- 
mark and flood, from whence they were taken by the English army, after they 
were masters of all Scotland ; this reason was found relevant, notwithstanding 
that it was alleged, That, by the civil law, D. De commodato, where commo- 
■ datum est astimatum commodatarius tenetur in omne periculum' y and by the 
bond itself, the borrowers being obliged, as said is, did make themselves liable 
ob casus fortuitos et vim majorem : For the Lords found, that the suspender 
being neither in culpa nor tnora, and the guns not being lost in the making 
use thereof for their defence against the English ships, for which end they were 
borrowed, but that they were taken by the land forces, which was such a case 
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as could not be foreseen ; and that, if the guns had remained with the lenders, 
they had been lost with that same prevalent power ; and, therefore, they could 
not be liable. 


Gosford, MS. No 51. 


1679. July 16. 

John Binnt, Postmaster, against Monsieur Andrew Veaux, Dancingmaster. 

The Lords found, where a man hires a horse, if it die, or fall sick or crook- 
ed by the way, (though he can prove that he rode modo debito , and no farther 
than the place agreed upon,) yet the rider must further prove the casus fortui- 
tus quern nulla praccssit illius culpa , nor negligence, and the defect or latent 
disease it had before he hired it ; and if he succumb in proving this, he must 
pay the price of the horse, or the party’s damage and interest. The Chancel- 
lor s vote cast this decision, viz. that the rider should prove the accident, and 
his own diligence, which is perquam durum. This is a difficult probation to 
burden the rider with, since horses may have latent diseases before the hiring. > 

Fol. Die. v. 4. p. 57. Fountainhall , v. i.p. 51. ' 


1680.’ December 21. 

Mr Alexander Birnie, Advocate, against The Keeper of the Park of 

Holtroodhouse. 

The Lords assoikied the defender from the price of the horse, because of 
the printed placards, unless he would say they were accessory to the los9 of 
the horse, by fraud or negligence ; and found it not in the case of the edict 
nautce , caupones, stabularii. 

Fol. Die. v. 2. p. 561 Fountainhall , MS. 


1684. February 20. Patrick Maxwell against Mrs Todrigx. 

Patrick Maxwell, one of the King’s guard, pursuing Mrs Todrige, keeper 
of the King’s Park of Holyroodhouse, for the price of a horse he gave in to be 
grazed there, and which was stolen or lost : Alleged , She cannot be liable, 
nisi pro dolo et culpa ; and by a placard, or printed program, she had intima- 
ted the conditions on which she took them in, viz. that the inputter took his 
hazard of all chances, as breaking their heck, taking out one horse for another 
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by mistake, by false tokens, or the like ; and that this was sustained already 
in a pursuit against her by Mr Alexander Birnie, Advocate, supra, and 
the Bailie of the Abbey Court having decerned against her, and she* haying 
suspended, the Lords, on Forret’s report, reduced the said decreet, and assoil- 
zied her, unless they would prove she was accessory. 

Fol. Die. v. 2. p. 56. Fount ainhall, v. 1. p. 27a. 


1687. June David Johnston against Rankin. 

4 

In a pursuit for the hire of a horse, it was alleged for the defender, That he 
having ritlden him the length of Dunbar, in company with others, v.ery sober- 
ly, the horse fell sick and lame, so as he was forced to leave the beast there, 
which he intimated to the hirer. 

The Lords found the defender free of the hire, and of the charges of the 
horse at Dunbar; 

Fol. Die. v. 2. p. 57. Harcarse, (Summons.) No 930. p. 261. 


1688. February 28. Trotter against Buchanan. 

One Trotter having hired a horse from Buchanan in Cockenzie, there is a 
decreet obtained against him for the horse, or its price ; which was suspended 
on this reason, that having ridden to Leith with him, he was stolen out of a 
stable there. Answered , This was npt sufficient, seeing he might pursue the 
stabler. Replied , The casus fortuitus must defend both, there being neither 
dolus no t culpa qualified against them — The Lords, on Boyne’s report, found 
the reason of suspension relevant to assoilzie him, that the suspender did deli- 
ver the horse to the keeper of a common stable, to be kept in his stable ; and 
that the horse was stolen out of that stable : And also sustain the charger’s an- 
swer, that the suspender, either scripto vel juramento, promised to satisfy the 
charger for the horse. But it may be considered how far the edict nautee , 
caupones , stabularii , may reach at least the stabler ; seeing Patrick Steel was 
made liable for the Master of Forbes’s cloak 'stolen in his House, though it was 
not proved that his servants did it. No 2. p. 9233. 

Fol. Die. v. 2. p. 37. Fountainhall , v. 1. p. 501. 
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. - *** Harcarse reports this case.- 

One. being pursued for the price of a horse hired from the Pans to Leith, 
where the conductor delivered him to a stabler, and he was stolen away, with- 
out the stables, by some who broke the stable ; 

The Lords assoilzied the defender ; because, conductor non tenttur prastare 
asus fortuitos.. 

Harcarse , (Commodatum.) No 251. p. 59. 


No 16 . 


1749. June 2. 


against Davidson. 


The wood of Darn way, belonging to the Earl of Moray, being employed for 
grating cattle, put in by the country for a certain small grass-mail, 

brought a process before the Sheriff-substitute of Elgin against 
Davidson, the Earl’s servant, who had received from him six beasts to be gra- 
zed in the wood, either to restore his beasts that were amissing, or to pay the- 
value. 

The defender acknowledged the receipt of the beasts ; but pleaded ' in de- 
fence, That, as the wood was of a great extent, fenced on one side only by 
the water of Findhorn, which, in many places, was fordable, and the rest of it* 
very insufficiently inclosed, and well known to be so by the country, who put 
in their cattle ; such as put cattle into it a-grazing were presumed to run the 
hazard of their straying or being stolen : And further, that, as the defender 
was in use to certify such as put in cattle, that they were to run all hazards, 
so the pursuer had been certified thereof. And fhe Sheriff having allowed a 
proof, before answer, on this last allegeance, and on the value of the cattle, a 
proof was brought, in general, of the park-keeper’s being in use so to certify 
the inputters, as alleged"; but no proof being brought, that the pursuer, in 
particular, had been so certified, the Sheriff-substitute “ Found the defender • 
liable in the sum of as the value of the cattle ; and decerned.” 

The debate, at discussing the suspension of this decree, being reported by 
Lord Easdale, Probation6r, his opinion was, That- the edict nautce, caupones^ 
under which the charger argued the case to fall, was noways applicable to this 
case, as it was a constitution limited to the particulars therein expressed, and 
proceeding on special reaspns ; but that the case was to be determined by the' 
rules of law in locationibus ; and the Lords, upon advising, were of the same* 
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opinion. 

But having further given it as his opinion, That, as the locator was only lia- 
ble for the culpa levis, and such ordinary diligence as a man adhibits in hiss 
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' No 17. own affairs, and that no man could be answerable, in the nature of the thing, 
for beasts that might stray or be stolen from this wood, which was admitted 
to be of the extent of many miles, and insufficiently inclosed, the decree fell 
to be suspended : — The Lords, on advising, agreed in the main with the opi- 
nion given ; but they thought it too general to find that the park-keeper was 
obliged to give no sort of account of the care taken by him to preserve the 
cattle put into the wood, as what might be a dangerous precedent, and even 
of bad consequence to the proprietors of grounds, which, in that part of the 
country, are often employed in grazing cattle, without having any inclosures 
at all about them, as nobody would thereafter deal with them : That it was at 
least the duty of the keeper, frequently, if not once every day, to see whether 
or not the cattle were safe : 

They, therefore, “ Recommended to the Ordinary, to order the defender to 
condescend, what was the care usually taken of the cattle put a-grazing into 
that wood, and what care was by him taken in this case ; and to allow a proof 
to either party, before answer ; and, particularly, to the pursuer to prove .any 
acts of negligence which he might allege Plainly enough insinuating, that, 
if the defender should prove, that he had found the cattle in the park in a short 
time before they were amissing, and that either himself made diligent, search 
for them when they were missed, or timeously acquainted the pursuer there- 
with, he would be safe; but that, if he had no more to say, but that though 
, the cattle were away, he was not bound to answer what had become of them, 
•he would be found liable. 

Fol. Die. v. 4. p. 57. Kilkerran , (Periculum.) No 6. p. 379. 


SECT. III. 

Periculum between Mandant and Mandatary. — Postmaster, whether 
answerable for Money fent by Post. 


-No 18. 
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15%$. July — . Anderson against 

There was a burgess in Aberdeen, called Anderson, who pursued another 
burgess for the delivering to him of the sum of six sc®re-crowns, the which he 
gave command to the defender, to receive from J. M. factor, and thereafter to 
carry the same to B. and to deliver them to one Peter M. there, to the effect, 
that they might be employed in the buying of wines. It was answered by the 
defender, That he fulfilled the command of the pursuer, in receiving of the 
crowns from the factor, and took them to B. and could not find the said Peter 
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there, and therefore he brought the said crowns away with him, and did be- No 1 8. 
.stow his labour, trouble, and diligence upon them, as he did with his own, and 
in the meantime, the ship that he was into was striken into Portsmouth in Eng- 
land, by storm of weather, and there into the road in a stormy night the ca- 
bles and the ship driven upon shore suffered naufragium , so that the crowns 
with the rest of the defender’s gear, which was in a coffer, perished, et sic 
mandatarius ille non tenebatur prestare casum fortuitum , prout in L. 26. D. Man- 
. dati , verba textus in § 6 . non omnia qua impensurus non fuit , mandatori imputabit ; 
veluti quod spoliatus sit a latronibus aut naufragio res amiserit ; et in L. 13. C. 

Mandati. To this was answered, that the defender ought not to have trans- 
ported the said crowns forth of B., because the pursuer offered him to prove, 
that there were sundry Scots merchants, who being in B. at that present time^ 
offered to take the said crowns omni periculo, and to give so much advantage 
upon the frank, and pay the same to the pursuer ; and so it appeared, that in 
so far as the defender refused the same non earn fidem et diUgentiam adhibuit in 
negotio quam diligens paterfamilias adhibuisset , et in L. 3. D. Mandati, causa man- 
dantis melior fieri potest , nunquam deterior, and so the defender in so far as he 
did not give forth the crowns to the utility and profit of the pursuer, was in 
lata culpa. To which it was answered, that the defender in no manner of way 
ought to have given forth the crowns to the said pursuer’s profit, quia fuit ul- 
tra fines mandati, and the pursuer might have found fault with that, as well as 
with the other et de jure in L. Si procuratorem, § Dolo D. procurator tenetur tan- 
tum de lata culpa quando quis curat alienas res ita ut proprias, arg. L. 32. D. De- 
posit, ut in presente casu, the defender used the crowns and the pursuer’s gear, 
in all respects as his owii, and alike to the peril and danger, and so by this 
dealing, it was clear and manifest, quod non fuit in lata culpa , quia nulla fuit 
suspicio fraudis aut doli, quia aquiparantur fraus dolus et lata culpa . The Lords, 
after long reasoning, found by interlocutor, that the exception should be ad- 
mitted, the defenders proving that the ship suffered nuafragium, and that his 
own gear that was therein perished. 

Fol. Die. v. 2. p. 57. Cohil, MS. p. 372. ' 


1675. June 4. Hay against Gray. 

A merchant, having given 3 commission to a skipper, to carry a parcel of 
•salmon to Bourdeaux, and upon the . sale of the same there, to bring home 
wines and prunes ; pursued the said skipper for the said salmon and profit 
thereof, and referred the libel to the skipper’s oath ; and the defender having 
qualified his oath on these terras, viz. that being upon his voyage to France, he 
was forced to go into Holland by storm of weather, so that he could not go to 
Bourdeaux, and that he was forced to sell the salmon in Holland, and with 
Vol. XXIV. . ; 56 G 
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the price of the same did buy a parcel of cards and other goods mentioned in 
his oath, for the pursuer’s use ; and having embarked the same to be trans- 
ported to Scotland, and in the interim war having arisen, the ship and goods were 
taken by the Dutch ; and that he had done for the pursuer as for himself, and 
as other merchants had done for themselves ; which oath being advised, it was 
debated amongst the Lords, whether the defender should be assoilzied, in re- 
spect of the oath and qualification foresaid ; and it was found, that albeit the 
defender might be excused upon the account foresaid, for not going to Bour- 
deaux and fulfilling his commission in terminis , yet as to the buying of the 
parcel of cards with the product of the salmon, and the embarking of the 
same for the pursuer’s use, for which he had no order, he was to be considered 
as negotiorum gestor , and upon his own hazard, and could not prejudge the 
pursuer by disposing of his money, unless he were able to say, gessit militer 
both consilio et eventu ; specially seeing he might have secured his money in 
factors hands, or transmitted the same by bills of exchange, without employ- 
ing, or far less hazarding the same without order. 


Clerk, Hay. 

Fol. Die. v. 2. p. 58. Dirleton, No 259. p. 105, 
*** Gosfbrd reports this case. 


In an action at Hays instance against Gray, for making payment of the 
price of ten barrels of salmon in trust by him, to the said Gray as skipper, to 
be earned in his ship to Bourdeaux, with an express commission, -that he 
should sell the same, and with the price thereof bring home wine to Leith, 
whieh was referred to his oath y he having deponed,, that he had received a- 
board the said quantity of salmon, with many other commodities of greater 
value from other merchants, and that he made sail to go for Bourdeaux, but 
by stress of weather was driven into Holland, after which time the war being 
declared betwixt the King and Holland, he did sell the said* barrels of sal- 
mon, as other merchants did theirs, and with the price thereof, did buy a 
parcel of lint and hemp, which he did put in another ship going for Scotland, 
which was seized upon, and declared a lawful prize; — the parties’ advocates be- 
ing heard at the advising of a cause, it was alleged for the pursuer, That the 
skipper ought to be decerned for the value of the salmon, because he had 
transgressed his commission, which was to buy wine and vinegar, and albeit 
he was forced by storm to go into Holland, yet the war being declared, he 
was in mala fide to buy commodities there to send to Scotland, seeing he might 
have remitted the money received, by bills of exchange, without any danger. 
It was answered. That he could not be liable as having received .a commission, 
because it was impossible he could execute the same ; neither could he be de- 
cerned as having brought tlje foresaid commodities into Holland to be sent to 
Scotland, because that part of his loading of salmon being but inconsiderable, 
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he disposed thereof, and of the goods he bought with the price as he did with 
his own, and as others entrusted with the rest of his loading did with theirs. 
The Lords did find the skipper liable for the price, deducting so much for the 
exchange as it would then have given, if he had remitted the money, upon 
that reason, that the war being declared, he ought not to have bought goods 
in Holland, nor sent them to Scotland by sea under so great a hazard ; which 
seems hard, seeing by the impossibility to execute the commission, he was in 
•the case of negotiorum gestor, and disposed with that parcel as he did with his 
own, and as other merchants did "Who had a greater quantity, and run a greater 
hazard ; and if he had remitted the money by bills, there might have arisen 
a great hazard, as well as by sending the goods by sea. 

Gosfard, MS. No 754. />. 468. 


1687. July 8. Andrew Alexander against Sir James Calder. 

Andrew Alexander,, late factor at Rochelle, against Sir James Calder of 

Muirton, for payment of a bill; of exchange : The Lords found Andrew had 

exceeded fines mandati in not selling the salmon at Rochelle, but sending them 
to Bilboa in Spain, in hopes of a better market, though it proved contrary, and 
therefore assoilzied from exchange and re-exchange ; but ordained him to be 
heard aneat the annualrent of it. 

F'J. Die. v. 2. p. 58. Fountainball, v. 1. p. 464. 


1696. November 12. M'Neil, Rowan, &-c. against George Dawling. 

In the concluded cause, M'Neil, Rowan, and other merchants in Glasgow, 
against George Dawling skipper in Greenock, for compt, reckoning, and pay- 
ment of the value -of a cargo of herrings they trusted him with to Stockholm 
in Sweden ; his defence was, he consigned them to Alexander Pittillo, a factor 
there, and with their produce bought from him dales, iron, and tar; and after 
his ship was loaded, he breaking, and being debtor to the King of Sweden fpr 
public dues, the government there seized on his ship, and manu forti took away 
the goods as Pittillo’s. — Answered , imo. You being not only skipper, but ha- 
ving a special factory and commission, you could not consign them to another 
factor ; but the very nature of your trust and mandate obliged you to sell for 
ready money ; at least, to have enquired whom you trusted, and exacted cau- 
tion ; and if you did not, it is on your own, peril, and not your constituents ; 
2 do, Pittillo’s condition was' at that, time suspect, and he shortly after broke^ 

and so you was in mala fide. The’Lords, as to the first point, found a man- 

datarius trusting another did not exactly obey the terms of his mandate, but 
followed the faith of that other on his peril, and was liable for the event, tho* 
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No 21. there was neither dolus nor lata culpa chargeable on the mandatarius ; but any ' 
negligence and omission, (not having exactly followed his mandate,) lay at his 
. door, even as if an advocate should delegate another to manage for him, he 
must be answerable, because in such cases industria personae is elected. And 
there was ground of suspicion against the factor ; and it was not proved that 
. he had trusted his own part of the cargo to him, as he had alleged ; and there 
is no less diligence required in a mandatar’s executing his commission than he 
' . uses to adhibit in his own affairs. Law impedes him not to substitute, but if 
he do, he must take his hazard of the event, and not throw it over on his con- 
stituents. But the Lord’s would not have required this exact diligence of him 
qua skipper, had he not also been supercargo, with a special commission and 
trust, because he had been oft there, and had the Swedish language. 

Fel. Die. v. 2. p. 58. Fountainhall , v. 1. p. 733. 


No 22. 
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1707. March 7. 

Lord Inverury against James Gordon, Merchant in Edinburgh. 

Inverury having bought 18 gallons of Florence wine from Gordon, and he 
telling lie had no less than a butt, he desired him. to get him a cask and hogs- 
head to draw it off, to be shipped on board a vessel then lying at Leith, and' 
shortly to sail to the north. Accordingly he went to a couper, and got him a- 
cask, which he looked on as sufficient, and put the wine into it, and shipped it ; 
but the ship being retarded with contrary winds, ere it came to Inverury, it was 
found the wine had syped out, and so was all lost and spilt. My Lord pursues 
Mr Gordon for the damage, he having furnished him with a leaky insufficient 
cask, though he had trusted the care of it to him. — Alleged, He can never be 
liable, for all his concern was to cfeliver him the wine ; but to provide him a 
cask to put it in was a mere act of kindness and friendship done at my Lard’s 
desire, to serve him 'tanquam quilibet ; likeas it stood twenty-four hohrs before 
it was boated, and not the least appearance of any defect, and was shipped, and 
so received by the skipper in good condition ; but a storm having risen, they 
were driven into the Wemyss harbour, and, by the agitation of the ship, it 
might have got a dash, so that either the couper, furnisher, or the skipper may 
be answerable ; but it is impossible to reach Mr Gordon, who only bestowed his 
pains ; and so it- was locatio opera tanquam proxeneta, and no more.— -The 
Lords, before answer, allowed a conjunct probation as to Bailie Gordon’s under- 
taking the trust of furnishing a cask, and what trial was taken of it before 
tbe wine was put into it ; and if the loss wai casual and accidendal, or by any 
latent defect and insufficiency in the cask; and the Lords coining to advise the 
testimonies of the witnesses adduced bine inde , Mr Gordon alleged, That no 
more diligence could be required of him than what he had done ; for he being 
desired to look at a cask, he did so, and saw no visible fault. in it; and by the 
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custom of all the trading nations, the latent insufficiency of goods affording red- No 22, 
hibition can never oblige the furnisher, as is clear by the Roman law, tit. Dig. 
et Cod. De edicto eedilitio, Si venditor vitium ignoraverit , non tenetur ad damnum 
ex re vitiosa provenientem , especially, si gratuito intervenerit ; and although a 
man should, in selling a slave, commend him, that will not import he is endu- 
ed the philosophical virtues, et consdii non fraudulenti nulla est obligatio ; and 
where a loss is ascribeable either to fault or fatality, law presumes it rather to be 
ex casu quam ex culpa ; and he cannot be supposed to have undertaken sea 
hazard. But the Loros, on advising the pibbation, found it proved, that Mr 
Cordon had undertaken to furnish the cask ; and {hat the cask was insufficient, 
and through its insufficiency the wine had run out ; and so found him liable ; 
which would import, if be had received the price, then to restore it, and if not, 
then to assoilzie my Lord from payment of it. Some thought all that Mr Gor- 
don did in this case was nudum ministerium to accommodate and serve my Lord,' 
and that qfficiuni nemini debet esse damnosum, unless culpa vel dolus can be qua- 
lified ; but here the Lords found he had interposed to uphold and warrant it, 
and had*said a double cask was needless. 

Fol. Die. v. 2* p. 48. Fountain}} all, v. 2 . p. 356. - 


1711. January 2. 

George Gibson, Skipper in Borrowstounness, and Andrew Wilson, Writer 
his Assignee, against Robert Leith, Writer in Edinburgh. 

No 23.' 

Robert Leith, writer in Edinburgh, and others, gave a commission to «p^da blit 
George Gibson to buy for them a ship in Holland, and accepted bills for the for* sum, a* 
price of their respective shares; particularly Robert Leith accepted a bill of Lpartofa* 
L. 50 Sterling, payable to George Gibson or order, at Martinmas 1700, as tlie shiph ? *?ad 
price of a twelfth part of the ship,[upcm his delivering a vendition thereof tdMr ed the draw. 
Leith, Sometime after the ship was bought and brought home to Scotland, and hirn^/able 
had, there suffered a disaster in breaking of her back. George Gibson offered a order 1 ™** 
vendition of the twelfth part to Robert Leith, upon payment of the L. 50, his on his deli- 
share of the price, and upon his refusal protested the bill, and charged him to dfuon to rte* 
pay. Robert Leith suspended upon this ground, That the vendition not being acceptor, 
offered debito tempore, while res was Integra, he is not obliged to accept of a due* although 
damnified ship in place of a sound one for his money. And Gibson being domi- bo'*^" the 
ms by buying the ship, and taking the right thereof in his own name, the peri- drawer in his 
culum was his till he denuded by a vendition. For the commission gave not andVeTe'ver 
the suspender jus in re, but only jus ad rem, to claim a vendition by an ordinary 
action; notwithstanding whereof Gibson, having a com plete s right to the ship till after th«- =- 
in his person, might have sold her effectually to another ; and res perit sue do . 
mino. 
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Replied for the charger ; Mr Gibson having bought the ship by the suspen- 
der’s order, the latter was properly dominus ; for mandatarius may take the right 
to be acquired either in his own, or the constituent’s name. It was not reason- 
able for Mr Gibson to take the original right to the ship in the suspender’s name, 
who had not paid the price ; nor was he obliged to transmit the vendition, till 
he got payment. However, the same was in his nsme only as fiduciarius for 
the suspender ; consequently, any damage the ship sustained must fall upon 
him. 

The Lords repelled the reason of suspension, and found the letters orderly 
proceeded. 

Fol. Die . v. 2 . p. 58. Forbes , p. 47a. . 


171G. July 28. John Young against Colin Finlay. 

John Young having shipped on board the Phoenix of Glasgow, Colin Finlay 
master, a parcel of salmon, whereof Colin grants receipt, and oblige? them to 
deliver the goods to John Young’s at Bilboa ; thereafter Young gives him com- 
mission to dispose of them when he should come there, and takes his oblige- 
ment, subjoined to the receipt, wherein he binds him to be comptable for the 
goods, sea-haxard excepted, and he receiving factor-fee : The skipper accord- 
ingly sells the salmon at Bilboa, but sent no advice to Mr Young, either at 
what rate they were sold, or how he should be paid of the proceeds ; and ha- 
ving thereafter bought wines with the money, the ship coming from Bilboa, 
was taken up to England, and there condemned ; so that these wines, bought 
with Mr Young’s money, on his account, run the same fate with the rest of the 
cargo. 

The question turning upon this, Whether, in the case above mentioned, the 
.skipper was peremptorily tied down to return money for the salmon, or if, by 
his commission, he had the liberty, at discretion, to purchase for them such 
goods as were usually imported from that country, and to be comptable for 
These ? 

It was alleged for the defender Finlay ; That the commission being general, 
seemed to lay n© other tie upon him than what was incumbent to be done by 
factors in the like case ; and, in that view, Young the pursuer ought to prove, 
that that was to center the salmon precisely into money ; and then he behoved 
also to prove that the defender was obliged to remit the money by bills, or to 
carry it home in specie ; if the last, then the ship having been taken without 
the defender’s fault, and so it being indifferent what was the return he made, 
he was free. And, as to the first, the defender’s commission was general. That 
it is impossible he could be made liable to do otherways than he did for himself 
and the rest of his employers ; or, if the pursuer had inclined that his salmon 
should be managed in any singular manner from the rest of the cargo outward 
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bound, he should hare taken the defender otherways obliged than he had 
done. 

Answered for Young the pursuer ; That the obligement is clear, * that the 
4 defender was to dispose on the pursuer’s goods Now, this can noways be 
meant of bartering the same with other commodities; because, the constant 
and current practice among merchants, when any such thing is intended, is to 
order the neat proceeds of the outwards cargo to be reinvested, and to mention 
the merchandise in which the same is to be so reinvested ; nothing of which was 
done in the present case ; • and therefore the above clause of the obligement 
must be interpreted to be disposing of the merchandise by way of sale, for ready 
money, which the defender might have remitted or brought home : And, tho’ 
he did indeed get ready money for the goods ; yet, he having bestowed that on 
other goods, the objection still recurs, viz. that this was ultra vires mandati ; be- 
sides, that in this case the defender ought certainly to have sent the pursuer a 
bill of loading, or letters of advice, that such goods were shipped in return of 
the salmon upon the pursuer’s own account : For, supposing the wines had come 
safely home, yet the pursuer not having any bill of loading or advice as above, 
he could have had no pretence to demand the wine, neither could he know what 
quantity, nor what number he was to call for ; and the defender’s obligement 
could have afforded him no action, not having ordered wines, or any other com- 
modities to be brought in return from Bilboa : So that, if the defender had of- 
fered the price he received at the port, he would have justly contended that he 
had satisfied the terms of his commission; and therefore, now that the wines 
are lost, he cannot be heard to turn over the loss upon the pursuer. 

* The Loads found, That the skipper having sold the salmon, and bought 
the wines for the price, without giving, advice thereof to the pursuer, is liable 
for the prices of the salmon.’’ 

Act. Grabame . • Alt. M l Kcn%it . Clerk, Robcrton. 

Fol. Die. v. 2. p. 58. Bruce , v. 2. No 29, \p. 3 7. 


1724. July it. - 

George Taylor, Merchant in Amsterdam, against James Johnston, 

Merchant in Edinburgh. 

Mr Johnston, by his letter 23d August 1718, to Mr Taylor merchant and 
factor at Amsterdam, directed him to buy several parcels of goods particularly 
expressed in the letter, 4 and ordered him to deliver them to Mr Andrew Man 
4 shipmaster, to be found at Mr Adam Duncan’s merchant in Rotterdam, from 
4 whence he was to sail with the goods for Scotland, and to take Mr Man’s re- 
4 ceipt for the goods,! which the letter said should be sufficient. 
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No 25. Mr. Taylor accordingly bought the goods, delivered them to Mr Man, and 

tood his receipt for them, dated at Rotterdam 18th September 1718, in which 
Man obliged himself to deliver the same to Mr Johnston at Edinburgh, or his 
order, sea-hazard, customhouse-officers, and all other hazards excepted. 

Mr Taylor also on the -37th September 1718 transmitted to Mr Johnston an 
invoice of the goods, with the prices and charges, &c. and amongst other arti- 
cles he stated 23 guilders, 2 stivers, as paid foe custom, passports, and to search- 
ers. 

Mr Man sailed from Rotterdam with the whole goods, being nine boxes and 
one barrel; but it happened, that upon a search of the ship by the custom- 
house-officers at Helvoetsluys, (the port at the mouth of the Maese, by which 
ships from Rotterdam to ;Sc.ot]and must pass) five of the boxes and the barrel 
were taken out and detainell'by the officers. 

Mr Johnston having received but four of the boxes, acquainted Mr Taylor of 
the seizure, and complained of an undue entry made at Rotterdam, as the oc- 
casion of it. Mr Taylor, in return to Mr Johnston’s letter, wrote him on the 
i8t;h November 1718, that he regreted the misfortune, but insisted, that it was 
- none of his fault, in respect that he had given orders to Mr Duncan to make 
4 the proper entry of the goods ; and at the same time he acquainted Mr John- 

ston that the goods were relaxed, and that he hoped Mr Johnston would find 
another; opportunity for bringing them home. 

In September 1719 Mr Taylor drew a bill on Mr Johnston, payable to his 
factor Mr Blair at Edinburgh, for the prices charged in the invoice, with in- 
terest from the first of January preceding, which was . the time when the price 
of the goods was actually advanced. Mr Johnston having refused to accept the 
bill, process was raised against him upon his first letter commissioning the goods, 
:and Mr Man’s receipt of them. 

It yas pleaded in defence for him. That he. must have allowance of the value 
of the five boxes and barrel which had been detained at Helvoetsluys, since the 
seizure was occasioned by Mr Taylor’s fault, who Was, by his acceptance of the 
commission, bound to have made the proper entries of the goods, and expede 
the necessary clearances ; and for proof of this, Mr Johnston produced a decla- 
ration of merchants, importing, ‘ That factors abroad were understood to be 
« obliged not only to buy goods, &c. commissioned from foreign parts, but also 
* to make the proper entries of them, and procure the necessary clearances of 
‘ customs,’ &c. 

It was answered for Mr Taylor, t mo. Admitting the above to be the case of 
ordinary and general commissions, yet that could not take place in the present 
case, where the commission expressly directed the taking a receipt of the goods 
from Mr Man, which was declared to be sufficient ; 2J9, The care of entering 
the goods, aud procuring clearances, appeared to have been the less incumbent 
on the pursuer, that he did not reside at the port where the goods were to be 
entered on board } yio, No evidence was brought, that the detaining the goods 
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happened for want of the proper entry and clearances ; on the contrary, the 
presumption was, that it proceeded from some fault of Mr Man’s, or at least the 
unreasonable proceedings of the customhouse-officers, since the goods were re- 
laxed and ready to be re-delivered in less than a month after the seizure. 

Replied for Mr Johnston to the first and second answers, That there was no- 
thing particular in the commission, it being generally expressed in all such com- 
missions, that the shipmaster’s receipt shall be sufficient ; but this is never un- 
derstood to liberate the factor from the necessity of making the proper entries 
and procuring clearances; on the contrary, < it appeared from the pursuer’s own 
letter 18 th November 1718, that he understood it to be a part of his duty, even 
though he did not reside at Rotterdam, in so far as he gave a commission to Mr 
Duncan to take care of these particulars for him, and did actually charge in his 
invoice 33 guilders 2 stivers on account, of entries and clearances ; so that whe- 
ther it was his or Mr Duncan’s fault, he must suffer the loss. As to the third 
reply, it was reserved to proof. 

The Lords found, That Mr Taylor having employed Duncan to enter and 
ship the goods libelled, and having stated the expenses of entries and shipping 
to Mr Johnston, Mr Taylor was liable for the fault and neglect of Mr Duncan. 


Reporter, Lord Far glen. 
Clerk, Gil ion. 


Act. Jo. Firming Id Ro. Craigie. 


Alt. Jo. Horn. 


Fol. Die. v. 4. p. 58. Edgar, p. 94. 


1724. July a8. 

Elizabeth Short, Relict of Mr Hugh Mackaill, against William Hamil- 
ton, Post-Master of Falkirk. 

v 

Mrs MacKaill having occasion to send four guineas to Lieutenant Bray at 
Edinburgh, she inclosed them carefully in a letter directed to him, and com- 
mitted it to the care of the Post-master of Falkirk. The letter was delivered 
to Mr Bray at, the post-office in Edinburgh, but the four guineas were amissing; 
upon which Mrs Mackaill pursued Hamilton the Post-master, before the Justices 
of Peace of Stirlingshire; and a proof of the fact being taken, the 'justices 
decerned Hamilton in payment of the four guineas. 

Of this decreet suspension was obtained : The reasons were, imo. That by 
the rules of the post-offices, letters containing money, or any other valuable 
thing, are brought to the office, and there the contents are shown to the officer 
and sealed in hii presence.^and marked by him, after which he is answerable; 
but this in the present case was neglected, and the letter only marked to pay 
the ordinary postage of a single letter ; 2 do, When the letter was delivered at 
Vol. XXIV. 46 D - 
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fcfo 26. Edinburgh, the three seals were entire, and therefore the Post-master was not 
chargeable with the contents. 

In answer to these reasons, the substance of the proof before the inferior 
court was resumed, viz. Mrs Mackaill deponed upon the inclosing of the four 
guineas in a letter sealed with three seals and tipped with wax on both sides, and 
addressed to the Lieutanant. Margaret White, a common carrier of letters to 
and from the post-office of Falkirk, deponed, That she delivered the letter to 
Janet Thomson the defender’s spouse, who was constituted by him to receive 
the letters, and at delivery she acquainted her that there were four guineas in 
it. Jean White deponed, That she was present when the letter was delivered, 
and heard the former witness acquaint the Post-master’s wife with the contents. 
The defender’s wife deponed, That she received the letter, and that Margaret 
White told her that it contained some gold, but did not remember the quantity; 
that she left the letter with her husband to be dispatched with the rest. Hamil- 
ton the defender likewise deponed, That he found amongst other letters in his 
office one with something weighty in it, and was going to mark it a double let- 
ter, but did it not, and sealed it up in the bag with the rest. Mr Bray depon- 
ed, That upon receiving his letter in the post-office of Edinburgh he immedi- 
ately opened it, and finding that it ought to have contained four guineas, but that 
it did not, he complained to the servants of the office ; and of these, two de- 

S jned conform to him, with this addition, that Hamilton sent along with the 
me packet a bill or label, which is usual, to take care of two letters of his own 
marked W. H. which were carefully delivered. 

From this proof it was contended for the charger, That the suspender was 
justly decerned, since he had accepted the charge of a letter with gold in it, 
and had not observed the ussal- caution of marking the letter, so as special care 
might have been had of it : That the formalities mentioned in the first reason 
of suspension were sufficiently answered, by the delivery of the letter to his 
wife the institor , and acquainting her of the contents : That though the seals 
remained whole, yet it was easy enough to imagine that the gold might have 
heen taken out. 

The Lords found the letters orderly proceeded. 

Act. Ja. Boswell. . Alt. Arch. Hamilton , sen. Clerk, Maclenxie. 

Fol. Die. v. 4. p. 61. Edgar, p. \o$. 
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1724. December 23. 

Volrath Tham Merchant in Gottenburg against Charles and Richard Sber- . 

riffs, Merchants in Prestonpans. 

Ih the month of September 1718, James Sheriff, brother to the 'defenders, 
sailed with a cargo of herrings belonging to himself and them, having a discre- 
tionary power from the defenders to carry them to any port in Sweden, where- 
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he could dispose of the herrings for a home cargo of iron and dales ; and in 
case he could not get such a cargo in Sweden, he was to proceed to Dantzick. 
He arrived at Gottenburg, having with him a recommendatory letter from the 
defender Richard to Mr Tham, desiring his assistance in disposing of the her- 
rings, and referring as to particulars to his brother, who bad a commission to 
manage the whole affair. 

The pursuer, in the view of assisting James Sheriff, applied to the King of 
Sweden’s Commissioners at Gottenburg, offering them the herrings for the ser- 
vice of his Majesty’s army, and to take iron in return for them. 

On the 19th of September 1718, the pursuer acquainted the defender Rich- 
ard, by a letter, of his having made such application to the King’s Commission- 
ers ; and by another letter of the 18th of October, he acquainted the same de- 
fender, That he had sold to the King’s Commissioners the herrings at 20 dollars 
per barrel, and was to receive the iron at 16 dollars per ship’s pound, and that 
in fourteen days or thereby, the ship would be ready to sail with the iron. By 
a third letter of the 17th November, the putsuer acquainted the same defender 
Richard, That the iron was put on board as the proceeds of.itbe herrings ; and 
on the 20th of November James wrote to his brothers, that he had concluded 
a bargain with the pursuer for the iron, but mentioned nothing of any bargain 
with the King’s Commissioners. 

James accordingly sailed with his cargo, brought it home and divided it with, 
his brothers, according to their respective proportiops of the herrings but the 
true fact was, that the iron bargained for from the King not having been de- 
livered at that time, the pursuer, in hopes that it would be delivered in 0 short 
time thereafter, had put on board the defender’s ship iron of his own and of 
other peoples, then in his custody, to the value of what he 'expected from the 
King, and having continued in expectation of the King’s iron till his Majes- 
ty’s death, which happened in the January following, and for some months 
thereafter, he wrote no account to the defenders of the disappointment, nor 
made he any demand on them for the higher value at which he was obliged to 
replace the parcels of iron he had taken and ‘applied to the use of the defenders; 
but at last having lost all hopes of getting the King’s iron, he raised this pro- 
cess against the defenders for the value which he had been obliged to pay for 
that iron, wherewith he had replaced the iron which he had put aboard the 
defenders ship, and craved an act and commission for proving that the iron 
contracted to be delivered by the King for the defender’s herrings never was 

delivered. _ 

It was objected . , That the point craved to be proved was a direct contradiction 
to the pursuer’s letter of the 17th of November, wherein he acquainted the 
defenders, that the iron put on board their ship was the proceeds of the her- 
rings. 'zdo. Admitting their fact to be as stated, yet the defenders could not 
be liable, because the pursuer had plainly taken the risk and hazard of the 
King’s iron upon himself, and must submit to the loss by it. 

56 D 2 
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It was answered. That the contracts with the King’s Commissioners were- en- 
tered into with the consent, participation and knowledge of James SherrifF the 
defender’s trustee; so that the risk behoved to be his and his constituent’s, and 
not the pursuer’s, who merely out of respect and favour to the defenders had 
accommodated them with iron which belonged to pther people, to expedite 
their affairs. 

Replied , That when a factor furnishes goods of his own to his constituents 
in expectation bf receiving other goods contracted for to replace them, and 
does not acquaint his constituents, he, the factor, would fall to have the profit 
of these goods, which he expected, if their value should rise before delivery ; 
he therefore must submit to the loss, if their value should fall, or if the good# 
should never be delivered : And that the defenders were neither to have the 
loss nor profit of the bargain between the pursuer and the King’s Commission- 
ers, seems evident from James Sherriff’s letter of the 20th of November, which 
mentioned an absolute bargain for the iron with the pursuer, but took no no- 
tice of any concern in the bargain with the King’s Commissioners. 

The Lords found, that the pursuer having advised by his letter of 17th No- 
vember 1718, that iron was loaded for the proceeds of the herrings conform to 
James Sheriff’s commission, as supercargo by the freighters, and his letter of 
the 20th November, the pursuer cannot now be allowed to prove contradictory 
facts to his former correspondence; And found James Sherriff’s knowledge 
(though partly concerned in the outward cargo) that part of the pursuer’s or 
other peoples iron in his custody was shipped aboard in return of the outward 
cargo, not relevant against the defenders; and found no presumption that 
James Sherriff did advise the freighters of the true fact. 

Act. Dun. Forlcs, Alt. Ja. Graham , un. Reporter, Lord Grange. Clerk, Murray 

Fol, Die., v. 4. p. 58. Edgar , p. 134.. 


1730. June 18. Selwyn against Arbuthnot. 

A b anker at Edinburgh got orders to remit his correspondent’s moneyr 
by a bill on the bank of England, but chose rather to remit it by a bill upon a 
private banker in London. The bill being taken out of the post office by. 
some unknown person, who, upon a false indorsation and receipt, got the money 
from the banker on whom the bill was drawn. The Lords found the defen- 
der’s remittance by bill on the private banker was on his own risk and hazard. 
(J 3 ee Appendix.) 'See Baines against Turnbull, No 77. p. i486. 

Fol. DU. v. 2. p . 58. . 
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1749* January 24. 


Harle against Ogitlvie. 


Tv April 1746 , Joshua Harle of London received a letter from Malcolm O- 
cilvie of Edinburgh, wherein he was desired to ship for Ogilvie’s account cer- 
tain quantities of sugars of different kinds, if the convoy was not sailed J and m 
a postscript it was added, “ If the ships be all sailed, there is nothing for it, but 

wait the first convoy.” - , , 

Upon receipt of this letter, Harle shipped the sugars aboard a vessel bound 

for Leith with stores for the army, and which he was informed was to fall down 
to sail with the convoy, but the convoy happened to be gone : Meantime, the 
ship escaped the enemy, and arrived at Leith; but, by some misfortune the 
sugars having got water, were much damnified, and Ogilvie refused to receive 

Tthe action at Haile’s instance for the price, the Ordinary sustained the 
defence, “ That he had not observed the fines mandati ; and the Lords ad- 

h 'A? moving the petition and answers, the President stated it as a doubtful 
• . On the one hand, there was not here any special commission to ship the 

P rtfk in a particular ship, or to intrust a particular master with them, but only 
funeral direction not to send them without convoy; where the reason was 
S -ncrle cause and could be no other, to prevent capture, to the risk where- 
°f Harie no doubt subjected himself; but having escaped capture,, the commis- 
° f ”, no less performed than if the ship had come under convoy. But on 
sion was no le p ^ certainly not transferred by the putting on' 

ta,°a a C s r U »oild have been had the ship come under convoy : Tha, was in 

b ’ till h er arrival ; and although had the sugars come safe it might have. 

w 5 n no eicuse for the defender’s not accepting them, that they had not come 
been no excu an d that tiU t hey arnve d a t the port 1 

of delivery the property*^ the sugars was not transferred to the defender, nei- 

, her could tbey^n htsmque^ (Pcucuto,) No 4 . f 377- 
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post L. 100 in notes ; and be alleged he had accordingly, the next day, upon 
receiving their order, wrote them an answer ; and with his own hands inclosed 
in it the L. 100, and sent it by his son to the post-office. 

Marshalls acknowledged the commission ; but as the answers and notes had 
never come to their hands , pleaded, They had no reason to believe the money 
had ever been sent, and therefore they could not be liable. 

A proof being allowed before answer, the pursuer was not able to bring any 
direct evidence, either of his having enclosed the notes, or sent the letter to 
the post-office. But he proved by his clerks, that, in letters which he dictated 
to them, he was in use to inclose bank-notes to his correspondents, and, in par- 
ticular to these defenders : That he generally sealed these letters himself, and 
sent them to the post-office by his son, who attended his shop in the quality of 
a clerk : That, on the very day the letter covering the notes was said to be 
sent, a copy of it had been entered in his copy-book of letters, and the sum 
entered into his cash-book ; and that, in the same evening, his cash was balan- 
ced, and the sum found exactly to answer with the cash in hand. It appeared 
likewise in the proof, that the post-seal had been broke off the Falkland bag, in 
which this letter should have been carried. But this last circumstance did not 
seem to have any weight in the determination of the cause ; for, upon advising 
the proof, the Court was of opinion, that the pursuer’s books, together with 
his oath in supplement, if required, was sufficient evidence that the commission 
was obeyed. An example was given of notifying the dishonour of a bill of ex- 
change, where a copy of a letter to the drawer or indorser, ingrossed in the co- 
py-book of letters, is held sufficient proof, without necessity of bringing parole 
evidence that the letter was wrote and delivered at the post-house. 

The defenders upon hearing the opinion of the Court, did not insist for the 
pursuer’s oath in supplement. 

“ The Lords found that Mr Cuming had executed the commissibn given him 
by Marshalls, faithfully and conform to their orders ; and therefore found the 
defenders liable to the pursuer in the account claimed, and also in expences of 
process, and for extracting the decreet.” 

Act. J*. Grant Alt. Ro. Crai^'u. _ Clerk, Jtutice. 

S. Eac. Col. No 50. p. 74. 

Lord Karnes’s report of phis case is voce Proof. 


1754. 7 u h 2 4 * 

William Hoog Merchant in Rotterdam against Kennedy and Maclean, Mcr 

chants in Glasgow. 

In July 1751, Kennedy and Company commissioned certain goods from Hoog, 

to be sent by tke. first ship bound for Leith, Greenock, or Borrostownness 
% 
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Hoog, on the 12th of August, -shipped the goods on board the Hopewell, Bur- 
ton, bound for Leith, and committed the invoice to the care of the captain : 
He sent no bill of loading, or formal fetter of advice, by course of post; but, 
on the 3d of September, he transmitted a copy of his account-current, wherein 
he took credit for goods sent by Burton for Leith as per invoice, without spe- 
cifying either the goods or the ship. , The Hopewell sailed from Rotterdam on 
the 6th of September, and next day was lost. Kennedy and Company being 
pursued by Hoog for the price of the goods commissioned, contended, That they 
were not liable ; and pleaded, That Hoog, as executor of a mercantile commis- 
sion, was bound to have sent bill of loading, invoice, or letter of advice, by 
course of post, to his constituents; and that his omission must subject him to 
the damage arising from the loss of the goods. Neither does it alter the case 
that the loss was fortuitous ; for that the custom of merchants presumes, That, 
where damage could have been avoided, on information given, it would have 
been avoided. Now, the defender might, on advice, have insured the goods, 
and avoided the damage ; without advice, he could not ; Hoog must therefore 
be subjected to the damage, which, by his own neglect, became inevitable. 

Answered for Hopg : The defences ought to be repelled ; for that the com- 
mission was executed according to its precise tenor ; neither bill of loading, 
nor letter of advice was required ; and the custom of merchants is, in this case, 
indeterminate. Where regular posts are not established, it is impossible to send 
bills of loading and letters of advice; where the ship generally arrives sooner 
than the post, which happens in the run between Holland and Leith, it would 
be superfluous. But, separatim, the defenders might, in consequence of the 
advice given, have insured the [goods. Advice was timeously given, That 
goods were shipped on board a vessel, commanded by Burton, and bound for 
Leith; the defenders knew that the goods in question were the only goods 
commissioned by them from the pursuer, they might therefore have insured 
them ; for that, although the voyage must be specified in the policy of insu- 
rance, the extent of the premium depending upon it ; yet the name of the ves- 
sel and of the commander need pot. 

“ The Lords found the defenders liable, and also found expences due.” 

Act. J. Dundtu, A. Ltcihart. Alt. J. DalrjmpU. Clerk, Juttict . 

U. FoL Die. v. 4,/>. 59. Fac. Col. Nou^.p. 168. 

*0? Lord Karnes reports this case : - 

Upon the 12th July 1751, Kennedy and M'Lean wrote to Mr Hoog, mer- 
ohant in Rotterdam, and commissioned from him two butts bright madder, and 
300 pounds tartar, to be sent by the first ship to Greenock, Leith, or Borrow- 
stounness, Upon the 12th of August, these goods were put on board the Hope- 
well, Captain Burton master, for Leith, without any bill of lading, invoice, or-, 
letter of adyice. On the 14th of September, Mr Hoog transmitted to his cor. - 
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respondents their account-current, in which was engrossed the goods commis- 
missioned, mentioned to be sent per Burton for Leith. It appeared after, that 
Burton had sailed from Rotterdam 25th August, and, on the 4th September, 
was shipwrecked on the coast of Holland, A process being brought for pay- 
ment of the price of the goods commissioned ; the defence was, That if the 
pursuer had sent a letter of advice debito tempore, the goods would have been 
insured ; and, therefore, that his neglect must subject him to all hazards. And, 
in support of this defence, it was laid down as a general rule, that it is the in- 
dispensable duty of factors and others who deal by commission, to give regular 
notice of the shipping of the goods by course of post, and also to transmit a co- 
py of the bill of lading. It was answered. That this general rule suffers many 
exceptions; in particular, that in small commissions from this country to Lon- 
don or Holland, there is no such thing in practice as regular letters of advice 
by course of the post ; and that such regular advice would, especially from 
Holland, be an useless piece of form ; because, for the most part the ship ar- 
rives at Leith before the letter can come by the course of the post. The pur- 
suer insisted upon another circumstance, that he did not deni by commission, 
nor stated any commission, but furnished the goods to the defenders at the 
same price he furnished them to the factors and others in Holland. 

“ The Lords repelled the defence, and decerned.” 

The pleadings in this case being extremely loose, I shall endeavour to put it 
in its true light. The pursuer insisted, that he was not bound to send a letter 
of advice. Ergo , Whatever damages might have happened by want of that 
advice, he would not have been liable. For example, had the ship arrived at 
Borrowstounness, and the goods been lost in the landing, or after they wera 
landed, for want of care, the pursuer by his argument would not have been 
answerable. This is surely pleading the point too high. If regular advice may 
possibly prevent loss, it clearly follows, that it is the duty of the factor or mer- 
chant to give advice. In the present case this step was indispensable, where 
the commission was to send the goods either to Greenock, Leith, or Borrows- 
tounness ; for without advice the defenders could not know where to expect 
their goods. This point being established, the only remaining point is, Whe- 
ther the factor’s neglect of duty will subject him to every damage that might 
possibly have been prevented by a regular advice, or only to the damage which 
is the necessary consequence of neglecting to give advice? This question is 
easily determined ; for I take it to be a general rule in all other affairs, as well 
as in commerce, that neglect of duty subjects the party to every risk and to 
every damage, except what he can show must necessarily have happened though 
he had done his duty. Upon this reasoning the interlocutor is well founded ; 
for the pursuer made it evident, that the goods must have perished though he 
had done his duty. The letter of advice he sent, though late, yet gave the 
defenders an opportunity to insure, if they thought this measure proper ; be- 
cause they did not bear of the shipwreck for some time after this letter of ad- 
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' vice came to hand. They did not, however, insure ; and from this it was just- 
ly presumed, that they would not have insured though they had got the most 
early advice. 

Sel. Die. No 67. p. 90. 


1758. December 12. 

Countess-Dowager of Glasgow against Janet Thermes. 

Ladt Glasgow being to send some looking-glasses from Edinburgh to Glas- 
gow, gave express orders to the carriers of them, who were employed under 
Janet Thermes, a carrier, to carry them upon horseback, and not in a cart; 
which orders were promised to be obeyed. 

The carriers, however, put them upon a cart above meal. When they ar- 
rived at Glasgow, they were found to be broke. 

In a process at my Lady’s instance against Janet Thermes, for the value of 
the glasses, Janet Thermes proved, that the glasses were so insufficiently pack- 
ed in the frames, that they could hardly fail to have been broke though carried 
on horseback. 

“ The Lords found Janet Thermes liable.” 

y. d. 


1771. February. Ogilvie against Ross and Wood. 

V . 

Ogilvie at London, sent a cask of apples to his brother at Edinburgh, direct- 
ed to William Ogilvie, Esq; by the ship Adolphus, Ross master. Ross, who 
brought the apples safe to Leith, could not find, from the vague direction of 
Esquire, where to send them, but allowed Wood, a factor in Leith, to take 
them into his custody, where they remained some months till they were spoil- 
ed; after which Ogilvie discovered them, and pursued both Ross and Wood 
for their value. — The Lords at first found Wood liable ; but, on review, when 
it appeared that the loss was owing to Ogilvie at London not sending a bill of 
lading, and that Ogilvie at Edinburgh had not made sufficient timeous en- 
quiry about the parcel, the Court altered and assoilzied. See Appendix. 

Fol. Die. v. 4. p. 59. 


Act. Milltr. Alt. Ja. Dalrymplt. 

Fol. Die. v. 4. p. 59. Fac. Col. No 144. p . 261. 


, Vol. XXIV. 56 E 
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No 35. 


No 36. 


1771. December 10. Bur.net *«f/» 7 rrf Clerk. 

A farrier being employed to attend a horse that was diseased, the owner 
directed him to give the horse no medicine but nitre. The farrier accordingly 
gave the horse nitre ; but, to make him swallow it more easily, mixed it with 
a little treacle. The horse died next day ; and the owner brought an action 
for the price, in respect the farrier had gone ultra fines mandati , in mixing 
treacle with the nitre. The Court, however, were of opinion, that the defen- 
der had not gone ultra fines mandati , but that the mode followed was necessary 
to fulfil the orders given, and therefore assoilzied. 

' *## This case is No 8 . p. 8491. voce Mandate. 


1791. May 20. Cooper against Green and Chatto. 

Cooper, a painter in Leith, gave an order in October, to Snowball, the rider 
of Green and Chatto of Newcastle, for a barrel of lintseed oil. The oil was 
shipped 19th December, but the vessel did not sail till the 24th, and next day, 
the 25th, which was the earliest post-day, Green and Chatto wrote to Cooper, 
inclosing the bill of lading and invoice, which were received by Cooper on 
the morning of the 27th. Next day, the 28th December, Cooper got intel- 
ligence that the ship was wrecked, and cargo lost. In an action for the price 
of the oil, the defender urged the improper delay of executing his commission, 
and likewise the delay of acquainting him of the oil being put aboard, which 
ought to have been done the same day that it was shipped ; and insisted , that, 
on these accounts, he was not liable for the price. — The Lords were of opinion, 
that where no time is specified for the execution of a commission, a reasonable 
discretion is allowed, and found there W'as no mora of acquainting Cooper of 
the goods being shipped ; it being the common practice to send the bill of 
lading and invoice only upon the sailing of the vessel : They therefore found 
Cooper liable in the price. See Appenbix. 

Fol. Die. v. 4. p. 60. 


1 79 1. July I* Smith against Macpherson. 

Macpherson at Inverness commissioned a quantity of earthen ware from 
Smith of Burslem, and desired that they might be sent from Burslem to Haw- 
ley’s wharf, London, in packages, directed for the purchaser at Inverness, to 
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be shipped by the first vessel for that port. Smith, on the 226 September, sent 
Macpherson the invoice, acquainting him, that the goods had been sent, in 
five packages, to Hawley’s wharf, according to order, Macpherson did not 
write to Smith for several months ; but, in the following April, he informed 
Smith’s clerk or rider, then at Inverness, that only four of the packages had 
arrived, and even these deficient in several articles : That these had not come 
to hand till the preceding February, and that was in consequence of. his caus- 
ing a correspondent at London make enquiry after the goods, which were found 
not at Hawley’s wharf, as ordered, but at a different place, lying utterly ne- 
glected, and one package amissing : In these circumstances, he refused to pay 
for more than he had received. Smith, in an action for the price of the whole 
commission, offered to prove, that he had sent the goods by the ordinary con- 
veyance to London, directed to Hawley’s wharf, and had written to Messrs 
Hawleys about them, desiring they might be shipped for Inverness ; and there- 
fore insisted, That they were not at his risk. — The Lords were of opinion, That 
Macpherson had failed in his duty, in not acquainting Smith of the non-arrival 
of the goods within a reasonable time after receiving the invoice, by which 
means he had prevented the latter from taking any measures to trace them. 
And they therefore found Macpherson liable for the value of the whole. — See 
Appendix. 

Fol. Die. v. 4. p 60. 


17 ps. January 15. Claudf. Scott against Mackenzie and Lindsay. 

In the beginning of 1793, Mackenzie and Lindsay, merchants m Dundee, 
sold a cargo of wheat, for behoof of Claude Scott, corn-factor in London, and 
took bills from the purchasers, payable two and three months after date. They 
then transmitted to Mr Scott an account of the sales, in which they charged 
him two and a half per cent, for commission, and one and a half per cent, on 
account of their undertaking the risk del credere , 

Having been urged by Mr Scott for a remittance, before the bills became 
due, they, after having in vain, as they alleged, applied to the Bank at Dun- 
dee, and to the Royal Bank at Edinburgh, for that purpose, on the 20th 
March 1793, discounted the bills with Bertram, Gardner, and Company, then 
in good credit, (and with whom they had other transactions about the same 
time), for a bill drawn on Baillie, Pocock, and Company of London, payable 
to the order of Mackenzie and Lindsay, seventy-five days after date. The 
latter indorsed and transmitted this bill to Mr Scott, who made no objection to 
the remittance being made in this way. 

■ The bill was regularly accepted ; but, before it became due, both the draw- 
ers and accepters had stopt payment. 

56 E * 
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Sect. 3. 

Upon this, 6ome correspondence took place between Mr Scott and Mackenzie 
and Lindsay, in which the latter undertook to pay the bill, and requested the 
delay of a month or two, that they might be able to do so, without inconve- 
niency. Being afterwards, however, advised, that they were under no legal 
obligation to pay it, they brought a suspension, in which they 

Pleaded ; The obligation of a factor charging a commission del credere , ex- 
tends only to warrandice of the solvency of the purchasers from him, and is 
at an end when the money is recovered from them, for which the factor no doubt 
is liable to account to his constituent ; but if the latter desires it to be remitted to 
him, a new and separate mandate takes place, in which all that is incumbent 
on the factor is, to transmit a bill on a house responsible at the time, whose 
solvency he is.not obliged to warrant, unless he be allowed a new commission, 
on that account. 

In the present case, it was entirely owing to the charger’s anxiety to have 
his money before the original bills fell due, that recourse was had to the house 
of Bertram, Gardner, and Company, or any loss occasioned. 

Nor, in a question between the present' parties, does the bill being drawn in 
favour of the suspenders, and being afterwards indorsed by them, make any- 
difference. They acted merely factorio nomine . They would have done all 
that was incumbent on them, if they had taken the bill payable directly to Mr 
Scott, who can qualify no loss from their having adopted a different method. 
It will not be presumed, that they meant gratuitously to undertake a new ob- 
ligation. The same observation applies to the letters which were written by 
the suspenders, under an erroneous impression, that they were antecedently 
liable for payment of the bill. 

Answered ; A person whose goods are sold at a distance from the place of 
his residence, and who is necessarily often ignorant of the situation of those 
with whom his factor must enter into contracts, has equal reason to wish to- 
have the safety of the remittances warranted to him, as the solvency of the 
purchasers ; and accordingly, the commission del credere extends equally to- 
both ; Beawes, v. Bills of Exchange, p. 428, 429. § 97. ; Mortimer’s Diet. v. 
Bills ; and that such was the understanding of the suspenders, is evident from- 
their making themselves at any rate liable for the bill, by indorsing it ; 5th 
J.uly 1782, Connel against Maclelland, No 76. p. 1485. ; and from the assur- 
ances of payment contained in their letters, 

The Lord Ordinary repelled the reasons of suspension, and found expenses 
due. 

Upon advisiug a reclaiming petition, with answers, it was 

Observed ; That, as the charger had sustained no loss from the suspenders . 
having indorsed the bdl, and written the letters, these circumstances could no 
farther affect the present question, than as they tended to shew their own sense 
of the extent of their obligation ; but that, as they had the money of -the char- 
ger in their possession, or bills which they w r ere bound to warrant to be good, 
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they ought to have transmitted a bill of a public bank, and had no right to 
make their employer incur a risk; by any transaction entered into with a pri- 
vate banking house. 

The Lords, by a great majority, * adhered.’ 

Lord Ordinary, Justice-Clerk . For the Charger, Geo. Fergus ton. Alt. Hope. 

Clerk, Menxies . 

D. D. Fol. Die. v. 4. p. 61. Fac. Col. No 149. p. 341. 


This case was appealed : 


r 796. December 19. — The House of Lords ordered and adjudged, that the 
appeal be dismissed, and the interlocutors therein complained of be affirmed, 
with L. 100 costs. 


1795. December 1. Baines against Turnbull. 

A factor in Scotland, employed to sell goods for English merchants, was 
accustomed to lodge the price of the goods sold in a private banlfing-house, on 
an account in his own name, and to take from them bills drawn on their cor- 
respondent in London, payable to himself, which he indorsed and transmitted 
to his employers, against whom he charged two and a half per cent, commission. 
Upon the bankruptcy of the drawers and accepters, he was found liable for 
such bills as had not been paid by them, because he ought not to have taken-' 
the bills payable to himself, but directly to his constituents. 

*** This case is No 76. p. i486, voce Bill of Exchange. 


1799. June 21. 

Robert Farries against Thomas Elder, Deputy Postmaster-General for 
Scotland, and William Scott, Postmaster at Ecclesfechan. 

Robert Farries, on the 6ffi August 1798, delivered to William Scott, post- 
master at Ecclesfechan, a sealed letter, for Sutherland and Company, Leith, 
which had ‘ L. 25 inclosed,’ marked on a corner of it. Farries tolcl Scott that 
it contained this sum, and paid 2s. id. as the postage of it. 

It was too late for the mail of that evening ; but, in Mr Scott’s absence, it 
was next day dispatched by his wife, who, upon the letter-bill sent by the 
mail, wrote, ‘ Mr Sutherland’s letter, supposed a money-letter.’ 

This letter was not delivered to Sutherland and Company, and it w r as never 
ascertained what became of it; but it has since been conjectured, that it had 
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No 39. been abstracted by one of the letter-carriers at Edinburgh, who was afterwards 
executed for a similar offence. 

Farries brought an action against Thomas Elder, as Postmaster-General for 
Scotland, and William Scott, for recovery of the money. 

The Lord Ordinary ordered memorials to the Court. 

That for the defenders was printed. There was annexed to it a copy of Mr 
Elder’s commission from the Earl of Chesterfield and Earl of Leicester, as hold- 
ing jointly the office of his Majesty’s Postmaster-General, by which he was 
appointed ' Deputy Postmaster-General for Scotland.' 

It was likewise stated in the memorial, that the postage of letters is invaria- 
bly fixed according to their weight, and that no additional charge is ever made 
on account of their containing money, - 

No memorial was lodged for the pursuer, who proposed to desert the action. 
But the Court having recommended to the Post-Office to defray the expence of 
t lying the question, a hearing in presence took place, and the pursuer 

Pleaded ; Before the establishment of the General Post-Office, the convey- 
ance of letters was intrusted to private carriers,’ who were responsible for the 
safe delivery of them, in terms of the edict Naut*, caupones, ifc. When the 
public afterwards assumed the exclusive right of carrying letters, the same re- 
sponsibility of course followed; Edgar, 28th July 1724, Short against Hamil- 
ton, No 26. p. 10091. 

The Scottish was incorporated with the English Post-Office by 1710, c. 9. 

‘ Various subsequent statutes have been passed, introducing penalties for ab- 
stracting letters ; and the whole proceed upon the supposition that money may 
be safely remitted on-paying additional postage. 

When the loss happens without the fault of the officers of the Post-Office, 
they may indemnify themselves from the revenue derived from it, upon which 
this risk may be considered as a necessary burden. 

Answered-, If the pursuer had been able to establish, that the loss had been 
occasioned in consequence of any fault personal to either of the defenders, his 
claim would of course have been well founded ; but this not being pretended, 
■.there is no room for the general responsibility contended for by him. 

The situation of the public or of the defenders, cannot, with propriety, be 
assimilated to that of carriers. The latter are entitled to insist, that the con- 
tents of any inclosures sent by them shall be ascertained in their presence, and 
inake their charge in proportion to the risk in each case, which cannot be 
done at the Post-Office. 

The salaries of the defenders, too, are quite inadequate to the responsibility 
ascribed to them. Indeed, it would be essential to such obligation, that they 
should have the sole appointment of the persons through whose hands letters 
necessarily pass beiore delivery. But so far from this, the defender Scott had 
no concern with the letter after it was dispatched. Mr Elder is himself a 
deputy : and although his recommendation is attended to in the appointment 


Digitized by v^ooQle 



PERICULUM. 


10105 


Sect. 3* 

of inferior officers, his choice must be approved of by the Postmaster-General, No 39. 
and even he is under the controul of the Lords of the Treasury. 

Inferior officers, on their appointments, take the oaths of allegeance and fide- 
lity, find security to the public for their conduct, and are in every respect 
public office-3. Their superiors are no more liable for them, than the Lords of 
the Treasury, the Commissioners of Excise and Customs, &c. are for inferior 
officers in their departments. None of the statutes relating to the Post-Office, 
give any countenance, irr a case like the present, to a claim either against the 
revenue or the officers of the Post-Office. On the contrary, the revenue arising 
from it, after deducting the expense of management, is appropriated to public 
purposes ; and, for the security of the conveyance, severe penalties against 
malversation are introduced; 9th Anne, c. 10.; 5th Geo. III. c. 2.5.; 7th Geo. 

III. c. 50. The incompetency of a claim like the present, is fixed in England 
by repeated decisions; Raymond, v. 1. p. 641. Lane against Potter and Frank- 
land; Cowper’s Reports, p. 754. King’s Bench, Easter Term 1778, Whitfield 
against Postmaster-General. 

The cause was reported by Lord Balmuto, probationer. 

The Court, on the grounds stated for the defenders, and particularly the 
English decisions, unanimously assoilzied. 

Lord Ordinary, Craig. Act. D. Catlcart. Alt Boyle. Clerk, Pringle. 

D. D. Fac. Col. No 130. p. 297. 


1799. yune 21. 

Henry Swinton against William Beveridge, Solicitor of the General 

Post-Office. 

James Stewart, one of the letter-carriers of the General Post-Office at 
Edinburgh, abstracted from a letter five notes of the Falkirk Banking Com- 
pany, for L. 20 each, which had been transmitted by Henry Swinton of Grange- 
mouth, for Thomas Gladston and Son of Leith. 

Stewart, before being detected, had put two of the notes into circulation, 
and one of them had come into possession of Sir William Forbes and Company, 
and the other of Messrs Kinnears, bankers in Edinburgh. 

William Beveridge, solicitor of the Post Office, afterwards received the notes 
from them, on paying their full value, and lodged them with the Clerk of Jus- 
ticiary, as evidence against Stewart. 

After his conviction, Messrs Swinton and Beveridge presented petitions to 
the Court of Justiciaty, each claiming the notes. 

The Court refused both petitions, but * granted warrant to, and ordained 
the clerk of Court to deliver up the money lodged with him to the person who 
shall be found to have right thereto, upon his receipt.’ 
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A multiplepoinding was accordingly raised in the Court of Session, in which 
Messrs Swinton and Beveridge were called as defenders. The former 
1 Pleaded ; By a salutary regulation of the law of Scotland, the expense of 
criminal prosecutions, at the instance of his Majesty’s Advocate, is defrayed 
by the public. 

In offences against property, one branch of this expense, and which may 
greatly exceed the value of the subject, frequently arises from recovering the 
property abstracted, in order that it may be used as evidence against the cul- 
prit. This, however, cannot effect the right of the person defrauded, to recover 
his property after conviction, otherwise, contrary to the rule of law, he would 
be indirectly subjected to part of the expense of theiprosecution. 

It is unnecessary to inquire how far bank-notes, in possession of a third party, 
acquiring them bona fide, are subject to a vitium reale at the instance of a for- 
mer owner, from whom they have been fraudulently abstracted; (See Ersk. 
b. 3. t. 1. § 10. ; Stair, b. 1. t. 7. § 1. 11.); because here the only competition 
is between him and the public, the latter having recovered the abstracted pro- 
perty to be evidence against the offender ; and the former insisting, that no 
part of the expense of the conviction shall be defrayed by him. . 

Answered ; It is completely fixed, from views of commercial expediency, 
that an onerous holder of money, bank notes, or bills of exchange, is liable to 
no extrinsic objection; Bankt. v. 1. p. 218.; 24th February 1749, Crawfurd 
against Royal Baak, No 2. p. 875 ; Bur. Reports, v. 1. p. 452, Miller against 
Rare; Douglas’s Reports, p. 6x1, Peacock against Rodes; and Mr Swinton 
.clearly would have had no claim against the bankers, from whom the notes 
were purchased. No right can arise to him from the purchase, which took place 
bona fide, and from which' he sustained no prejudice. 

The public is not responsible for the safe transmission of letters, (see preced- 
ing No.), or obliged to purchase stolen goods, and restore them to their former 

owner. 

If the present claim had been suspected, instead of purchasing the notes, the 
object of the prosecution would have been obtained by a warrant on the holders 
for production of them ; and there could have been no doubt of their right to 
recover them after the trial. The solicitor of the Post-Oflice is precisely in 
their place. 

The Lord Ordinary reported the cause on memorials. 

The Court unanimously preferred Mr Beveridge on the grounds stated for 
him. 


Lord Ordinarj, Methvcn. For Swinton, Ar. Campbell . Alt. Bi yle. Clerk, Hr. me. 

■ j) j). Foe. Col. No 13L p. 300. 
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SECT. IV. 

Betwixt Proprietor and Custodier. 

1734. December 21. 

John Campbell, Taylor in Edinburgh against Charles M‘Clarin. 

A burgess of Edinburgh, who had' a country-house some miles from the 
town, was in us£, when his family was not there, to trust the key of his outer 
door with his gardener. Some goods in a chest of drawers, to the value of L. 5, 
being stolen, while the master was in town, the servant was found liable for 
the same, though it was not pretended, that he, or any of his family, had 
committed the theft ; and though it was pleaded for him, That he was liable in 
no sort of diligence farther than to keep the outer door locked : But the Lords 
went upon this circumstance, that he had been vcrsans m illicito, in so far as 
one night he had lodged a travelling packman in the house, which they 
thought sufficient to throw the burden upon him, though he made out clear- 
ly, that the packman could not be the person who stole the goods. See 
Appendix. 

Fol. Die. v. a. p. 59. 


SECT. V. 

Betwixt Merchant and. Shipmaster. 

1677. November 7. Lawrie agaimt Angus. 

Thomas Lawrie, merchant in Edinburgh, having obtained decreet against 
James Angus, skipper in Leith, for 500 merks, for the damage of a box of silk 
ware, which was wet by the leakage or spouting of the pump, and L. 100 for 
detaining the said Thomas’s ware, and not delivering the same at the arrival 
of the ship, though he required it, and offered the freight ; James the skipper 
suspends, and raises reduction on these reasons, imo, That the Baillie had done 
wrong in repelling this defence, that the ship and pump were sufficient at the 
embarking of the goods; and that the merchant himself was present in the ship 
with the goods, and that this box damnified was stowed in a secure place in. 

Yol. XXIV. 55 F 
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No 42, the ship, but that the merchant himself caused change it from that place, and 
placed it near the pump ; for the freighting of goods in a ship being locatio 
and conduction where there is a mutual benefit to both parties, the locator is on- 
ly liable pro media diligentia , and propter culpam levem sed non Icvissimam ; so 
that here the skipper having done what a provident skipper ought to do, viz. 
to have a tight ship and a sufficient pump, he was not liable for any damage, 
though it had been possible to prevent the same by the most exact diligence, 
much more tyh«n the damage is by the fault of the merchant choosing a place 
near the pump, and specially where the damage is ex casu fortuito et improviso , 

, - viz. that the pump being sufficient at the loosing, a split or rift was broken 

therein upon the voyage, which no man could forsee ; and if the skipper should 
be liable, for such accidents, it would discourage navigation, the necessary mean 
of commerce, and -there is no lpcation where less enquiry should be made of di- 
ligence, which must be presumed, seeing the skipper ventures his own life and 
ship, and therefore must be presumed to take narrow inspection and care of 
the sufficiency of the ship. It was answered for the merchant, That albeit it 
be the common opinion that locators are not holden for the highest fault, yet 
there are specialities as to masters of ships and seamen by the edict nauttc cau- 
pones stabularii A & c. and many other of the Roman laws ; for thereby it is clear, 
th&t if any thing be lost, lacerated, or spoiled in the ship, by whomsoever, the 
owners or master are liable simply, and will not be freed upon pretence of any 
diligence ; and therefore, by the custom of all maritime courts, the skipper is 
still liable to restore goods as he received them, without any damage, except 
what occurs by stress of weather, whereby a ship may be extraordinarily shaken, 
or by any disabling of the ship by touching upon a rqck, sand-bank, or piracy; 
but as to the case in hand, the bill of lading is produced, bearing the receipt 
of the ware, good and well conditioned, to be restored in like condition, ad- 
venture and hazard of sea being only' excepted, which clears a special contract 
betwixt merchant and skipper, by which the skipper suscepit periculum, except 
only the hazard of sea, viz. stress of weather, naufrage, or the like, which being 
the common style of bills, settles the case betwixt merchant and skipper, and 
being an exception of sea-hazard only, puts all other hazard upon the skipper; 
so that it will not be sufficient for ’ the skipper to prove that there was no per- 
ceivable fault in the ship or pump when he loosed from his port, but he must 
instruct an extraordinary hazard, as being shaken w ith storm ; but if a* leak 
break up in his voyage, without stress of weather, the merchant runs no ha- 
zard therein, much more if his pump split or spout when he hath received in 
fine w r are ; and if it were otherways, traffick would be exceedingly discouraged, 
for the sufficiency of the ship, and the incident leakage, could only be probable 
by seamen, which the law terms improbum genus hominum, and who are the 
master’s own servants; neither doth it alter the case that the merchant was 
aboard, for he neither did nor was obliged to notice the insufficiency of the 
'hip, which lay on the skipper’s trust and peril, neither did he order his goods 
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to be set by the pump, and though he had, all the ship ought to have been- 
tight, and at least the master or seamen ought to have signified the danger of 
being near the pump, that the merchant might directly or tacitly have taken 
his hazard; and by the # act 14th, Pari. 1466, it is statuted, that no ship be' 
freighted without a charter-party, containing therein the' several articles there- 
in expressed, especially that no merchant goods be riven or spilt with unrea- 
sonable stowing, £tc. 

The Lords, before answer, having appointed probation, bine inde, in what 
condition the pump was in at loosing; if it had a stillege of timber about the 
.pump, and if it was the ordinary custom to cover such stilleges with pitched 
canvas, and if this was so covered ; and how it came in the voyage to spout, 
and if there was any stress of weather or accident at sea; and if the merchant 
choosed to set his ware by the pump, and if the hazard was signified to him; 
the probation being closed and advised, it was found, that the merchant choosed 
not to set his goods by the pump, and that the seamen could perceive no fault 
in the pump when they loosed, but that there broke up a rift or split in the 
voyage, and that the weather was fair all the time of the voyage, without any 
stress or accident ; whereupon the Lords ordained either party to be ready to 
debate that point, whether the hazard of leakage, and such ordinary hazards 
as occur not by stress of weather, but only from the ship and her furniture, lie 
upon the merchant, or the skipper and bis owners ; and having heard them at 
length thereupon, they found that these ordinary hazards not arising- from stress 
of weather, or any such extrinsic accident, but from the condition of the ship ; , 
lie not upon the merchant, nor are relevant to free the skipper, who must have 
his ship sufficient at his peril ; and found no difference whether the merchant 
were aboard or not. , - 

Fol. Die. v. 2. p. 59. Stair, v. 2 ,p. 553. 

*** Fountainhall reports this case : 

Thomas Lawrib, merchant, convenes Angus, skipper, on the 14th act, Part, 
ad, James III. for spoiling his goods -with sea water. The Lords found the 
skipper liable for the damage, as not being wholly ex casu fortuito. Vide 
Peckius de re nautica, (p. 815. ;) for the skipper had here laid the goods under 
the pump, and altered them from the place where they were first laid. 

Fountainhall , MS. 


1680. July 2 4 * 

Colin Lamont, Skipper in Kirkcaldy, against Henrt Boswell, 

Merchant there. 

A charge on a charter party for the fraught. Alleged their goods were dam- 
nified by two leaks, sprung in his ship. Answered , That was casus fortuitus «£& 

55 Fa 


No 42., 


No 4 ir 


Digitized by v^ooQle 



ZCI IO 


periculum: 


Sect. 5. 


No 43. to be imputed to the skipper, his ship before sailing haring been visited and 
found sufficient. The Lords, after allowing, before' answer, a mutual probation 
of the damage, found the skipper liable, unless he could prove the leaks were 
- - struck up by a storm, or other stress at sea ; for else merchants following the 
skipper’s faith, that the ship is good and tight, might be ruined. 

Fol. Die. v. 2. p. 59. Fountainhall , MS. 

*** Stair reports this case : 

By charter-party betwixt Boswell, Provost of Kirkcaldy, and Colin Lamont, 
skipper, the skipper was obliged to have his ship tight and in order, and to per- 
* feet a voyage from Kirkcaldy to Dantzick, and homeward, for which Boswell 
was to pay him 800 merks of freight ; whereupon Boswell being charged, he 
suspended upon this reason, that he having embarked sixteen packs of lint in 
Dantzick, ten packs of it was spoiled by sea water in the Road of Dantzick, and 
thereupon was sent a-shore, and brought home by another ship. It was replied , 
That this was casu fortuito , by a leak which struck up in the ship, for she was 
tight both when she loosed at Kirkcaldy, and was repaired at Dantzick, before 
the lint was embarked. It was duplied , That the skipper having hired the ship 
to a merchant for import and export of ware, he was answerable for all damage 
the ware should sustain ; and by the law, mutce , caupones , stabularii ut recepta 
restituant , Idc. which is in vigour by our custom, The masters and owners of 
ships are liable to the merchant for all damage by a leak in the ship, or other* 
wise, except it were occasioned by extraordinary stress of weather at sea, which 
could not be prevented ; but if an ordinary leak should liberate the skipper, it 
would ruin trade, for the skipper should know the condition of his ship, which 
the merchant cannot, and therefore the craziness of the ship, or any thing aris- 
ing therefrem, must be upon the skipper’s peril. 

The Lords having, before answer, ordained witnesses to be adduced by both 
parties upon the damage, artd the cause of it; which being this. day advised, it 
was proved that the ship was repaired at Dantzick, before embarking of the 
lint, and yet in that Road a leak struck up, and spoiled ten packs of the lint ; 
gnd seeing no extraordinary accident was proved, either by stress of weather or 
otherw ise, the Lords found the skipper liable for the damage. 

Stair, v. 2. p. 791. 




1680. July 30. v 

Lumsden, Skipper in Aberdeen, against Robert Lorimer, Merchant there. 

Alleged no freight due, because its an uncontn .•verted maxim in maritime 
law, quod naufruugio facto naulum non debitur. Answered, The skipper cannot 
taawer for this casus fortuitus, and though the ship was broke, yet the loading 


Digitized by v^ooQle 



S*ct. 5. PERICULUM. ioiri 

was saved. The Lords found the freight due, deducting as much thereof, 
as the merchant should instruct he was damnified by the landing of the ship 
in the place where she broke, and tried the damage, by comparing the price of^ 
the loading as it was sold in the place it was cast in, with the prices it would 
have given in Aberdeen, which was the port to which they designed. 

Fol. Die. v. 2. p. 59. Fountainhall , MS. 


1732. February 12. Lutwidge against Gray. 

Bt charter party, a shipmaster having become bound to transport a loading 
of tobacco from Virginia to Port Glasgow, and the merchant to pay a certain 
freight per tun ; the ship in her return was wrecked on the coast of Ireland, 
but most of the cargo was saved and got upon shore, some of it much damni- 
fied. So soon as the freighter got notice of this disaster, he sent an agent to 
Ireland, who, upon paying salvage, got the goods delivered to him ; some of 
them he shipped for Bristol, in order to be abandoned to the insurers, the re- 
mainder he carried straight to Glasgow. In a process for the freight, the Lords 
found, That the contract of affreightment was dissolved by the total loss of the 
ship, albeit some of the shipwrecked goods were saved out of the shipwreck; 
and that the freighters indorsing the bill of lading to the insurers did not sub- 
ject the freighters to any freight for the goods recovered by the insurers ; but 
found the merchant liable for .the freight pro rata itineris of such of the goods 
as were brought to Glasgow, notwithstanding that part of the tobacco was 
found damnified and burnt there. See Appendix. 

Fol. Die. v. 2. p. 


1802. January 15. Heseltines against Arroi. and Company. 

In the month, of January i8co, Arroi and Company, grocers in Edinburgh, 
gave an order for three chests of tea to the agent of Messrs Edward and Tho- 
mas Heseltine, wholesale tea-dealers in London. They accordingly sent to the 
wharf at London the tea, as commissioned to be shipped for Arroi and Com- 
pany by the Berwick Shipping Company, who employ a number of packets in 
the trade between London and Leith. , 

They were informed, that the goods would be put on board the Kelso Packet, 
Robert Moir, master. Accordingly, the invoice was made out in these terms, 
and a letter of advice to this effect was dispatched,- (6th February 1800,) to thfc 
defenders. Upon sending, however, again to the wharf in’ the evening, they 
learned from the wharfinger, that the tea would be sent by the Union Packet. 
They therefore altered the invoice, and deleted the name of the vessel, “ Kelso, ‘ 


Digitized by 


Google 


No 44. 


No 45. 


No 4 6 . 

Goods ship- 
ped upon 
commission 
by a London 
met chant are 
at the risk, of 
the consignee, 
altho’ there 
be a mistake 
in the in- 
voice* 



ioii2 PERICULUM. Sect. 5. 

No 46. Robert Moir, master,” and inserted “ the Union, John Paterson by which 
vessel they understood the goods were to be sent. 

After all, however, from some accident, the tea was shipped on board of the 
Kelso instead of the Union, and, in the course of the voyage to Leith, the ves- 
sel was stranded ; two boxes of the tea were lost, and, upon the 14th of. March, 
one box was delivered in a damaged state to the defenders. They received the' 
tea ; but, at the same time, protested, that Heseltines should be liable in every 
damage that might have been sustained by not dispatching the tea according 
to the advice given, and that they should only be responsible for the value of 
the box of damaged tea which had arrived. They immediately transmitted 
a copy of this protest to the pursuers. 

Heseltines and Company, upon this, brought an action against Arrol and 
Company, for payment of the full value of the tea which had been shipped, 
with interest from the time at which the price should have been paid. 

The Lord Ordinary reported the cause, and the pursuers 

Pleaded, By delivery of the goods at the wharf, and obtaining an invoice, 
the commission is understood to be executed ; for the duty of the London mer- 
chant is merely to deposit his goods safely in ’ the hands of the wharfinger, 
who becomes responsible for any subsequent damage, from whatever cause it 
may have arisen. The pursuers are nowise responsible for the conduct of the 
wharfinger; it does not, however, in this case, appear, that he is at all liable. 
It is impossible, from the nature of the thing, to calculate precisely the quan- 
tity of goods which each vessel is able to take, so as to determine previously 
by what particular ship any parcel may be dispatched. The universal practice 
in the trade, therefore, is, to insure “ on ship or ships.” The pursuers had, on 
former occasions, given notification of this in the course of their dealings with 
the defenders; and it is the mode of insurance adopted universally by the 
traders from London to Leith, ido, The defenders are not able to show, that 
any damage has arisen from the improper designation of the vessel ; because 
not having executed any insurance upon it, they cannot pretend that the un- 
derwriters availed themselves of the mistake. 

Answered, A merchant must do his duty before he can transfer his risk to 
a' consignee ; and in mercantile dealings, where goods are shipped, and an in- 
voice or bill of lading duly transmitted, the risk is transferred to the purchaser. 
The pursuers have not discharged themselves of this risk ; for they sent the 
goods by a wrong vessel, and gave a false intimation; 24th July 1754, Hoog 
against Kennedy and Maclean, No 31. p. 10096. This is the established prac- 
tice among merchants ; and there is no reason by which the carrying trade 
between London and Leith should form an exception. The intimation which 
was said to have been given, to insure “ on ship or ships,” was entirely special, 
and referred to the particular commission then to be executed. 2 do. It is jus 
tertii in the pursuers to plead, that no insurance was effected ; for a merchant 
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who stands his own insurer is entitled to every argument competent to an un- No 46. 
derwriter. 

The Lords found the defenders liable, with expenses. 

Observed from the Bench, There is a great difference in questions between 
merchants themselves and between the merchant and the underwriter. It is 
therefore very material that no insurance was effected in this case. The ge- 
neral nature and practice • of the carrying trade between London and Leith 
seems to be in favour of the pursuers. 

Lord Ordinary, Pollemmet. Act. Erstine, Cat heart. Agent, Jo. Toung. 

Alt. Lord Advocate Hope, Boyle. Agent, J. Phillips, W. S. 

J. Fac. Col. No 15. p. 30. 


1 Boa. July 9. Taylor and Company against Hoco. 

Hercules Taylor and Company, merchants in Montrose, freighted the ship 
Agnes, belonging to Alexander Hogg, to load coals in Scotland, to be deliver- 
at Gottenburgh. The vessel was to be there loaded with iron and deals, and to 
return with these commodities to Montrose. The freight was to be L. 60, with 
two-thirds of port charges, and the agreement was completed by missives mu- 
tually subscribed by the parties. It was farther arranged verbally, that Hogg 
should receive from Taylor and Company, or their correspondent, such money 
as he might have occasion for, to account of the voyage. 

Accordingly, Hogg sailed from Scotland with the coals, which were duly de- 
livered at Gottenburgh. He there loaded his vessel with iron and deals, but 
during the course of his voyage homeward, was captured by the enemy. At 
the port in Scotland where he took the coals on board, he received one guinea 
to account of the loading, and he received L. 30 at Gottenburgh to account of 
the voyage. 

Taylor and Company brought an action before the Admiral for repetition'of 
the sums which had been advanced, and the 'Judge-Admiral assoilzied the de- 
fender (May 19th 1 797). This decree was brought before the Court by reduc- 
tion, and the pursuers 

Pleaded ; The voyage to Gottenburgh and back again was understood by the 
parties to be one voyage. The loss is total. No freight therefore is due ; Ma- 
lyne, p. 98, 100 ; Molloy, b. 2. ch. 4. § 7 ; Bankton, b. 1. tit. 18. § 22 ; Ers- 
kine, b. 3. tit. 3. § 17. It makes no difference, that coals were carried out; 
the value of such a cargo is in this case so trifling, that it may be considered lit- 
tle else than ballast. The object of the voyage was to bring iron and deals from 
Gottenburgh. Since no freight could be due till the whole voyage out and 
home was completed, the master in petitorio could not have claimod it ; and the 
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pursuers are equally entitled to a restitution of the sunft which they advanced 
to him on that account; L. 15. $ 6. D. Loc. Con . ; Voet, $ 27. b. t. 

Answered ; This is not to be considered as one voyage ; for there were two 
cargoes, and two ports of delivery. Neither is the loss total: The outward 
bound cargo of coals was safely delivered, and sold at Gottenburgh for the be- 
nefit of the pursuers. The defender is therefore entitled to freight pro rata 
itineris ; Lutwidge against Gray, February 12th 173a, No 45. p. iom; 
and this claim cannot bo affected by the subsequent capture of the vessel 
without any fault of his; Karnes’s Principles of Equity, b. 1. part i. c. 4. 
$ 8 ; Burrow’s Reports, vol. 2 . p. 88a. The comparative value of the 
cargoes, as it makes no difference in the trouble of the voyage, can make 
no difference with respect to the freight due to the master. He had, therefore, 
a good claim in petitorio ; much more in pouessorio, where payment has been 
received on equitable grounds. 

The Court, by a great majority, sustained the reasons of reduction, and re- 
duced, decerned, and declared accordingly. 

It was observed on the Bench ; The rule, that no freight shall be due, unless 
the whole voyage out and home be completed, though it may sometimes occa- 
sion hardship, is, on the whole, a salutary regulation, by tending to preserve 
useful lives. The loss was total ; for the outward bound cargo, which in this 
case was of trifling value, is understood to be vested in the homeward bound 
cargo, and was accordingly lost along with it. The opinion of the Judge-Ad- 
vocate of the High Court of Admiralty in England, which had been submitted 
to the Court, seemed to be in favour of this doctrine. 

Lord Ordinary, Balmuto. Act. Hodtbon-Cay. Agent, Ro. Jamtson, IV. S. 

Alt. Baird. Agent, J. 0. Brown, W. S. Clerk, Mentits. 

J. Fac. Col . No 57. p. i2o_ 


1803. June 15. 


Sprot against Brown and Others. 


Upon the 18th October 1800, a large wooden case, containing a glass mirror,, 
was shipped at London on board the Ceres, Michael Brown master. The pack- 
age had the word “ Glass” marked upon it, and was addressed to Mr William 
Sprott, York Place, Edinburgh. A receipt was granted for it in these terms ; 

‘ Received on board the Ceres, Michael Brown master, for Leith, one case, 

* marked as per margin, which I promise to deliver safe ; fire, and -all and every 
« the dangers and accidents of the seas, and navigation of whatever nature or 

♦ "kind, excepted.’ This receipt was granted, and the package was put on beard, 
without any examination of the contents. 

When the Ceres arrived at Leith, the wooden case was immediately dispatch- 
ed upon men’s shoulders to Mr Sprott’s house in York place, Edinburgh, ac- 
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cording to the direction ; and a demand was made upod him for tao guineas as 
the freight from London to Leith, and one guinea as the carriage from Leith to 
Edinburgh. 

Upon examination of the package, it appeared that the plate cf the mirror 
was shivered to pieces ; but the workmanship and ornaments on the frame re- 
mained unhurt. Whereupon an action was raised before the Judge-Admiral, 
at the instance of Sprott, against Brown the master, and the owners of the Ce- 
res, concluding that they should be ordained to replace the plate of the mirror 
by one of equal value and demensions, or to pay the value of the plate which 
had been broken. 

The Judge- Admiral pronounced the following interlocutor : “ In respect that 
the defender Brown, and the agent in Leith for the whole defenders, repeated- 
ly declined or evaded calling at the pursuer’s house to inspect the fragments of 
the broken glass, and the state of the package in which it was contained, holds 
them as confessed in these two points ; first. That the counterplate of the 
looking glass libelled on was broke ; and, secondly, That the word Glass was 
written in large characters on sundry parts of the package case : Finds, That on 
receiving a package with the word glass written thereon, it was incumbent on 
the master, if he did not mean to abandon all recourse against the person ship- 
ping the goods, to refuse taking the package on board, till the shipper did sa- 
tisfy that it was actually sound and entire : Finds, That by seeing the word 
glass written on such a package, he was certiorated of the extent of his risk, 
apd had; sufficient grounds to justify an extra charge on account of that risk : 
Therefore, finds it established, prasumtUne juris et de jure, that the defenders 
must have had the extra risk in their contemplation, when they fixed the rate 
of freight they demanded for the carriage of the package libelled : Therefore, 
decerns in terms of the libelled precept, and finds expenses due.” 

The defenders brought a suspension and reduction of this decree of the 
Judge- Admiral, and 

Pleaded, A shipmaster is merely reponsible for the delivery of the precise 
goods which he received, and in the precise state in which he received them ; 
Erskine, th 3. tit. 1. § 2%. The obligation in this case is discharged, by deliver- 
ing the wooden case unopened, and free from external injury. It is impossible 
that the shipmaster \can be answerable for the state in which the commodity 
inclosed in this wooden case is found, as it may have been reduced to that state 
before it was placed on board the vessel. All for which the shipmaster is res- 
ponsible, is any loss which happens on board, and which, by skill and vigil- 
ance he might have been able to forsee and prevent; Stair, b. 1. tit. 9. § 5. j 
Molloy, 1. 324. He can never, therefor, be answerable for any accident a- 
rising from the inherent defect, or the peculiar weakness of an article of such 
fragility, as to make it unfit to bear the motion of a vessel;' if there be either 
the least imperfection in its original construction, or the smallest defect in the 
mode of packing. 

Vol. XXIV, 56 G 
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No ' There is no evidence that the damage was actually done while the package 
was on board the vessel, The mirror might have been broken before it was put 
on board, which is the more probable, as the case had not suffered any damage, 
and the ornaments on the <. frame remained unhurt. The safety of the frame 
shews, that the misfortune which happened to the glass, arose from some defect 
in its construction, or from some negligence in the manner in which it was pack- 
ed ; for neither of which the shipmaster can be answerable. The loss, there-, 
fore, must be considered as a damnum fatale , which the shipmaster could not 
> prevent, and for which he is not liable. 

Answered, A shipmaster who receives goods on board his vessel without 
objection, is bound to deliver them in good order and condition. By not ex- 
amining the state of the package before it was put on board) the presumption 
is, that the mirror was entire at the time of shipping, and the master and own- 
ers must be accountable accordingly. The obligation incumbent upon the 
shipmaster can only be elided by shewing, either that the damage was done be- 
fore the article came into his possession, or that it arose from some accident 
which could not be prevented; “ by the act of God, or the king’s enemies.” 

There is an obvious necessity for this strict responsibility, as otherwise it 
jnight be in the power of masters and ship owners to practice innumerable • 
frauds upon the public. Accordingly, this doctrine is expressly laid down by 
all the legal authorities from the Roman edict, Nautce, cauponts , stabularii,. 
to the latest writers upon the subject ; Digest. /. 4. /. 9. $ 1. ; Stair, b. 1. tit. 9. 

• $ 5. and tit. 13. § 3.; Bankton, 1. 435; Erskine, b. 3. tit. x. §28; Molloy, 
x. 324.; Beawe’s Lex Mercatoria Rediviva , p. 83 ; Abbot, p. 17 6. 

And the general doctrine of law is, in this case, expressly confirmed by the • 
terms of the receipt, whereby the shipmaster acknowledges himself bound to » 
deliver the goods “ safe” at the place of their destination. 

The Lord Ordinary found the letters orderly proceeded in the suspension, 
and assoilzied from the conclusions of the reduction, with expenses. 

To which judgment the Court adhered unanimously, upon advising a peti- 
tion, with answers. * 

Lord Ordinary, PoUemmetti For the Suspender, Gillitt. Agent , .ft. Peat. 

Ah, Baird. Agent, Jo. 0. Brown, IV. S. Clerk, Home. 

X • Fac. Col, No 109. p. 240. 
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SECT. VI. 

Hazard of Consigned Money. 

. v , . ; ■ ’ 

1631 .^ December 7 . Grierson against Gordon. 

No 49, 

Where the reversion bears the money to be consigned in case of a refusal, in 
a responsible landed man’s hands, and does not contain the name of any special 
man ; when declarator is sought upon consignation, the pursuer of the declara- 
tor must produce or pay the consigned money, and must pursue the person 
for the same, in whose hands it was consigned, and the defender will not be put 
to pursue the consignatar, because the pursuer or consigner may make choice 
of the person himself, and he must make it furthcoming. 

' Fol. Die. v. 2. p. 59. Auchinleck MS. p. 208. 

Durie reports the same case : 

1631. December 7.1— In a redemption of lands conform to a reversion, the 
defender alleging, that no declarator could be granted before the money, where- 
upon the lands were redeemable, with the annualrent of all years since the con- 
signation, were exhibit to be given in unto the defender ; and the pursuer re r 
plying, that he could not be compelled thereto, seeing he had consigned the 
same according to his reversion in a responsal man’s hand, within the parish, as 
the reversion appointed, where it has ever since* remained unuplifted by the 
pursuer, and he has no power to compel the depositar to exhibit the same : 

The Lords found, that the declarator of redemption should proceed, but be- 
fore extracting of sentence-, the money should be exhibited to be given up to the 
defender ; and therefore they ordained letters to be direct at the pursuer’s in- 
stance, and also at the defender’s, if he please to charge the depositar to exhibit 
the same, to the effect foresaid ; but the Lords found the pursuer was not as- 
tricted in any annualrent for the money since the consignation, seeing that it 
was never alleged, that the pursuer had uplifted the same, or made any use 
thereof, but that it has lain still in the depositar’s hands ev*r since. 

Act. Miller . Alt. Gilmcur . Clerk, Hay. 

1632. January 21. — In a redemption, whereof mention is made, December 
7- 1631, the depositar being charged, as was ordained and mentioned the dav 

'foresaid, .to exhibit the money consigned, by letters under pain of rebellion, and 
lie not having obeyed, by exhibiting the same, nor yet suspending the charge ; 
the party desiring the Lords to direct letters simply against him, to denounce 
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him ; and it being controverted, if such letters should be difect so summarily, 
the depositor not being called in this process of redemption, nor any compear- 
ance made for him, but that it was called in doubt, if homing could so proceed, 
except that he had been convened and pursued in some ordinary action for the 
money, where it might be lawfully tried if the money was really consigned and 
remained still in his hand ; for as the instrument of the alleged consignation was 
not enough, nor could not be found enough, if he being pursued for the money, 
denied the consigning thereof; so it could not be found enohgh now, he not 
being heard, nor pursued via ordinaria, to be put to the horn for the same ; not- 
withstanding whereof the Lords found, that letters of horning should be direct 
to denounce him, seeing he suspended not the first charge ; albeit it was grant- 
ed only incidenter against him in an action of redemption, wherein he was not 
called, nor was a party. See Redemption — Summar DiIigRnce. 

Durie, p. 604. 613. 


1665. July 28. Scot against Someryail. 

Bessy Scot having charged Somervail, who was cautioner in a suspension, 
for payment of a sum of money contained in a bond Suspended ; he suspends . 
on this reason. That the money wa& consigned in the hands of Mr George Gib- 
son, clerk to the bills for the time. It was answered, That Mr George Gibsott 
was now out of office, and insolvent, and the consignation behoved to be upon 
the peril of the consigner. It was answered. That the consignation must be 
upon the peril of that party who was the cause of consignation, and that war 
the charger ; in so far as it was instructed by an instrument produced, that the 
suspender offered the anriualrent, and so much of the penalty as the charges 
would have declared upon her oath, that she had truly paid, which' she refused, 
unless rhe whole penalty were paid, whereupon he consigned through her 
fault. 

The Lords sustained the reason", and ordained the notary and witnesses to de- 
pone upon the truth of the instrument, for instructing thereof. 

Fol. Die. v. 2. p. 59. Stair, v. 1. p. 304, . 


1673. February 15. Mowat against Lockhart. 

Marcus Mowat having charged James Lockhart upon a decreet arbitral con* 
taining many distinct articles, he . did suspend, and consign L. 200 for the 
value of certain gilders, which by the decreet arbitral was modified to 40s. the 
gilder, and he consigned 22s. for the gilder in the hands of Henry Hope, trea- 
sure of the Court in anno 1658, and Henry having broken, the consigned: 
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money is lost ; and in the discussing of the suspension, the question arose, 
Whether the consignation should be upon the peril of the consigner, or of the 
charger. 

Whereanent, the Lords found that it was not upon the peril of the consign- 
er if he consigned warrantably sine culpa ; and found, that he being charged for 
the whole articles of the dedlfeet arbitral, jand that by thfe decreet discussing the 
suspension less was found due than he was charged for, that he was not in cul- 
pa to consign, albeit he had no reason of suspension against the article for 
which consignation was madfe, Without necessity to him to have offered what 
was due as to that article before consignation ; because having received one 
Charge for the whole articles, upon sii days, he neither should tior could seek 
thfe cHargfer to offer the sums due by that article before consignation ; and 
found, that albeit the gilder was now modified by the Lords to 30s., and that 
the charge was for 40s. ; that the consignation of 22s. was not the consigner’s 
fault, seeing it was the order of the Judges for the time who ordained 22s. to 
be consigned for the gilder, and cabtion for the rest. 

Fol.Dic. v.2.p.6o. Stair, v. 2. p. 173, 


J675. Julf 9. 

Eakl of Queensberry against The Duke of Buccleuch. 

The Earl of Queensberry, as sheriff of Nithsdale, having charged the Duke 
of Buccleuch for the cess of his lands, imposed by the convention of estates in 
anno 1665 ; he suspended and consigned. The question arose, on whose charges 
the consigned sums' should be lifted. Queensberry alleged \ that he having 
charged but ex officio as Sheriff, ought not to be burdened. It was answered , 
That the party who was in the fault by suspending, should bear the burden ; 
but Queensberry was in the fault, because he charged for more nor was due, as 
was now found by the event. It was replied , That Queensberry had charged 
for no more than the Duke’s proportion, and therefore he ought to have offered 
what was due, and shown a discharge of what was paid, and upbn refusal con- 
signed, otherways he had not warrantably suspended, and therefore should bear 
the burden, in lifting the consigned sums, 

Which the Lords sustained. 

Eol. Die. v. 2. p. 60, Stair , v. 2. j>. 343^. 
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SECT. VII. 

Between Landlord and Tenant. 

1612. June 13. Lindsay against Home. 

No 53. : 

Lands being set in tack and thereafter being destroyed by overblowing, with 
sand, will furnish action to the tenant to. compel the setter either to grant di- 
minution of the duty, according to the deterioration of the land and proportion 
thereof, or else to take back his-own land, and free the tenant of payment of 
duty in all time coming. 

Fol. Die . v. 2. p. 6a Haddington, MS. No 2456. 


No 54. 


1662. June 24. David Wilkie against Sir Andrew Ker. 

David Wilkie and others, tacksmen of the customs, charged Sir Andrew Ker 
for the tack-duty of the customs of the border, anno 1650, set by them to him. 
He suspends, and alleges, by the public calamity of the English entry in ann» 
1650 in July traffick was hindered, and by the King’s proclamation, against 
commerce with these. The charger answered, it was a casuality ex natura ret, 
and that they had paid without defalcation, and the suspender had profit in 
former years. 

The Lords before answer, ordained the suspender to count upon what benefit 
Ije got in anno 165c, and what profit above the tack-duty in former years: 

Stair, v. 1. p. ii$. 


No 55. 
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1663. February 20. ... 

Bailies of Edinburgh against Heritors of East Lothian and Merse. 

The bailies pursue these heritors for so much allowed of the maintainance of 
these shires, of the months of August and September 1650; and insisting on 
an act of litiscontestation in anno 1659, whereby the defenders having propon- 
ed a defence of total vastation, the same was found relevant. The defenders 
having now raised a review, alleged that they ought not to have been put to 
prove total vastation, seeing vaitation was notour, these shires being the seat 
t£ jthe war> where the English army lay, which ought to have freed them, un- 
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less the pursuers hat! replied, that the heritors got rent that year*arid had been 
'burdened with the probation thereof. 2 dly. The order of Sir John Smith’s 
general commissary, and also of the provisors of the army, bearing the provi- 
sors to have furnished 1 such provisions want witnesses, and might have been 
made up since they were out of their offices. 

The Lords adhered to the act, and found the defence of total devastation 
yet relevant in this manner, that the heritors got no rent; and granted com- 
mission to receive witnesses, at the head burghs of the shires, for each particu- 
lar heritor, to prove their particular devastations ; and sustained the order of 
the general commissary, he making faith that he subscribed an order of the 
same tenor while he was in office. 

Stair , v.i.p. 184- 


1667. January 2 . Francis Hamilton against . 

Francis Hamilton having suspended a decreet, obtained against him for 
house- mails, on this reason, that his wife only took the tack, which could not 
oblige him ; it was answered-, that his wife keeping a public tavern, was evi- 
dently praposita huic negotio ; 

Which the Lords sustained. 

Another reason was, that the house became insufficient in 'the roof, and the 
defender, before the term, required the pursuer to repair the same, which he 
did not ; and the neighbouring house, called, The Tower of Jiabel, felling upon 
: the roof, made it ruinous. It was: answered > That was an accident without the 
pursuer’s fault, arid the tenant ought to pursue those whose tenement it was 
that fell. ■ * •; • 

The Lords found the reason Whs. not relevant to liberate from the mail, un- 
less the suspender had abstained to possess;- but found it' relevant to abate the 
duties in so far as he was damnified. •' ' ' 1 ' _■ 

. Fol. Die. v.' 2. p. 60. Stair, v. 1. p. 422. 


1667. November 20. Tacksmen of the Customs a^afet/ GREENHEAD. - 

The customs of the Borders being set in sub-tack to Greenhead and others, 
by the Tacksmen of the hail customs of the kingdom ; Greenhead is pursued 
as representing his father, ojae of the sub-tacksmen, for . the duty the year 
1650. It was alleged. That the sub-tack was altogether unprofitable; upon the 
occasion of the English invasion ; so that beasts and other goods were not im 
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ported, nor exported that year, as they had. been in use foruuedy. lt was an- 
swered, That albeit Sn. preediis rusticis , in case of sterility, vastation, and such 
other calamities that cannot be avoided, there may be -abatement craved ct 
rejnissip. canonis ; yet in this case the subject being coqductio rei perkulout c t 
j actus rttis , the sub-tacksmen ought to have no abatement, and: are in the 
same case as .tacksmen of salmon fishing, who will be liable for the duty, albeit 
no profit arise to. them. 

Tus Lords found, that sub-tacksmen should have abatement; but the ques- 
tion being most quatem/s, and concerning the proportion ; because, though the 
sub-tacksmen had undoubtedly loss, yet it was not total ; there being some 
commerce betwixt the kingdoms for that year, some months ; it was found iu 
end, upon hearing of parties, that the half of the duty should be abated. 

The law is very clear, D. Locati, and the Doctors upon that title, not only in 
pradiis but in conductione vestigalium, and the like, in case of an insuperable 
calamity, remittitur canon et merces ; but they are not so clear as to the qua- 
tenus and proportion of the abatement, when the detriment is not total ; but it 
is just, the abatement should be proportionable to the lost ; and accordingly 
the Lords decided. 

Act. Loclbart et Cuningbame. Ah. Sinclair • Clerk, Hag. 

Fol. Die. v. 2. p. 60. DirUton, No 108. p. 45, 


1681. December 15. James Deans against Alexander Abercromby. • 

James Deans having set the uppermost lodging save one of a tenement to 
a vintner, whereof a great part happened to be rendered useless to the tenant, 
by the heritor of the uppermost house hit taking off the roof, and heightening 
his own house, which subjected the lower house to rains and other inconvenu- 
encies, for four or five months during the building ; the vintner, whem pursued 
for the rent, craved allowance, of the lucrum ccssaos. and whole damage.be had 
through the change of the roof. 

Answered ;. The said damages having happened without the landlord’s fault, 
they must be imputed casu fortuito, to which the tenant is liable. 2 do. The 
accident not having taken away the use and benefit of the whole house from 
the tenant, it is not in the case of vastatio, which by the common law makes 
the damage rest upon the landlord. 

“ The Lords sustained the defence for the tenant, and ordained him to con- 
descend on the damage, reserving the modification to themselves albeit ia 
another case, incommoding the entry to a tavern in Wilkie’s land, by the stone 
and rubbish of the next house that was demolished, was not sustained relevant 
to diminish the rent. 
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1688. January. —A vintner pursued for the rent of the second story of . N .0 
a tenement possessed by him as a tenant, claimed allowance in the rent for da- ^ 

mage sustained through Sir James Cockburn, heritor of the two superior stories, 
his taking off the roof, which occasioned the rains to damnify his plenishing 
and his wines, and to spoil his change. 

Answered for the pursuer ; That any damage sustained by the defender was 
casual, and not by the pursuer’s fault. 

The Lords decerned for the whole rent without deduction, reserving the 
defender’6 damages contra Sir James as accords. And they were of opinion, 
that Sir James could not be liable, the reparations being useful to all the sto- 
ries. 

Thereafter it was alleged, That the locator consented to the reparations, in 
so far as he was present at the dean of guild’s visitation, and did not reclaim. 

And it was alleged against Sir James, That his reparations were hot usual, in 
respect he took off the roof and raised the walls, and made a good story more 
with a flat roof; which occasioned much rubbish, and laid the roof open for three 
or four months. 

The Lords found both Mr Deans and Sir James liable for the damage, which 
they proportioned. See Property. 

Fol. Die. v. 2. p. 60. Harcarse, (Tacks and Rentals.) No 948 . p. 267. 

& No 956. p. 269. 

*** P. Falconer reports this case : _ 

1681. December x 5 . — Mr James Deans having recovered decreet before 
the dean of guild of Edinburgh against Alexander Abercrombie, for payment 
of his house-mail ; there was suspension ' raised at Abercrombie’s instance, 
upon this reason, That the dean of guild had committed iniquity, in so far as 
he had repelled the defence following, viz. That Sir James Cockburn being 
heritor of the tenement above the suspender’s lodging, by warrant of the dean 
of guild, took off the roof off the house, and heightened the’ same, wherethrough 
the suspender’s lodging was exposed to the stones and rubbish that fell down 
upon him the time of the building, and being a vintner, no person would sit in 
his rooms, whereby he was damnified through want of his change, and bis wine 
spoiled. The Lords finding that the damage proceeding from the nature and 
quality of the inferior tenenfent, and that the heritor of the superior tenement 
was not bound to keep the tenement of the inferior tenement skaithless, there- 
fore they sustained the' reason of suspension. - £ 

J > . Falconer, No 4c. p. 4. • ; 

*** This case is also reported by Sir P. Home : 

168 1. December — James Deans having obtained a decreet against Alex- 
ander Abercrombie vintner, before the bailies of Edinburgh, for a house-mail 
Vol. XXIV. 56 H 
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No 58. possest by him; Alexander Abercrombie did raise a summons upon this rea- 
son, That .the bailies committed iniquity in repelling this defence; that al- 

beit the charger having set the house to the suspender, he vtes obliged to main- 
tain it wind and watefr tight, and to havemain tained him in possession ; yet 
he suffered Sir James Cockburn, who was heritor of the upper story, to take 
off the roof and to heighten the same, whereby the suspender did sustain a 
considerable damage, by the loosing of the use of his rooms, and the spoiling of 
his wines through want of change, the suspender having only taken the house 
to keep a tavern ; as also he sustained loss, by spoiling of his furniture by the 
rain and lime during the time of the building of the house, which lasted for 
several months ; which damage, albeit it had been accidental and casual, yet 
being sine dolo vel culpa conductors, he ought to have allowance thereof in the 
fore -end of his rent ; for in such crises, law allows remitsionem mercedis, at least in 
so far as the damage sustained will amount to. Answered, That the damage 

' allowed, not being occasioned culpa vel facto locators, but being only causual, 

extrinsic and accidental, through the fact and deed of another person, who in 
law might heighten his own house and the charger could not have hindered him, 
the suspender can have no deduction of the rent upon that ground ; and 
. therefore, the bailies did most justly repel that defence, reserving action against 
Sir James Cockburn as accords ; for albeit the common law allows deduction of 
the' rent, in case the lands be laid waste by warfare or some extraordinary storm 
or other accident, by which the hail rent of the land perishes, or the great* 
est part thereof ; but not in other small extrinsic accidents, especially such as - 
follow the nature of the thing locate, for these are always to be understood, 
periculo conductors, such as the reparation of the house, nam modicam incommo- 
ditatem, quae ex necessaria refectione accidit, ferre debet colonus. Leg. 27. 
Digest. Locat., et Conduct, et aequo anno ferre debet modicum damnum, cum 
non auferatur lucrum immodicum, leg. 25, par. 6. Digest, eodem. And evenin 
the case of fire, war, sterility, or the like accident, the law does not allow the 
- remission of the rent, if, by the fertility of other years, the loss be made up, 

leg. 15. Digest, and leg. 8. Cod. eodem. And it is offered to be proven 
in this case, the defender has gained more by keeping of his change, than 
all the rent of the house. The Lords sustained the reason of suspension ; 
and found, that the damage having proceeded from the natural quality of the 
inferior tenement, and that the heritor of the superior tenement was not liable' 
for the same; the tefore, found the charger as landlord liable to the suspender 
fbr the damage. 

Tol. Die. v. 2. p. 60. Sir P. Home, MS. v. 1. No. 31./. 43. 

*** This case is also reported by Fountainhall : 

168 1. December 16. — James Deans writer, his decreet against Alexander 
Abercrombie vintner in Edinburgh, for his housemail, was this day, on Red- 
fuoui’s report, turned into a libel ; and-Abercrombie ordained to condescend on 
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the damages he had sustained, through Sir James Cockburn’s taking off the 
.common roof to both houses; and ’tis like the Lords inclined to give him a 
proportional abatement of his rent effeiring to the rooms he wanted, or at least 
whiclj were incommodated to him, considering the space they were so ; the law 
allowing rtmissionem mercedis , even for accidental damages, though existing sine 
culpa vcl dolo locator is. 

Ftuntainhall , v. 1. p. 167. 


1696. Crawford against His Majesty’s Advocate. 

A supervenient law having diminished the tacks-mans profits, it was found 
that this did not irritate the tack, but only afforded ground to ask an abate- 
ment, though it was the King who let the tack. 

Fol. Die . v. 2. p. 60. 

*%* This case is No 19. p. 7866. voce King. 


1699. June 16. Wilson against David Mader. 

Wilson in Culross, as assignee by Balfour pf Wester-Beath, charges David 
Mader in Inverkeithing, on a tack, whereby Beath did set to him all the coals 
and coal-seems within his lands for three years, and took him bound to keep no 
more but only four coallieries, and to pay L. 42 Scots for each, extending yearly 
to L. 160 of tack-duty. Mader suspends on this reason, that in the end of the 
second year of the tack, the coal, the subject set, totally failed, and notwith- 
standing all the pains and expense both of them were at, no more coal could 
be found in that ground, which being equivalent to a total vastation, sterility, 
©r deficiency, there was neither law nor reason to compel him to pay the tack- 
duty, no more than if the coal had been swallowed by a chasm, or if a salmon 
fishing were set, .and it should be found, that no salmon swimed within the 
bounds of that river set in tack: And Dirleton observes, on the 20th Novem- 
ber 1667, Tacksmen of the customs of the Borders contra Ker, No 57. p. 10121, 
that abatement was due because of the devastation then happening by the 
English invasion in 1650 ; and lately, George M'Kenzie got an ease of the 
tack-duty of the excise, because of the dearth and the supervenient law. An- 
swered, This was a bargain of hazard, where he took the coal per aversionem 
whether existing or not, and is like that which the law calls jactus retis ; and 
therefore, the failing or non-existence of the coal cannot liberate him from the 
tack-duty, seeing he might haye as much profit the two years it lasted, as may 
pay the whole three years duty. The Lords sustained < the reason of suspen- 
sion in this circumstantiate case, and found it not such a bargain of hazard as 
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No 6 l» t0 object him to the tack-duty, seeing he had not exceeded the number of 
ccsllicrics, and ix he had put in any more, he was proportionally to have augment- 
ed the rent ; so it appeared to be the meaning of parties, that the coal ceasing, 
the tack-duty should also fall ; though in some bargains the party may be lia- 
ble whatever be the event, and though he get nothing. 

Fol. Die. v. 2. p. 6o. Fountainhall , v. 2 . p. 52, 


No 6 2. 
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1709. J u ty r * . . T 

The Administrators and Treasurer of Heriot’s Hospital, against John An- 
gus, Tacksman of the Canonmills. 

% 

In a pursuit at the instance of the Administrators and Treasurer of the Hos- 
pital, against John Angus, for payment of .[his tack-duty of the Canonmills pos- 
sessed by him as assignee to a tack thereof set by the pursuers to the deceased 
Margaret Murray his former wife ; 

Alleged for the defender ; At the date of the tack, the inhabitants of the Ca- 
nongate of Edinburgh, were in use to grind all their grains for baking and 
brewing at, and thought to have been thirled to the Canonmills ; which thirlage 
was, since then, restricted in a process against them, to what tholes iire and 
water within the sucken, and is now utterly evaded by kilning and cobling in 
Leith and elsewhere ; therefore, seeing the extent of the multure is exceeding- 
ly diminished, the defender ought to have a proportionable ease or abatement 
of the tack-duty, conform to law, L. 9 Pr. L. 15. § 1. D. Locati Conduct. Stair 
Instit. Lib. 1. Tit. 15. N. 1. in fin. 

Answered for the pursuers ; No more was set but the mills, and multures 
thereto belonging, and the defender has all the multures that belong to, the said 
mills ; and if he was disappointed of his expectation by the Lords’ interlocutor, 
that being no deed of the pursuers, can be no ground for any abatement of the 
tack-duty. The citations out of the civil law and my Lord Stair’s Institutions, 
meet not the case, for these concern only eviction or perishing of the subject 
set ; whereas here, the mills and lands are still extant and entire, and the con- 
stituted thirlage continued according to what the Lords found justly to belong 
to the said mills, and the pursuers set only the multures belonging thereto; be- 
sides, the Lords have frequently found, That accidental loss through stenlity 
or the like, are no cause for an ease of the tack-duty, more than extraordinary 
increase 'would occasion an augmentation thereof ; seeing the mutual hazards of 
loss and gain redound by the nature of the tack to the setter or tacksman. 

The Lords repelled the defender’s allegeance in respect of the answer, and found 

no abatement due. 

• Fol. Die. v> 2. p. 60. Forbes , p. 337. 
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1741. June 5. 

- Annuitants of the York Buildings Company against Mr William Adams, 
Tacksman of the Baronies of Cockenzie and Tranent. 

Mr. Adams having taken a lease of some estates belonging to the said Com- 
pany, on which there were several coal and salt-works, &-c. being charged for 
payment of the rent, suspended on this ground, That he had suffered great da- 
mage by the hurricane, which happened oh the night between the 13th and 
14th of January 1739, and therefore ought to be allowed retention of as much 
of the rent as was necessary for repairing the subjects damaged. 

Answered for the chargers, That though it may be true, that, by law, a 
tacksman is only tied to ordinary diligence, so that, when houses on a farm are 
destroyed by thunder, lightning, or innndations, which could not be foreseen, 
or if foreseen, could not be prevented, the loss must affect the proprietor, and 
not the tenants^ yet, where paction to the contrary has intervened betwixt the 
setter and taker, transferring the hazard upon the tacksman, such pactions 
ought to be observed, especially as in such cases as now under consideration, 
where the question is not upon such extraordinary events of thunder, light- 
ning, &c. occasioning the total destruction of the houses, but a partial damage 
done to the houses on the farm by storms of wind, frequently occurring in this 
climate, though not so frequently in the same degree ; and which therefore 
were probably under view of parties-contractors at the time of entering into 
this lease ; 6ee 1 . 15. § 2. D. Loc. Cond. 1 . 78. § 3. D. De contra emp. But, in 
the present case, it is not left upon a presumption ; for, by. a clause in the 
tack, L. 130 Sterling is allowed by the Company to the suspender for putting 
the houses in repair, upon which account, he is not only bound to put them in 
good repair, but to leave them so at the expiry of the lease. And if, by the 
above clause, any hazard at all is understood to be undertaken by the suspend- 
er, to be sure, it must be that of winter-storms, as being that which naturally 
would occur to both parties ; and if this holds true, it will seem difficult to define 
the degree and extent of the storms he is to undartake, and such as he left upon 
the hazard of the proprietor. 

Replied , By the nature of this contract, , the tack-duty is the equivalent for 
the use £>f the subject set in tack, and the setter, before he can exact the tack- 
duty, must procure the tacksman possession,' and maintain him in it. 2 do, It 
cannot be controverted, that a tacksman should not be liable for such extraor- 
dinary damages as might be occasioned by the late unusual and extraordinary 
storm ; see 1 . 28, C. De Locat. 1 . 15. § 2. D. De Loc. so that, it is plain, unless 
a tacksman did, in express terms, undertake to insure the subjects from all da- 
mages, by which they could be attacked, either in the ordinary way, or by 
whatever other extraordinary accident, then the rule of law must take place/ 
that the loss and damage occasioned by those accidents must fall on the heri- 


No 63. 

A tacksman 
i* not bound 
to repair da- 
mage occa* 
sioned by any 
extraordinary 
accident, 
though he 
oblige himself 
in tlie lease 
to put the 
bouses in 
repair, and 
keep them so r 
and leceive 
a sum certain 
on that 
count. 


♦ 


■M 


Digitized by 


Google 



10123 


PERICULM. 


Sect. 7. 


No 63. tors. 3 tio. From the clause in the tack, no sUch inference can be deduced, for 
this being a bona fide contract, must be constructed according to the usual 
meaning of parties^ and as even in cases of ambiguity, the interpretation 
Would go against the setter, in whose power it was legem contractui dare , it is 
plain, the tacksman’s obligation can be no further extended than to such repairs 
as should become necessary, through the common and usual decay and waste of 
the materials ; but surely, in no construction, can it be extended to compre- 
hend an earthquake or hurricane, with the like of which, this climate never, 
or at least rarely, was ever affected. 

The Lords found, that the tacksman ought to "have allowance for the extra- 
ordinary damages sustained by the late hurricane, notwithstanding the allow- 
ance of a sunrin the tack, for putting the houses in repair, and the obligation 
, . to keep them in repair during the currency of the tack ; and allowed a con- 
junct proof as to the condition the houses were in when the tempest happened, 
and the extent of the damages. See Tack. 

Fol. Die. v. 4. p. 62. C. Home, 'No 168. p. 282. 


No 64. 


1741. July 10. Clerk against Sir John Baird. 

f * 

A tacksman of lands, whereon there was a little collection of houses, not- 
withstanding a clause in his tack obliging him to keep the houses in repair, was 
found not liable to repair the damage done by the hurricane, which happened on 
the 13th January 1739, as to such of the houses as were damaged to an extent 
exceeding the effect of storms in use to happen in this country; but as to such of 
the houses $s were not damaged beyond what might be supposed to happen in 
an ordinary ^torm, he was found liable to repair. 

| Ki/kerran, (Periculum.) No 1. p. 376. 


1742. December 3. 

Earl of Eglinton, and his Curators, against The Tenants of- the Baronies 
of Kilmares, Roberton and Dreghorn. 

ml? damage An uncommon storm of hail having happened in the year 1733, in that cor- 

free^enanu ner of tlw shire of A y r - where the above baronies lie, thereby great damage 
from payment was done to the Tenants w ho possessed corn-farms, and the Earl’s Curator* not 
thinking it safe for them to give deduction of the rents without authority, they 
- pursued the Tenants before the inferior court ; and the Tenants, after proof led, 
brought the matter before the Lords by advocation. At discussing whereof, it 
was found, “ That no rent was due by such of the Tenants as had proved that 
they reaped no more than about the value of their seed apd labour.” 

Kilkerran, (Periculum.) No 2. p. 376. 
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C. Home reports this case : ' 

.No 65* 

The E^rl pursued these Tenants for the rents of their possessions, crop 1733. 

The defence was, That there happened, in the month of June that year, an 
extraordinary storm of hail and rain, accompanied with thunder and lightening, 
which destroyed and laid waste almost their wdiole corns ; that the calamity 
was general, though it fell with a particular violence on the defenders, in so 
much that scarce any of them reaped what was sufficient for defraying the ex- 
pense of seed and labour ; consequently, as there was no crop, the defenders 
could be liable in no rent. And a proof having been allowed, and led, the 
most of the defenders proved their defence. Answered , The whole of the 
proof was a circle of the several defenders deponing for one another ; every 
man depones for his neighbour, and his neighbour for him. 'idly , It was said 
not to be a settled point amongst the Doctors, whether even a total sterility 
for one year does afford the tenant, who has a lease for several years, any claim 
of deduction on account of the sterility of that particular year? And whether 
he ought not to compensate the loss of one year with the profit of another^ see- 
ing, in all such matters, there is an evident chance, which each party runs the 
risk of? But as the pursuer is sensible the defenders suffered, he is willing to 
give the same allowance the rest* of the gentlemen of the county gave to their 
tenants, sell, a half year's rent. 

Replied to the first , That all the witnesses were persons of entire credit, men 
of substance for persons of their degree, and possessing by tacks ; that none . 
had sworn to his own loss, and swearing to his neighbours, could be no proof 
as to him ; so th$ proof for each must be taken by itself. And to (he second , 
it was answered, That what the defenders had reaped would not defray the 
expenses of seed and. labour j consequently there was no crop, as nothing is 
be understood in law to be in fructu, until deduction of the charges of gather- 
ing and in-bringing the fruits. See 1 . 46. D. De usuris et fructibus. Voet $ 25. 
tit. Locati. 1 . 25. § 6. eod. tit. 

The Lords found no rent due by such of the defenders who proved, that 
they reaped no more than about the value of seed and labour. 

C. Home , No 213. p. 354. 


iy$i. Jane 13. James Strachan against Christie and Others.. 

James Straciian, tacksman of the lands of Fairnyflit and Largie, part of 
the forfeited estate of Marshall, under the York Buildings Bompany, took a 
•baron decreet against his tenants therein, for certain sums, as arrear of their 
rents for crop 1 745 and subsequent. 


No 66 . . 
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No 66 . Suspended, for that the rebels, when in possession of the country where 
these lands lie, did uplift the cess due out thereof ; as also did impose on the 
lands certain sums proportioned by their valuation, or instead thereof, did ap- 
point a soldier to be furnished them out of the said valuation of land ; which 
the tenants were obliged to pay ; and indeed paid the same by the charger’s 
order. 

The tenants failed in proving the order. 

Pleaded for the suspenders, If rebels or enemies shall take possession of an 
estate, and levy the rents thereof, the tenants ought not to be liable to pay 
them again to their master ; and their taking the rents is not <he same thing 
with taking an indefinite sum from the tenant; cess is payable by the heritor; 
and tenants paying it are entitled to deduct it out of their rents; so that the 
rebels taking the cess was in so far taking the rent : As also was their taking 
the levy-money, which was imposed by them to be raised out of the land. 

Pleaded for the charger, Rebels are to be considered as robbers, not as fair 
enemies; and for what they take, the person from whom they take it must suf- 
fer; nor will their declared intention found him in relief; cess is due to the 
King ; and the argument used for the tenants would avail the heritors to re- 
tain it from him, which is not allowed them ; the levy- money was imposed up- 
on the tenants, as it was to redeem, them from personal service ; it cannot be 
said either of these sums was imposed upon the charger, though the execution 
' went against his tenants ; as the rebels concussed him to renounce hia factory- 
or tack of these lands, and took them into their own possession. 

“ The Lords found no allowance was due to the suspenders.” 

Act. R. Craigie. Alt. Lockhart. Clerk, Juttice. 

Pol. Die. v. 4. p. 62. D. Falconer , v. 2. No 208. p. 251. 


No 67. 

An episcopal 
non-juraut 
chapel having 
been demo- 
liihed by the 
King's aimy 
during the 
rebellion 
174S, the 
congregatiou, 
'who held the 
house in 
lease, were 
found liable 
for the rent, 
guim culpa pree- 
cederat entum , 
in not praying 
for the King. 


1751. November 13. Sinclair against Hutchison. 

The treasurer of the Episcopal congregation in Elgin, for himself, and in 
name and for the behoof of the said congregation, became tacksman of the 
mason-lodge there in the year 1734, for the space of 5, 7, 9, or 11 years, in 
the option of the said congregation, commencing from April 1. 1734, at 100 
merks of yearly tack -duty ; and the house was to be delivered back at the ex- 
piration of the tack, whole and entire in lights, &■ c. 

It happened that the King’s army, in their march to Inverness, demolished 
this meetii.g-house, broke the glass and timber of the windows, and did other- 
ways considerable damage to the house. 

In the action brought in 1747, at the instance of Robert Sinclair the then 
master of the lodge, against Thomas Hutchison, then treasurer to the congre- 
gation, for three years’ rent precediug April 1747, and thereafter during their 
possession, and for the damage done to the house ; the following questions oc« 
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curred, 1 mo, On whom the damage done to the house was to lie ; on the pro- 67. 

prietor or the colonus. On the one hand, it was casus fortuitus quem non pra- 
stat colunus ; on the other hand, culpa preset derat casum , in not praying for 
the King and Royal Family. 

But as that was not a culpa , naturally or justly productive of the casus, 
which was in itself an irregular action, and not a lawful consequence of not 
praying for the King, the Lords “ found the defenders not liable for the da- 
mage.” 

The next question was, Whether they were to be liable for the rent for the 
year between April 1. 1746, and April 1. 1747? Former years the defenders 
did not controvert ; and longer they could not be bound, as in that year the 
process was raised, wherein the defenders pleaded not liable, which was a suffi- 
cient upgiving. 

Upon the one hand it was said, that they should be liable for that year, as 
they had retained the keys, and not given up the possession till they did it in 
the process, as has been said, which was not commenced till some months after 
the year was begun. 

On the other hand, a difficulty was suggested from the Bench, That as it 
'was now found, that the landlord was to bear the damage, the tenant could 
not be liable for the rent, when the landlord had not repaired the house, till 
which was done, it was not habitable. But it being also observed from the 
Bench, that there had been no requisition to the landlord to repair, who had 
therefore reason to think that the congregation was to do it, and to retain the 
expense out of the rent, and which was said to apply to every case of a repair 
incumbent upon the landlord ; the Lords “ found the defenders liable for the 
rent of the year between April 1746 and April 1747.” 

Fol. Die. v. 4. p. 63. Kilkerran , (Periculum.) So 7. p. 381. 


1762. July 16. Foster and Duncan against Adamson and Williamson. 

In January 1755, Foster and Duncan let to Adamson and Williamson a sal- whaf degree 
mon-fishing in the river Tay, opposite to Errol, on the north side of a shallow 
named the Guinea-bank, to endure for five years. The river there is broad ; from ‘he 
but the current, being narrow, pasrat that time along the north side of the Uck ' du *y’ 
bank, the rest of the river being dead water. As one cannot fish with profit 
but in the current, the tacksmen made large profits the first two years, and 
were not losers the third;* but the fourth year the current changed, which fre- 
quently happens in that river, and instead of passing as formerly along the 
north side of the bank, it past along the south side, which was a part of the 
river set to other tacksmen ; by which means the fishing let to Adamson and 
Williamson became entirely unprofitable the remainder of their lease. 

Vol. XXIV. ’ 56 I 
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No 68. The gran ter* of the tack having brought a process against the tacksmen for 
L. 36 Sterling, being the tack-duty for the two last years, the defence was, a 
total sterility by the change of the current as aforesaid ; and a proof being ad- 
mitted, the facts appeared to be what are above mentioned. 

It is admitted for the pursuers, that the extinction of the subject must have 
the effect even at common law to put an end to a lease ; because the lease hav- 
ing a special relation to a subject which is to be possessed for rent, it cannot 
subsist when there remains no subject that can be possessed ; as for example, 
when land is swallowed up by the sea, or when a river totally changes its 
course, and never returns to its former channel. The case is different in steri- 
lity whether of land or of fishing; for there the subject remaining in existence, 
is still capable to be possest by the lessee ; and consequently the lease subsists 
and the rent is due, however unprofitable the possession may be. If therefore 
there be any relief in the case of sterility, it must be upon equitable considera- 
tions ; and whatever ipay be thought with respect to a total sterility during the 
whole years of the lease, or during the Remaining years after the lease is offer- 
ed to be given up, the sterility here was temporary only ; for, as the stream of 
the river Tay is extremely changeable, it might ,have returned to its former 
place in a month or in a day ; and as the tacksmen adhered to the tack, and 
did not offer to surrender the possession, they certainly were in daily expecta- 
tion that the current would take its former course. That such a temporary 
sterility cannot afford a defence in equity against payment of the rent, will ap- 
pear from the following considerations ; 1 mo, A lease puts the lessee in place of 
the landlord as to profit and loss; the profit is his without limitation, and so 
ought the loss : Cujus commodum ejus debet esse incommodum is a rule in equity 
that holds with the greatest force in a lease where the lessee draws all the pro- 
fit, if it should be ten times his rent, and on the other hand can never lose 
more than his rent, ido. There can be no equity in sustaining the defence 
after the lease is at an end ; for at that rate, the tenant has a fine game to 
play : If the sterility continue to the end of the lease, the tenant takes advan- 
tage of the equitable defence to get free of the rent ; but if fruitfulness be re- 
stored, he takes advantage of the lease, and makes all the profit he can. The 
landlord by this means continues bound, while the tenant is free, which is re- 
pugnant to all the rules of equity as well as of common law. yio. At any 
rate, the tenant cannot pick out one or other sterile year io get free of that 
year’s rent ; if he have any deduction in equity, it must be upon computing 
the whole years of the lease ; for if he be a gainer upon the- whole, which is 
the present case, he has no claim in equity for any deduction. It curried how- 
ever to sustain the defence of sterility, and to assoilzie the defenders from the 
rent due for the last two years of the tack. 

Though this judgment seems not better founded in equity than at common 
law, it was however easy to discern what moved the plurality. In a question 
betwixt a rich landlord and a poor tenant, the natural bias is in favour of. the. 
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latter: The subject in controversy may be a trifle to the landlord, and yet be 
the tenant’s all. 1 urged this in Court, and put a case opposire to that under 
consideration. A widow woman, with a numerous family of children, has no- 
thing to depend on but her liferent of a uiwelling-house and of an extensive 
fruit orchard. These she leases to a man in opulent circumstances, for a rent 
of L. 15 for the Louse and L. 25 for the orchard, which he possesses with pro- 
fit on the whole. .The orchard happens to be barren the two last years of the 
lease, and he claims a deduction upon that account. No man would give this 
case against the widow. So much do extraneous circumstances influence the 
determinations of a Court, even where the Judges are not sensible of being in- 
fluenced by them. 

I am not certain but that some of the Judges considered this as a rei interims 
to afford a defence at common law ; a very great mistake, as a thing cannot be 
understood to'be totally destroyed, where we have daily hopes of its being re- 
stored to its former condition. 

Fol. Die. v. 4. p. 62. Sel. Dec. No 199. p. 2 63. 


1768. March 3. Hardie against Black. 

A fire having broke out in a room of an upper floor, where the tenant had 
erected a comb-pot for dressing wool, and consumed the house, an action was 
brought by the proprietor for indemnification. 

It appeared, that it was not unusual, however dangerous, to erect such fur- 
naces, even in the upper floors of houses ; but that certain precautions were 
generally used to prevent the fire from being communicated to the house, which 
had been neglected in this case. It also appeared, that the proprietor was in 
the knowledge of the use to which the room was applied, some time before the 
fire happened. 

The defender contended, That it was not every degree, even of neglect, that 
would subject the person to damages, in whose house a fire broke out ; and, in 
proof of that proposition, referred to Z. 2. Delncendio ; L. 2. D. De peric. et corn- 
mod. rei . 1 vend. ; Voet. ad tit. Ad leg. Aquil. num. 29. In England, there is a 
special statute, 6th Ann. ch. 30. which declares, that no action shall be com- 
petent for damages against any person in whose house, or chamber, a fire shall 
accidentally begin. In Scotland, there seemed to be no necessity for any such 
statute. No action was understood to lie, except in the case of wilful fire, as 
may fairly be concluded from this, that no action ever was attempted upon 
that medium, till the case of Sutherland contra Robertson, 14th December 
1736, where the negligence of the tenant was exceedingly gross. See Appendix. 

Answered, The defender was guilty of neglecting the precautions commonly 
used in such cases, for preventing the danger of fire ; and must, therefore, be 
liable to make up the loss which has been sustained, in terms of the statute 

56 I 2 
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1426.C. ^5. Various passages were also referred to from the civil law, parti- 
cularly from the title Ad legem Aquiliam. ' 

But it is unnecessary to be more particular. The principles upon which the 
decision proceeded are fully pointed ant in the interlocutor. 

* The Lords found, That the comb-pot was erected in an improper manner, 
and .that proper precautions had not been taken to prevent fire ; and, therefore, 
found the defender liable in damages to the pursuer, and in expenses of pro- 
cess.’ 

Reporter, Coahton. Act. Armstrong. Alt. Wight, Buchan-Htpburn. 

G. F. Eol. Die. v. 4. p. 63. Fac. Col . No 65. p. 305. 


1778. July 3. Factor on Sharp’s Subjects against Lord Monboddo. 

Although the tenant is allowed an abatement of rent, where any part of the 
subject perishes by unforeseen accident ; the Lords found, That a tenant who 
had merely the use of a well, was not, on account ef its failure, entitled' to 
any deduction. See Appendix. 

Fol. Die. v. 4. p. 63. 


1 797 * J ul J 5 * 

Robert Maclellan against John Kerr and William Irvine. 

John Kerr and William Irvine hired a malt-kiln from Robert Maclellan, at 
a guinea and a half, for three months ; and obliged themselves to leave it in as 
good order as when they entered to it. 

The upper part of the pot of the kiln, or place where the fire is put, was 
constructed of lath and plaster. 

The kiln had not been used for some years ; and on the second night of its 
being used by the lessees', their maltster left it at 12 o’clock, while there was 
malt, and a fire in the furnace. Next morning the kiln was discovered to be 
on fire, and was totally consumed, owing, it was supposed, to the lath having 
been kindled by the heat. 

Maclellan brought an action of damages against Kerr and Irvine. 

A proof was taken. 

The Lord Ordinary found damages due, ‘ in respect it is proved, by the 
oath of Bryden, the manager, that he was informed part of the kiln was finish- 
ed with lath and plaster ; and on the night on which it was burned, he left it 
at 12. o’clock at night, without any other person to watch it.’ 

A petition against this interlocutor was followed withanswers. 

The pursuer founded both on the express obligation of the defenders to leave 
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the subject in good order ; Durnford's Reports, Bulloch against Dommit ;* and 
on their negligence in leaving a kiln, so constructed, at night, without a watch; 
Vinniu's’ Inst. lib. 3. T. 25. 

The defenders maintained, that a tenant is in no case liable, where the sub- 
ject is burned by accident ; and contended, that the fire, in the present case> 
was occasioned by-the improper construction of the kiln, which, though known 
to their servant, was concealed from themselves ; and that it was not usual to 
watch kilns in the night time. 

A considerable majority of the Coiirt thought there was sufficient evidence of 
negligence on the part of the defenders to support the interlocutor; and on that 
ground adhered. 

1 

Lord Ordinary, Swinlon. Act. ya. Ferguson, jun. Alt. Cha. Brown. Clerk, Sinclair ► 

D. JD. Eac. Col. No 43. p. 101. 


SECT. VIII. 

Whether a Creditor runs any hazard of the subject burdened with 

his debt. 

1662. June 16. Adamson against Lord Balmerino. 

A tenement, oUt of which an annualrent was payable, being laid waste, se- 
veral years deduction was sought by a singular successor in the tenement, of the 
annualrents of these years, as is frequently .done in feu-duiies. — Answered, Tho’ 
in some cases feu-duties cease by devastation, this was never extended to an- 
nualrents due for the profit of a stock of money. The defence was repelled. 

Fol. Lie. v. 2. p. 61. Stair. 

This case is No 3. p. 3346, voce Debtor and Creditor. 


1686. January. George Monteith against Anderson. 

John Anderson having right by progress to an infeftment of annualrent of 
L. 80 yearly out of a tenement of land in Edinburgh, pursues poinding.of the 

* The. Reporters do not, in any case, vouch for the accuracy of- references to authorities from 
the Law of England, 
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ground. — Alleged fur the said George Monteith, who had adjudged the tene- 
ments from William Anderson the heritor, That the tenement being burnt, 
and since re-built upon the heritor’s expenses, the pursuer cannot poind the 
ground for his whole annualrent, but it must abide a proportional deduction 
with those having right to the property, conform to the 10th act of Pari. 4th 
Queen Maiy, arfent the annuals of burnt lai^ls ; and the town of Edinburgh, 
by an act of Council appointed annualrenters to be at a part of the expense of 
building. — Answered , That the ground on which the tenement was built was 
valued to the worth of 5000 rherks, after the house was burnt, which was more 
than the pursuer had upon the land, and therefore ought to suffer no deduction; 
and the act of Parliament can only be understood to take place in case the 
ground be not worth so much as will pay the annualrent ; and if the heritor has 
been at the expenses of re-building the tenement, he has the benefit ot the 
meliorations, which will be more than the annualrent of his money that he has 
bestowed upon the building ; whereas the pursuer, the annualrenter, gets no 
benefit by these meliorations ; and however the act of the town Council of 
Edinburgh may regulate the order and method of building, for the profit and 
decorement of the burgh, yet that cannot prejudge parties’ rights. — Duplied. , 
That albeit the ground of the burnt tenement was valued to 5000 merks, that 
was only in order to re-building ; but if it had not been re-built, it would not 
have yielded any annualrent ; so that the pursuer would not have gotten pay- 
ment of his annualrent; and the act of Parliament is express, that if the an- 
nualrenters would contribute and pay g part of the expenses, for the rate of the 
annual, that they shall have the hail annual after the bigging of the' houses ; so 
that if the annualrenter have, not contributed any part of the expenses for re- 
building of the houses, he cannot have payment of his annualrent. And albeit 
the heritor, by the meliorations of the building, should get the. annualrent of 
his money by the re-building, yet he being at a loss by the burning, and being 
at the charges of the re-building, the annualrenter ought to suffer a proportional 
loss, and bear a part of the expenses with the heritor, before he can get pay- 
ment of his annualrent. The Lords found, That by the act of Parliament 

the annualrenter might suffer a proportional deduction, in respect the tenement 
was burnt and re-built, and that the annualrenter did not contribute thereto ; 
and repelled the defence, that the value of the waste ground w'as worth the 
annualrent ; but found it relevant to sustain the hail annualrent, that the an- 
nualrenter offered to contribute with the heritor to the re-building, and was not 
admitted. 

Fol. Die. v. 2. p. 61. Sir P. Home, MS. No 771, . 
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SECT. IX. 

Fiar and Liferenter. 


167a. February 2. 

Captain Guthrie against Laird of Mackerston and his Brother. 

Captain Guthrie having married the Lady Mackerston, pursues the Laird 
of Mackerston for his aliment, during the time that his mother entertained 
him, both before her marriage and after, as belonging to the husband jure ma~ 
riti, and by a particular assignation, and also for the aliment of his brothers 
and sisters, whom he was obliged to aliment ; and pursues] themselves likewise 
for their own aliment. The defender, Mackerston, alleged , That, for his own 
aliment, non relev at ; because, his mother liferenting all the, estate he had, she 
was obliged in law to aliment the heir, he having no other means; neither was 
he obliged to entertain his brothers and sisters, he having no means to enter- 
tain himself. And for the remanent children it was alleged, Absolvi^r from 
their aliment, during their mother’s viduity ; imo, Because she was obliged, 
by the law of nature, to aliment her children, who had no other means ; 2 do. 
Though they had had means, yet 1 the law presumes that she entertains her 
children ex pietate materna, especially seeing she never made any agreement 
for their entertainment with themselves or their friends ; 3 tio, As to the enter- 
tainment after her marriage, it being the continuance of the entertainment be- 
fore her marriage, and her husband having declared nothing of his mind, it is 
presumed to have been puro animo donandi. The pursuer answered. That pietas 
materna takes only place where the children have no means ; but if they have, 
the presumption ceaseth ; and though no agreement was made thereanent, yet 
the Lords ought to modify secundum valorem ; and the third ground holds not 
at all contra vitricum ; for then the mother being married, she had no power 
to exhaust her husband’s means, by alimenting her children ; but she only ali- 
ments, and is in the condition of any other stranger alimenting ; 2 do. There 
supervened loco merks to some of the children by legacy ; and as for the heir, 
he had a considerable estate unliferented, standing in trust in the Earl of Rox- 
burgh’s person, who is now denuded in favour of the heir. It was answered. 
That what the Earl of Roxburgh has disponed to Mackerston his oye is out of 
mere favour, and that there was no trust declared, nor was there any access 
thereto upon that ground the time of the alimenting. 

The Lords found the defence and duply, proponed for the heir, relevant to 
liberate him ; and as for the other children, they found, that so long as they 
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No 74. were alimented by their mother, without any agreement, that the same was 
presumed to be ex pietate materna, by free donation, if they had no consider- 
able estate ; and that the haying of 1000 merks of stock, as to persons of that 
quality, did not take off the presumption : They found also, that the enter- 
tainment of any person being of discretion, after pupillarity, without any a- 
greement or signification to the party to remove, or otherwise to be liable, did 
presume that the entertainment was freely gifted, and infers no obligation, 
whatever means the party entertained have ; but found, that a stepfather or 
stranger entertaining persons within pupillarity, though without paction, or 
declaring their mind, were not presumed to gift, but that the party alimented 
was liable secundum valorem. . 

The pursuer further insisted against Mackerston for the expenses of the me- 
lioration of the minister’s manse, which the act of Parliament makes a real bur- 
den upon the heritor, and being paid by the liferenter, she hath in so far pro- 
fited the heritor, and he ought to repay her. It was answered. That the bur- 
den of reparation of kirks and manses doth not affect the heritage or ground, 
neither is it debitum fundi ; but doth only affect the heritor for the time, and 
no singular successor : Tta est, Mackerston was not then heritor, but the Earl 
- of Roxburgh. 

The Lords found the defence relevant, that the reparations was not debit a 
fundi , affecting singular successors. The pursuer insisted, 3/10, For the repa- 
rations of the Lady’s jointure-house, which being burnt by accident in the 
Lady’s widowity, was repaired by the husband. It was answered, That the 
heir not being obliged pro casu fortuito to repair the jointure-house, the repa- 
rations thereof are inadificata solo alieno , quce cedunt solo, and are presumed to 
be gifted by him, who knew solum esse alienum. It was answered , That the 
law allows the expenses of the materials and workmanship, or at least power 
to demolish and dispose of the materials ; 2 do, The general principle of law, 
quod quisque tenetur in quantum lucratus est, must necessarily take place, whe- 
ther the repairer knew or knew not the ground to be another’s. 

The Lords found that the pursuer could not demolish or take away the thing 
that was solo affixum, nor crave any thing therefor, unless the house repaired 
be a house accustomed to be set to tenants for mail, and, in that case, found 
the heir only liable in quantum lucratus est — See Personal and Real. — Pre- 
sumption. — Recompence. 

Fol. Die. v. 2. p. 61. Stair, v. 2. p. 57. 

Gosford reports this case. 

s 

In a pursuit at Guthrie”* instance, as assignee by his wife, the Lady Mac- 
kerston, for alimenting three sons of her first marriage with the Laird of Mac- 
kerston, it was alleged, That the children having no visible estate of their 
own when their father died, the mother, without any paction with the child- 
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ren’s tutors or friends, having ahmented them until her second marriage, and No 74. 
the pursuer, after he had married her, continuing likewise to aliment them, 
the law presumes that what the mother did was ex pretate materna ; and Gu- 
thrie being vitricus, by marrying, the mother, continuing likewise that they 
should remain in family, without craving any thing for their aliment ; it was a 
tacit consent and homologation of the continuance of the mother’s pietas via- 
terna ; and so, during the mother’s lifetime, nothing being craved, and her 
assignation to Guthrie being but a little before her death, and not being spe- 
cial as to any thing due for the children’s aliment, he could have no actioil for 
the same. It was replied , That mothers-in-law not being obliged to entertain 
their children, but only their father, ex line a paterna , their voluntary doing 
thereof hinders th^m not to pursue for the same ; and if it were otherwise sus- 
tained, it might take away the benevolence of mothers, and expose the child- 
ren to starving ; 2 do. Albeit a mother could seek nothing from children, when 
they had no means of their own, yet they getting a supervenient estate, albeit 
after the time of alimenting, they ought to be liable for the same ; 3 tio, A se- 
cond husband suffering the children to remain in family, he cannot be pre- 
sumed to do it ex pretate , being a stranger. — The Lords did, notwithstanding, 
sustain the defence; and found, that, albeit children had means Of their own, 
yet, where a mother does aliment them without any paction, she can crave 
nothing for it during her widowhood ; neither can a second husband, who 
marries her, if he does not intimate to the friends or tutors, that he will put 
them out of the family, and make an agreement with them, or that he do so 
to the children themselves, after they come to the years of discretion, and that 
they had an estate at that time, 

It being likewise libelled, That the mother had paid for her liferent lands to 
the Minister, for reparation of the manse ; which being profitably done for the 
son, who was apparent heir, and is now infeft, and in possession of the said estate 
of Mackerston ; it was alleged. That he not being heritor for the time, but the 
Earl of Roxburgh, .who then stood infeft, he was only liable for the said repa- t 

ration, which not being deiitum fundi , could not affect the defender, who was 
a singular successor.,— The Lords did sustain the defence, and found the ex- 
penses of reparation of manses not to be debitum fundi, tfio, It was libelled. 

That she had built a house on her liferent lands ; and, therefore, that he ought 
to be refunded of the expenses, or have liberty to take away the materials. It 
was alleged. That there being a house there before, whidi was' burnt during 
the liferenter’s possession, albeit she had built a better house, the expenses were 
not due, seeing she had the benefit thereof during her lifetime, et quiquid cedifi _ 
catur in alterius solo, solo cedit.— The Lords did sustain the defences; and 
found, that this house being pradium urbanum, and not in use to be let for mail 
and duty, whereby the fiar was not locupletior factus, the liferenter, or her as- 
signee, could not crave back the expenses, nor any materials that were fixed 
work ; but might take away that which was moveable and loose. . _ 

Gosford, MS. No 456. p. 337. 
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1682. January 4. Rachel Wilkie against Henry Mori son . 

In an action pursued by Rachel Wilkie against Mr Henry Moriscn, cl. : • - 
presenting her husband, Henry Morison, for fulfilling of her contract ot roar 
riage, viz. for employing of 20,000 merks for her liferent use ; and also, in re - 
gard there was an obligement in the said contract, for infefting ot her in an 
annualrent of 400 merks, to be uplifted out of several tengnents belonging to 
her husband in Edinburgh, which tenements became ruinous, and were taken 
down by the defender, by order from the Dean of Guild, she did conclude, 
that Mr Henry, as heir to her husband, ought to be liable to her for the said 
yearly annualrent. And it being alleged for the defender, That he, as heir to 
her husband, could not be liable personally for payment of the annualrent, in 
regard there was no personal obligement for payment in the contract, but allen- 
arly personal obligement for infefting, and which was fulfilled, she being infeft 
accordingly The Lords found, that this being a contract of marriage, which 
was contractus maxima bona jidei , the husband was liable to make the tene- 
ment habitable ; and, therefore, the tenement having become ruinous by time, 
they found the defender, as heir to the husband, was liahle for the bygone an- 
nualrent, and in time coming, till the tenement was rebuilt, and made so that 
she might have tenants thereto. 

Fol. Die. v. 2. p. 61. P. Falconer , No 15. p. 7. 

Harcarse and Sir P. Home’s reports of this case are No 36. p. 8274. 

voce Liferenter. 


1704. December 15. Rebecca Adamson against Dean of Guild Nicolson. 

Lord Tillicoultry reported Rebecca Adamson, relict of George Graham, 
merchant, against Dean of Guild Nicolson of Trabroun. The Said Rebecca 
charges the Dean of Guild on a liferent-tack of a house at the entry to the 
Parliament Close, to put her in possession of the same. He suspends on this 
reason, that the charge is most unwarrantable, seeing the tack hears she was in 
possession at the very time of the setting, and so there was no clause warrant- 
ing a summary charge ; 2 do, Though it were turned to a libel, yet this house 
being burnt down by that dreadful fire on the 3d of February 1700, the Magi- 
strates cognosced the value of the ground, and apprised his fee and property to 
four years purchase, at which rate he sold it ; and so it being now rebuilt, he 
can be liable in no more but the annualrent of the price he got since the time 
he received it ; for it being consumed vi major e, without his fault, as the pro- 
perty ceased during its lying in rubbish, so must her usufruct, and all other 
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servitudes do, obi peril subjectum. Answered, She only insists for repossession. No 76. 
being put from it by the fire •; and as to the share she may acclaim, there is a 
notable rule laid down by the 10th act of Parliament ,155 1 , for rebuilding the 
burnt tenements in Edinburgh consumed by the English, after the victory ob- 
tained at Musselburgh, in the last article whereof it is provided, that liferenters 
of such burnt lands, now rebuilt, shall have right to a third qf . the rent which, 
the house paid before the burning; and she subsumes, that her houses paid 
500 me rks yearly, andso the Dean of Guild must pay her the third of that 
mail ever since the rebuilding, and yearly in time coming ; and this rule has 
been followed by subsequent Parliaments,. as by act 58th, 1573; act 226th, ' 

1594 ; and act 6th, 1663. Replied , The act 1551 was but a temporary regula- 
tion, and concerns ground-annuals dMW^haplfttns, and other kirkmen, by 
mortifications ; and though Mr William Clark’s waste land at the Cross, and 
some others, were valued higher, at six or seven years purchase, yet he could 
get no more but four years, and is willing to give his oath there was neither 
collusion nor concealment, and he always offered her the annuahrent of that 
sum. — The Lords found the charge unwarrantable ; but, in respect of the 
suspender’s consent, they sustained it .as a libel; and found him liable in no 
more but the. annualrent of the four years purchase, to which the price of the 
waste ground was liquidated, and for which they decerned during the ljferent- 
er’s lifetime. The Dean of Guild’s son, and Thomas Boys, writer, being cau- 
tioners in the suspension for him, they applied to the Lords by a bill, and re- 
presented, that the charge being found unwarrantable, and- only turned to a 
libel, of consent, - otherwise she behoved to "have" raised a new pursuit, they 
were, by the law and practiques of the nation, liberated of their cautionry ; 
and, therefore, craved up their bond. — The Lords found them free, and this 
conform to prior decisions, cited by Stair, in his Institutions, Lib. 1. Tit. 17. 

FoL Die. v. 2. p. 61. Fountainhall, v. 2. p. 247. 


SECT. X. 

* • ‘ * 1 

Hazard of the rising or falling of Money. 


1540. May 12. 


Mr James Foulis against James Craig. 


Gir ony landis be annalzeit under reversioun, contenand ane certane sowrae 
of gold and silver, he to quhom the reversioun is maid may redeme the landis, 
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No 79* 


payand or consignand ony pcice of gold, and the rest in silver, or ony peice in 
silver, the rest in gold ; for it is not necessary in this cais to give ane half of 
the sowme in gold, and the uther half in silver, or lit that the gold or silver 
quhilk he payis or consignis be pure, and without cotnmixtioun of ony uther 
metall ; hot it is sufficient to pay sic silver and gold as has commoun course 
within the countrey for the time. And gif the value of the gold and silver 
contenit in the reversioun be mair and greiter at the time of the redemptioun. 
than it was at the time of the alienatioun, the excrescence and superplus thair- 
of cedit hicro vetidiloris. 

Fol. Die. v. 2. p. 6s. Balfour , (Rzvkrsiounis.) No 11. p . 455.* 


1731. February H. Hamilton against Corbet. 

The value imposed upon money, by public authority, is the only thing con- 
sidered in payments, and not the metal of which it is made ; at the came time, 
it is not at the time of contracting the debt that the value of the money is ta 
be considered, but the time of payment ; and, therefore, when the value o£ 
the coin is augmented or diminished, the profit or loss is the debtor’s and not 
the creditor’s. — See Appendix.. 

Fol. Die. v. 2. p. 62.. 


SECT. XL. 


Teind where the Stock is destroyed.— Multure where the Ground! 

is destroyed. 


1-549. January 20. 

Abbot of Holyroodhouse against The Laird of INverleith.. 

(A Person not to be compelled to pay teind,) 

Gif the landis wer lyand waist be the deceis of his tenentis labouraris thair- 
of, quha wes ather slane be the enemie, or deceist be the pestilence ; or gif 
ony multitude or armie, not beand enemeis bot confederatis of this realme, or 
of our Soverane Ladyis awin liegis, eates, be oppin force and violence, cornis, 
or destroyis, reivis and takis away the samin cornis. 

Ed. Die. v, 2. p. 62. Balfour , (Tzindis of Binei-kw.) No 8. p. 146 L 
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1549. December 19. 

« Abbot of Holyroodhouje against Mr John Monypenny. 

Gif ony persoun be debt-bund, or oblist to ane uther for payment of his 
teindis, he sail not be compeUit to pay the samin, or ony part thairof, gif the 
comis that grew upon the ground, wer destroyit, waistit or consumit be 'force 
or violence; to the quhilk he wes not hable to resist, being ane host, armie or 

multitude of men. 

\ 

Fol. Die. v. 2. p. 62. Balfour , (Teindis of Beneficis.) No 8. p. 14 6. 


I 5 6 3 - 7 uI V 2 9 - 

The Chapter of Glasgow against The Laird of Cissford. 

Weir standard betwixt this realme and Ingland, and the comis of the bor- 
douris beand schorne and stoukit, and the awneris thairof dar not leid nor put 
the samin in the bam zaird, for fear of burning thairof by the enemeis, gif the 
samin perish and rot for the maist part upon the fieldis, the tenentis awneris 
sould not be compellit to pay teind for the samin. 

Fol. Die. v. 2. p. 62. Balfour, (Teindis of Beneficis.). No 7. p. 146. 


1702. December 9. 

James Aitken fc? Robert Maxwell against The Tenants of Halywood. 

James Aitken and Robert Maxwell, the Earl of Nithsdale’s millers at his 
mill of Clouden, pursue the Tenants of the Carse of Halywood for their bygohe 
abstracted multures. Alleged, The lands out of which this multure was ac‘- 
claimed were of old 26 acres ; but now, by the overflowing of the water of 
Nith, they are so drowned and inundated, that there are near' 13 or 14 acres 
turned to a sand-bed, and become a part of the channel of the river per allu- 
vionem, and so wholly lost and useless to the heritors ; and as this would be a ' 
sufficient ground for a tenant to seek deduction and abatement of his rent, so it 
is as good a defence against mill-multures. Answered, The duty acclaimed is 
not so mnch the hire of service as a dry multure, which is due, whatever be- 
come of the land ; for when it was lee and in grass, the multure was never de-- 
nied, though it bore no com nor multure-grain ; and whatever might be plead- 
ed, if there was an interitus totalis of the subject out of which the multure- is 
payable, yet a partial sterility can afford no defence, else this might be obtru- 
ded against the feu-duty, or an infeftnoent of annualrent ; for, as long as there 
remains as much of the subject as will pay these, they remain -still due-; AntL 
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if these acres had never been so much improved and meliorated, yet the quan- 
tity of the multure would not have been augmented, but continued still the 
same ; so quern sequitur commodum, eundem debet sequi et onus. And here a par- 
tial loss can infer no diminution of the multure, seeing the acres remaining 
will do much more than pay the same, and the river may return to its former 
channel, and so the ground will be recovered again.— The Lords thought, if it 
had been only an acre or two overflown, it would not have deserved any con- 
sideration ; but being an interitus rei to the half of the whole subject, they, 
before answer, allowed a probation for taking trial, what was the quantity of 
the loss and daknage. 

Fol. Die. v. 2. p. 62. Fountatnball, v. 2. p. 164. 


SECT. XII. 


Where a Builder upholds his Work. — Periculum between Master 

and Servant. 


1775. August I. 

Georoe Clerk and George Irvine, Esqrs. against Alexander Lawrie. 

v 

In the year 1761, the Gentlemen of Lanarkshire came to a resolution of 
building a bridge over the Clyde, near Elwanfoot. Mr Clerk and Mr Irvine, 
the chargers in this action, were empowered to enter into agreements for build- 
ing that bridge, and to receive the proposals of tradesmen. Upon this occa- 
sion, Alexander Lawrie, mason, presented a plan and estimate of the bridge, 
and was preferred to the other workmen^ who had, at the same time, given in 
their proposals. 

Matters, however, lay over for some years, when, in December 1766, a con- 
tract, agreeable to the estimate 1761, was executed between the chargers and 
Lawrie ; in consequence of which, he proceeded to build the bridge, and com- 
pleted it within a reasonable time. However, in November 1772, the bridge 
fell down, when it had only stood for five years ; and, as seven years was the 
time stipulated for the undertaker to uphold it, application was made to him 
by the chargers to rebuild the bridge, at his -own expenses, as soon as conve- 
nient. But finding him reluctant, a charge was given him for that purpose, 
which he brought under suspension ; and a proof having been led, and a yisi- 
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tation of the foundation of the bridge made by authority of the Lord Ordinary 
the case was taken to report. ’ 

The reason of suspension was, that the suspender had implemented the con- 
tract on his part ; and having implemented it, the chargers have no further 
claim against him ; for though it is true, that, by the contract, he became 
bound to maintain and uphold the bridge for the space of seven years after it 
should be finished and found sufficient, and, in fact, it was destroyed at the 
end of five years, yet that accident is nowise imputable to him ; for, being the 
effect of an uncommon speat, which it was impossible to resist or secure against* 
it can be viewed in no other light than if the bridge had been demolished by 
lightening, or thrown down by an earthquake ; in either of which cases, the 
suspender would not have been liable, as he had done every thing in his power 
to implement his contract, and the work had been destroyed by an -accident* 
which neither human power nor human prudence could provide against. 

As to the obligation in the contract, founded on by the chargers, argued , 
All such obligations are to be interpreted according to the ideas suggested by 
right reason ; and no law whatever will push their force the length of absolute 
absurdity. They will never be construed into an obligation to resist all powers, 
human and divine. If the work should be destroyed by the devastations of an 
enemy, no law will oblige the builder to restore it, far less will it oblige him 
to warrant it against the strokes of Providence, excited through the extraordi- 
nary efforts of nature, whether in the way of earthquake, of lightening, or of 
extraordinary and preternatural floods. In short, every extraordinary event 
that, in the common course of human affairs, could not be expected, is con- 
sidered as barred in all contracts of this nature ; for, as human prudence could 
not foresee them, it cannot be expected, from human care, that they should 
be particularly enumerated so as to be barred. 

Answered on the part of the chargers ; That the river rose higher, when the 
bridge fell, than what the suspender alleges he had been informed, can be no 
defence to him ; because the bridge should have been sufficient to resist the 
flood, and he should have planned it so as to have made some allowance for 
accidents. But allowing the fullest force to the suspender’s evidence, it ap- 
pears in the proof, that the flood rose but a few inches higher than those floods, 
according to which the suspender pretends to have formed his plan ; and that 
the suspender likewise acknowledged, that, if the foundations had not given 
way, the strength of the flood was not sufficient to have done any damage to 
the bridge. 

High floods cannot be considered as extraordinary and unforeseen, as acci- 
dents of thunder or earthquakes ; because, in building a bridge, a great allow- 
ance should be made for accidental floods, which may happen to be higher 
than any of which information can be got before the bridge is built. 

The suspender might have some shadow of equity in his case, had the flood 
which happened when the bridge fell, brought down any extraordinary quanti- 
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No 83. ty of wood or ice along with it. But there is but little wood in that country 
growing above the bridge; and when it fell, there was no ice nor snow upon 
the ground. 

Again, .clauses, such as that upon which the suspender is charged, are ne- 
-cessary in all contracts of the nature of that under determination. Buildings 
may be constructed in such manner as to appear externally sufficient, whilst, 
at the same time, there are concealed defects of the most important nature. 

In buildings, their standing or falling must be considered as the only crite- 
rioh of the sufficiency or insufficiency of the work. When, therefore, the 
chargers received. the bridge from the suspender, as a sufficient bridge, they 
did not receive it as intrinsically sufficient, but as apparently so only. They 
could find no fault with the external appearance of it; but the sufficiency of 
the work was to be determined only by its standing in good repair for seven 
years, the time stipulated in the contract. 

Two witnesses only pretend to give -any conjectural measurement of the 
height of the flood. The first witness says, that the flood, when the bridge 
was destroyed, rose about nine inches higher than a great flood he had observed 
about twelve years ago. The other witness says, that it rose nine or ten inches 
higher than what he had seen it; and these are the only witnesses who pretend 
to give any idea of the perpendicular rise of the flood. 

There is not the smallest evidence that the fall of the bridge was owing to 
the force or pressure of the water. The true cause of its fall was the improper 
manner of laying the foundation of its pillars, which is evident from the gra- 
dual manner in which it was wasted by the floods, and the situation in which 
its foundations were when it fell. 

Floods are the natural cause of the damage of every bridge, and must always 
be supposed to be circumstances particularly guarded against. Besides, the 
price which is to be paid for building depends very much upon the insurance 
to uphold it, and the length of the time specified. By such an insurance as 
the one in the contract, the suspender is certainly bound to insure against all 
accidents and misfortunes natural to bridges. In the case of a question about 
recovering -insurance, would it be any defence to the insurers, that the fire had 
•been communicated in an uncommon or extraordinary manner ? or that the 
storm, which destroyed the ship at sea, had been the greatest known for many 
years ? These are the natural misfortunes which the insurers against fire, or sea 
hazard, are bonnd to make up to the losers. By the same rule, floods are ac- 
cidents natural to bridges, and which cannot excuse the workman from re- 
building, who contracts in .this manner, and upon these conditions receives a 
certain price. 

The Court were clear, upon the general principles, to give judgment against 
;the suspender, in consequence of his obligation to uphold the bridge for the 
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number of years therein stipulated ; and likewise seemed convinced; by the 
proof, that the foundation of the bridge was originally faulty. 

The Loans repelled the reasons of suspension. 

Reporter, Auchinlcci. Act. Geo. Clerk. Alt. Crotkte. Clerk, Tan. 

t 

Fol. Die. v. 4. p. 6 1. Fac. Col. No igt. p. 121. - 


No 8* 


1794. November 29. David White against David Baillte. 

David Baillie, a farmer in the county of Forfar, having hired David White, 
as his servant, for a year, the latter, after entering into his service, was seized 
with an illness, which prevented him from working during 1 1 weeks. No 
other servant, however, was hired to do his work during his absence. 

White having afterwards brought an action against Baillie, for payment of 
his wages, the defender claimed a deduction, in proportion to the period of the 
.pursuer’s absence. 

The Sheriff gave judgment in favour of the pursuer. 

A bill of suspension having been passed, the. suspender offered to prove, 
that it was the practice of the county where he lived, to make such deduction; 
and farther 

Pleaded, As in the contract of location, the premium paid by the conductor 
is meant to'be proportioned to the benefit received by him, it is reasonable, 
that when any unforeseen accident deprives him of the expected advantage, he 
should be allowed an equivalent abatement. This principle is recognised 
where the subject of the contract is a farm or a house ; ( vide supra , h. f.) 
and it should hold jnore particularly 1 in the contract between master and 
servant, as there the amount of the deduction can be more easily ascer- 
tained; and although, from motives of humanity to the latter, every short 
period of absence would not be taken into account, yet where the inability to 
work has been so long continued as in the present case, the defence ought to 
be sustained. Accordingly,' at an appeal heard at the Perth circuit, within 
these few years, it was. found, that a master w'as entitled to make a deduction 
where the servant had been absent on account of sickness a quarter of an year. 

Answered, Wherever a person pays a determinate premium for the use of a 
subject, he takes on himself the risk of the quantity of benefit to be received 
from it. Upon this principle, in the case of a farm, although the tenant is 
not obliged to pay any rent, where, from circumstances not imputable to him, 
no crop at all is produced, he has no claim for abatement, merely because the 
farm has been less productive than' usual. The same should hold still more in 
questions between master and servant, as the duty of the latter consists not so 
much in performing any specific quantity of work, as in a general respect and 
Vol. XXIV. 56 L 
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.No 84. submission to the former, and attention to his interest; which lay him under 
g corresponding obligation to talce care of his servant, w hen m bad health ; 

, - Stair, b. 1. tit. 15. § 1. 2.; Bankton, b. 1. tit. 20. § 19. ; Erskine, b. 3. tit. 3. 
$ 16. ; see also, /• 38. 0. Loc. Cond. 

The Lord Ordinary found the letters orderly proceeded. 

Upon advising a reclaiming petition, with answers, one Judge doubted the 
propriety of the interlocutor, and others wished to have the practice and un- 
derstanding of farmers ascertained ; but it was the prevailing opinion of the 
Court, that, without laying down any general rule on the subject, the circum- 
stances of the case sufficiently warranted the interlocutor which had been pro- 
nounced. In England, (it was believed,) no abatement would be allowed in 
a case like the present; and it was thought a strong circumstance, that the 
suspender did not find it necessary to hire another servant in the charger’s 
place, during his illness. 

The Lords “ adhered.” 

Lord Ordinary, Dregborn. For the Suipender, Jo. Millar, jua. Monjftnny. 

Alt. Robertson Scott. Clerk, Home. 


0 . 0 . 


Fol. Lie. v. 4. p. 58. Fac. C$ 1 . No 135. p. 320- 


Perieulum in Contract of Insurance ',—see Insurance. 
See Nauta, Cauponcs, Stabularii. . 

See Appendix. 
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1806. Ross’s Assignees against Galloway and Oi-hers. 

Messrs Lance, Milburn and Company, insurance-brokers in Liverpool, 
received an order from Messrs William and Henry Ross, merchants there, 
to effect insurance to the amount of L. 1600, on the ship Meliora for Vir- 
ginia. Being unable to do this at Liverpool, they, according to the prac- 
tice on such occasions, handed the order to William Galloway, insurance- 
broker in Edinburgh, to make the insurance. 

This was accordingly effected by Galloway, in the capacity of sub-broker, 
who corresponded with his employers, Lance, Milburn and Company, and 
entered the transaction in his books to their account ; and retained the po- 
licy of insurance for the purpose of settling any loss that might arise. 

• The Meliora sailed of this date, (13th February 1801;) but having never 
afterward been heard of, was considered as a missing ship. 

The underwriters on this vessel who resided in England, settled the loss 
as total about the middle of September. 

Messrs William and Henry Ross became bankrupt in the month of Oc- 
tober, at which time they stood considerably indebted to Lance, Milburn 
and Company. 

Of this date, (nth December 1801), the necessary documents for set- 
tling the loss were transmitted to Galloway by Lance, Milburn and Com- 
pany, which was accordingly done, (19th December 1801), by carrying to 
the credit of their account L. 1173, 14 s., and handing them a credit-note 
to that amount. At this time Lance, Milburn and Company were indebted. 
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NO. 1. to Galloway in an amount greater than the sum thus placed to tbeit credit. 

During all this time, Galloway and the Messrs Ross never had any corre- 
spondence together. 

Joseph Leay, assignee under Ross’s commission of bankruptcy, brought 
an action against Galloway, and the underwriters employed by him, for the 
loss on the policy, The Judge-Admiral (17th December 1802), “ repelled 
** the defences.’ A bill of advocation was presented and passed. 

The cause was taken to report by the Lord Ordinary, when the Court 
(28th November 1804), advocated the same, and decerned againft the de- 
fenders. 

Upon advising a reclaiming petition, with answers, (26th November 
1805), the Court “ recall and alter the interlocutor complained of, sustain 

the reasons of advocation, advocate the cause, assoilzie the defenders, 
" and decern.” 

The pursuer reclaimed, and 

Pleaded : An insurance-broker, although not a public officer, undertakes 
qn office, in its nature public, having known and important duties attached 
to it, and in the execution of which obligations are incurred by him both 
to the assured and the insurers. The broker’s general obligation, to the as- 
sured, is the faithful execution of this contract of mandate ; to the undfcr- 
. writers he becomes bound in the payment of the premium. It is the bro- 
ker who effects the insurance who is thus bound to the underwriters, and 
not any other broker who may have employed him : It is. impossible that 
he can stand in a different relation to the insured ; for it is quite incon- 
sistent with the nature of the contract, that as to the one he should be bro- 
ker, but as to the other, merely the agent of some other person, whose name 
does not appear in the policy, but who comes between him and the assured. 
The amount of each underwriter’s subscription, in the event of a loss, is 
a debt directly due by them to the assured, and not to the broker ; so that 
when the broker recovers a loss, he recovers it as the agent of the assured, 
to whom he is bound to remit the amount directly ; and he ought not to 
attempt to create a preference in favour of any one else, by transmitting the 
money through the medium of another. 

Answered ; The right of a broker to retain a policy in security, of debts 
due to him by the assured, where a loss is to be recovered, is such, that he is 
entitled to recover upon it whatever may be due, and without any authority 
or consent from the assured. If there be no loss, he may recover the pre- 
mium from the assured, without any other warrant than the custody of the 
policy ; and if there be a loss exceeding the premium, he stands between the 
assured and the underwriter, recovers the balance from the latter, and may ap- 
ply it in payment of any debt due to him by the assured ; Park on Insurance, 
p. 402. Now, the broker employed by the insured, although he may have 
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committed the charge of effecting the insurance to another person, and suf- NO. 1 
fered him to retain the policy in his custody, did nothing to divest himself 
of the right of retention as a broker ; the person by whom the insurance was 
effected acted as the agent or clerk of the broker ; he was accountable sole- 
ly to his employer ; had no communication with the assured ; and makes no 
claim whatever against them, in virtue of this policy. He and his employer 
are not both claiming an hypothec over it *, for he claims nothing ; it is only 
the broker who received the directions of the assured, and whose rights can- 
not differ from what they would have been, had he effected the insurance 
himself. The policy is held by the person he employed for his behoof ; and 
it must give the broker all the rights which would have attached upon his 
own actual custody of it. 

Upon this case, during all its different stages, the Court were much divid- 
ed. But they finally adhered. 

Lord Ordinary, Polkmmtt. Act. Corbet. Agent, Ja. Gilchrist , W. S. 

Alt. Solicitor-General Blair, Catbcart. Agent, Ale*. Kidd. Clerk, Mackenzie. 

F. Fac. Coll. No. 24 9. p. 558- 
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PERSONA STANDI 


1558. April 1. The King against John Lindsay of Covington. 

T HE persounis of inquest committis ignorant errour, retourand and deliver 
and the persewar to be narrest and lauchful air, conform to the clame 
gif in veritie, the time of .the service of the breve, our soverane Lord’s letteris 
wer judiciallie producit, and schawin to thame, beand dewlie execute and in- 
dorsate, quhairby the persewar was denuncit rebel, and put to the horn, and as 
xit not relaxit thairfra ; because he beand at the horn, and swa civillie deid, 
bad na persoun to stand in judgment, nor zit to ask or desyre to be servit air to 
his father, or to ony utheris his predecessouris. 

Fol. Die. v. 2. p. 85. Balfour , (Of Brevis.) No 48. p. 429. 


1565. February 1 1. Johnston against Laird of Johnston. 

Gif ony persoun havand ane lauchful wife be callit and persewit in ony ac- 
tioun or cause, as for reductioun of his infeftmentis, he hes na persoun to de- 
fend or stand in judgment be himself, or his procuratouris, gif he be denuncit 
our soverane Lordis rebel, and put to his home, and not relaxit thairfra; and 
mairover his wife, albeit scho have special interes in the cause, as gif scho be 
conjunct fear of the saidis laudis, nather be hirself, nor be hir procuratour, sould 
be admittit to defend in the mater ; because scho havand ane husband, zit na- 
.turallie livand, may not stand in judgment, except scho be authorizit be him, 
quhilk he cannot do be ressoun of the said horning. • 

Fol. Die. v. 2 .p. 85. Balfour '(Or the Defender.) No 2. p. 294. 
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1582. November. Home against Homes. 

James, David, and Andrew Homes, brothers of the house of Lochtillo, were 
pursued by Alexander Home of Prendergaist before, the Sheriff of Langtoune, 
to flit and remove from certain lands ; in the meantime, and before the giving 
of the said decreet into the said action, the said brothers produced before the 
Judge, letters direct from the Lords of Session, to hear and see the matter ad- 
vocated, et interea to discharge the said Sheriff and his deputes from all further 
proceeding. The Sheriff, nevertheless, proceeded) and gave decreet condem- 
nator ; igitur died fratres meaned them again to the Lords of Session, and de- 
sired absque ordinaria via reductions to be reponed again tanquam a decreto a non 
sua judice lato. It was answered , That the Sheriff did no wrong in giving of the 
said decreet non obstan. of the said discharge which was intimated to him, and he 
sufficiently certiorate of the same, because the said brothers, at whose instance 
the letters of advocation, with the discharge therein contained, were all the 
King’s rebels, and at the horn for a slaughter, as the lettervof homing bear, 
which were* produced before the Sheriff, and so the brothers had no place to 
stand in judgment, aipd merited no benefit of the law. To the which it was an- 
swered, That albeit the party was rebel, and had noplace to stand in judgment, 
yet not the less the Lords ought to have been obeyed, and the letters that pro- 
ceeded from them ; 'and in so far as the Sheriff did proceed and give process, 
being discharged by the Lords, he did wrong. The matter, with great con- 
tentation, being reasoned among the Lords, some were of the opinion, that 
albeit the party was at the hom, yet he might have sought advocation, as a 
party being at the hom may force suspension and relaxation ; others were ■ 
of the contrary opirtion, that in so faras the said brothers were the King’s . 
rebels, and for a capital crime of slaughter, that neither the Lords, nor 
yet the Sheriff, or any inferior judge, could have shewn to them any 
favour, and that they had no place to stand in judgment, and were not 
capable of any benefitjof the law, quia fuerunt infami de jure et de facto,., 
et sic non habuerunt personam in judicio standi prout in L. 6. D. De iis qui 
notantur infamia. The Lords pronounced, by interlocutor, that the She-- 
riff had done wrong, in so far as he obeyed not the Lords’ letters, and that pro-- 
cess should have been given to the parties, albeit they were at the hom in this . 
case, and so ordained the said brothers to be reponed again into their' own; 
place, notwithstanding of the decreet given by the Sheriff, because, after he : 
was discharged, it was tanquam decretum a non suo judice latum. Bbna pars , 
dominorum in contraria fuerunt opinione. 

Fol. Die. v. 2. p. 85. Cohil, MS. p. 340. 

A similar decision was pronounced, 8th March 1634, Charteris againstt 
Myles, No C. p. 368, voce Advocation.. 
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r$go. ■ ■ . Wedderburn against — . 

A horning not proceeding upon the Lords' letters, but only upon a written 
command given to the party by the King, charging him not to intromit with 
certain teinds under the pain of rebellion, whereupon the disobeying was de- 
nounced ; the Lords refused to sussain it to debar the party ab agendo. 

Fol. Die. v. 2. p . 84. Spottiswood. . 

This case is No 2. p. 57jr, voce Horning. 

■ 1 ■■■■■■MMMa 

1609. November 11 . Thomson against Ramsay. 

IN an action betwixt Thomson and Ramsay, for annulling a homing, it was 
alleged , That the pursuer should have no process; because he was rebel unre- 
laxed. He answered, That he might stand in judgment notwithstanding this 
horning, because his summons was for annulling thereof. The Lords found, 
that because, the event of the plea was uncertain, that he should suspend and 
relax himself, because the defender would be greatly prejudged if he should 
have process, and make no surety for his satisfaction, in case he failed in his 
reduction ; but they resolved if the cause of the homing was so great as the 
pursuer was not able to find caution, that they would grant suspension and re- 
laxation super juratoria qautione. 

November 18. — In an action of annulling, and improbation of a horning, be*, 
tween Thomson and Ramsay, wherein Hew Maxwell had interest, the party 
denouncer, donatar to the rebel’s escheat, the treasurer, advocate, and all other 
parties having interest being called, it was alleged by the pursuer,’ that the 
horning called for should be decerned to make no faith, because it was not pro- 
duced. The donatar compearing, and defending, answered, that no such certi- 
fication could be granted, because he had produced the extract lawfully sub- 
scribed, which satisfied the production, seeing it contained the tenor of the let- 
ters, and of the executions. The pxxxsuzxreplied, That the extract was not. 
the principal, and could not subsist without the warrant of the principal letters 
and executions thereof, which not being produced, the extract could make no * 
faith, especially seeing the donatar had done no diligence againk the 1 denoun- 
cer for production of the principal letters, seeing he was called to that effect by 
the pursuer in this same summons ; and albeit the said donouncer would not 
compear and produce, that could not hurt the donatar, who had the King’s . 
right and place ; and if homings were decerned to make no faith for not pro- 
duction of the principal letters, the King should never get an escheat, because ' 
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No 5. party denounced and registered, agreeing with the denouncer, and satisfy- 

ing him, should get the principal letters in his hands, and destroy them, and so 
r defraud the King of his casualty ; whereas upon the other part, if the extract 

should be registered to satisfy the production, the verity of the executions might 
be tried by the officer and witnesses therein contained; likeas, in this case, the 
collusion was manifest in respect of the collusion betwixt the denouncer and 
this pursuer, who having satisfied the denouncer, had obtained relaxation upon 
production of his acquittance ; in respect whereof, the Lords found, That the 
production of the extract satisfied the production, therefore they would not 
grant the certification for not production of the principal letters. It was al- 
leged, that the contrary was done betwixt the Laird of Kinneir, younger and 
elder, but that proceeded upon the officers’ deposition, who declared he could 
not clearly answer in the improbation of the executions, and depone thereintil, 
while first he saw his own execution and subscription. 

Fol. Die. v. 2. p. 85. Haddington, MS. No 1638 and 1643. 


No f>. 
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1609. December 13. Laird Ruthven against Kerr. 

The Laird of Ruthven’s taking burden upon him for my Lord of Dirleton, 
contracted with Andrew Kerr and young Innermerk, anent the conquest from 
them of the lands of Fenton; in the which contract, Ruth vens took them 
bound to pay certain farms to my Lord of Setoun* or to him to my Lord of Se- 
toun’s behoof, and thereupon havingcharged Andrew Kerr to pay the said farms, 
and litiscontestation being made in the cause at the term of probation, witnes- 
ses being produced, Andrew Kerr gave in horning against Ruthvens. It was 
alleged . the horning could not stay the reception of the witnesses, because Ruth- 
ven was not contractor nor party in this cause to his own behoof, but to my 
■ Lord of Setoun’s, and therefore the witnesses behoved to be received to my 
Lord of Setoun’s effect, to whose commodity Ruthven’s pursuit tended ; never- 
theless, because the charge was raised by Ruthven, and the suspension only 
raised and executed against him, the Lords found no process in respect of the 
horning. 

Fol. Die. v. 2. p. 84. Haddington, MS. No 1682. 


lO:q. December 2 \. Doig against Djlmpster. 

No 7. 

A man summoned his party, who has ...put him to the horn, to hear and see 
him decerned to be restored, because the debt is paid to him, which he refers 
io his oath. The Lords will give no process to the pursuer, being debarred 
by that same horning. 

Fol. Die. v. 2. p. 85. Haddington , MS. No 1710. 
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1024. July 15. Dickson Apothecary against L. Coldincknows. 

In an action pursued by Thomas Dickson apothecary, contra the L. Colding- 
knows, where the summons being admitted to the pursuer’s probation, and refer- 
red to the defender’s oath of verity simpliciter, and at. the terms assigned to that 
effect, the defender offering to depone and give his oath, he was debarred by 
a horning produced by the pursuer against him, whereby he alleged , That he 
could not depone but should be holden as confessed, being rebel. The Lords 
found, That in this, and the like cases, the pursuer could not exclude the de- 
fender to depone, nor obtrude horning against him to debar him, seeing he 
craved his oath for his probation, and had warned him to compear to give his 
oath ; and therefore could not refuse that whereof he himself had made elec- 
tion, and which was desired by him ; and so the horning was not admitted, in 
respect it was a severe consequence to hold the defender pro confesso upon a 
libel which might possibly contain more than the defender was worth being so 
debarred, and there being no other probation ; but it is to be adverted, that in 
all the causes almost, where parties defenders are summoned, this reason may 
exclude all pursuers to debar the defenders by horning ; for it may be alleged, 
that seeing they are summoned to hear decreets given against them, or else to 
allege a cause in the contrary ; by the same reason, they may say, that seeing 
he is summoned to allege a cause why the pursuer should not have his intent, 
he ought not to be debarred by horning to, propone lawfully that which by the 
pursuers summons is permitted to him to do ; and inThese cases, the defenders 
not the less may be debarred by homings. 

Act. Cbaip (St — ■ — . Alt. ■ Clerk, 7/ay. 

Fol. Die. v. 2. p. 84. Durie, p. 138. ~ 


1626. June 14. Donatar of the L. Foulis’s Escheat. 

In a declarator sought of the Laird of Foulis’s liferent, the gift being granted 
upon diverse homings therein specially mentioned, whereof some were produced 
and used by the donatar, whereupon he craved the declarator ; and another 
was produced to debar the defender a defendendo , which he declared he used 
only to that effect to debar him, because he was rebel unrelaxed, and used it 
not to recover declarator thereon, albeit it was also expressed in the gift ; and 
the defender offering to improve the same, and alleging, that so he could not 
be debarred thereby till it was tried if it was false or true ; and the pursuer 
answering , That he could not be heard to compear to propone either improba- 
tion or any other allegeance so long as he stood rebel unrelaxed. The Lords 
found, That he ought to be relaxed or ever he could be heard to propone im- 
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No 9. probation, seeing that horning, albeit it was contained in the gift, yet it wa« 
not used by the pursuer to recover declarator thereon, but only to debar him. 

§ 

All. Russel. Alt. Lanutie. Clerk, Gibson . ' 

Fol. Die. v. 2. p. 85. Durie,p. 202. . 
'*** Spottiswood’s report of this case is No 4. p. 5732, voce Horning. 
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1628. June 13. Rule agaitut L. Aiton. 

In an action of compt and reckoning at the instance of James Rule against 
the Laird of Aiton, the defender being debarred by the pursuer by horning, 
and the defender alleging , That the pursuer could not debar him by horning, 
seeing he offered instantly to compt and reckon with him, which being the de- 
sire of his summons, it was the only thing which could be decerned in this pro- 
cess in favours of the .pursuer ; and the defender being ready to do and fulfil 
that, for the which sentence allenarly might be given, viz. to compt and reckon, 
therefore he could not be debarred from doing of that which the decreet could 
.decern him only to do. The Lords, notwithstanding of the allegeance and 
offer to compt, found that he was debarred, and so in respect that he was at 
the horn, that he had not a person to stand in judgment, and decerned > which 
decreet extended only to ordain the defender to compt, which was offered as 
said is, without any sentence, but in respect of the horning refused, yet the 
Lords declared that they would give suspension without caution, seeing the 
dfecreet being only general for compt and reckoning, not containing a special 
sum, it was hard to find cautioners in such generals, not being certain nor spe- 
cial in the quantity of the sum, nor liquidate what the same was. 

Act. ■ ii Alt. Behhu. Cleik, Hay. 

Fol. Die. v. 2. p. 85. Durie, p. 374. 

*.* This case is reported by Spottiswood, No 5. p. 5732, voce Horning. 



No 11. 


1629. January 29. Kellie against Winram. 

Civil rebellion debars a Judge from the exercise of his office, and he may 
be declined upon that head. 


Fol. Die. v. 2. p. 85. Durie. 


This case is No 28. p. 73 * 3 > voce Jurisdiction. 
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1629. July 4. Corbet of Ardill against His Nearest of Kin. 

. No 12 « 

L. Ardill compcaring in a summons, as use is, for choosing his curators, and 

one of the minor’s kin compearing and producing horning against two of the 
curators ; and these curators alleging that they might be curators to the minor, 
notwithstanding they were at the horn, because if they should be thereby se- 
cluded, the minor would sustain the prejudice and not they, for so the minor 
would want authorizing to do his affairs : The Lords found, That none at the 
horn being alleged and shown, could be curators to minors, nor suffered to com- 
pear to do any act to be expede in judgment before they were relaxed ; and al- 
beit caution uses to be taken for curators, yet that supplies not to make rebels 
to be, admitted to such charges by judicial acts. 

Act. Nicthon. Alt. . Clerk, Hay. 

Fol. Die. v. 2. p. 86. Durie, p. 456. 


*** Spottiswood reports this case : 

/ 

1629. July 2. — A minor having chosen curators at the bar, it was objected 
against one of them by the minor’s tutor, that he was lying at the horn, and 
so could not administrate the minor’s goods. The Lords thought it relevant, 
and repelled him until he was relaxed. 

Spottiswood , (Tutors and Curator.) p. 347. 


This case is also reported by Auchinleck: 


2629. July 2. — A curator being chosen by a minor, and being at the horn, 
cannot be admitted till he be relaxed. 


Auchinleck , MS. p. 29. 


1625. • July 17. Earl of Cassillis, Supplicant. 

The Earl of Cassillis being minded to serve himself heir to one of his prede- 
cessors, upon the day of his service gave in a bill, shewing that it might be, 
that the Earl of Wigton, who thought himself interested by the service, might 
press to debar him from secret homings that he knew not of, desired therefore 
that the Lords might grant him in person to stand in judgment in case any 
horning were produced against him, and he should instantly find caution for 
satisfying the cause contained in the horning. . The Lords refused the bill as a 

Fol. Die. v. 2. p. 8 6 , Auchinleck, MS. p. 86. 
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1630. February 18. Wright against Wright. 

Thb defender producing a horning to debar the pursuer ab agendo, and the 
pursuer producing a ticket subscribed by the party at whose instance the hom- 
ing was execute, whereby he declared he would, not use that horning against 
him, and disassented that this party, or any other, should use the same against 
him to debar him from his pursuit : Ths Lords found that, notwithstanding 
of the said writ, any persons might produce horning against the rebel, albeit 
the party would not use the same at whose instance it was execute ; for, as long 
as he was rebel unrelaxed, he could not have process, and being unrelaxed, any 
party might propone and produce the horning ; but found, that this ticket 
would be a good ground whereupon the rebel might seek to be relaxed to have 
personam standi in judicio in that pursuit, albeit thereby he would not be simply 
relaxed therefrom. 

Act. — — . . Alt. Mowat. 

Fol. Die. v. 2. p. 84. Durie , p. 493. 

* # * Auchinleck reports this case : 

A horning being produced by a pursuer to stay his party ab agendo, although^ 
the said horning was executed at another man’s instance, and the defender bad 
purchased a warrant from him at whose instance he was denounced, that he 
would not use that homing to repel him ab agendo, yet seeing he re- 
mained rebel, the Lords would not give him process, but granted him relaxa- 
tion upon the said warrant to the effect only that he may have personam standi 
in judicio . 

Auchinleck, MS. p. 86. 


1630. June 19. E. Crawford Supplicant. 

A supplication given in to the Lords at the E. Crawford’s instance, craving. 
That seeing he was to serve himself heir to some of his predecessors before the 
expiring of the time of prescription, and that sundry of his creditors or other 
persons might produce hornings against him, whereby the Judge before whom 
his brieves were tq be served might be hindered to proceed therein, and he 
would lose the benefit of the prescription ; therefore that the Lords would give 
command to the Judge to pioceed, notwithstanding of the homings to be pro- 
duced by -ny person, and to dispense therewith : The Lords found that they 
could not grant such a warrant, nor dispense therewith, that not being proper 
fur them to do ; but they ordained and found, that the supplicant should have 
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a general relaxation and suspension from all hornings whatsoever, without ne- 
cessity to express any particular, and which he might execute by a general exe- 
cution of relaxation at the market-cross of Edinburgh without necessity of any 
particular citation, and which they declared they would grant, and granted the 
same to that effect, that his brieves might not be staid, but that the Judge and 
assizers might proceed therein notwithstanding of any hornings to be produced 
against the impetrator of the brieves ; and, albeit there was a contrary suppli- 
cation given in by the creditors and others who were infcft in the lands by the 
Earls of Crawford, that the hornings might have that effect which in law they 
ought to produce, yet the other bill was granted, and the creditors’ bill refused ; 
for the Lords found that the service would tend to the creditors’ benefit. 

Fol. Die. v. 2. p. 86. Durie,p. 520. 

*0* Auchinleck reports this case : 

1630. June 22. — Notwithstanding that the Lords refused a general relax- 
ation from all horning to the Earl of Cassillis upon the day of his service, yet 
the like favour being craved by the Earl of Crawford and the Laird of Coss, 
by bill, the day of their service to one of the Earl of Crawford’s predecessors ; 
the Lords granted the desire of the bill, only ad huuc effectum , that they 
might hare place to stand in judgment tiU they were served, without caution, 
which singular favour was granted for two respects; ioto, Because, by their ser- 
vice, no creditor would be prejudged, but the debtor made more able to give his 
creditor satisfaction ; 2 do, In respect the prescription was so near, and if they 
lost this day, they lost their action for ever. 

Aucbinleck, MS. p. 87. 


1631. March 8. Chisholm against M'Dougall. 

In a pursuit at Walter Chisholm’s instance, as assignee constituted by the 
Goodwife of Gallashiels, and John Hume her spouse, against Sir William 
M'Dougall, for payment of certain duties of lands pertaining to her in terce, 
intromitted with by Sir William, wherein horning being produced against John 
Hume, spouse to the said Goodwife of Galashiels, in respect whereof he alleged , 
That no process could be granted at the assignee’s instance ; the Lords found. 
That seeing the assignee declared that this pursuit was moved to the behoof of 
his cedent the Lady Galashiels, albeit the assignee was not at the horn, yet the 
cedent’s husband being at the horn, as the said horning would have debarred 
her of it if it had been pursued at her own instance and her said husband’s, so 
it should also stay the process at the assignee’s instance, being done to their use, 
as said is j which was so found, albeit the principal party, viz. the Goodwife of 
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Galashiels, was not at the horn, and albeit the horning was only produced by 
the defender, who was neither creditor nor donatar ; and that no donatar nor 
creditor used the same, and though it was to stay process for the Lady’s meant 
of her aliment. 

Act. ■■■ Alt. Nice lion. Clerk, Gilson. 

Fol. Die. v. 2. p. 84, Durie, p. 577, 
*#* Spottiswood’s report of this case is No 9. p. 5734, voce Horning. 


1632. March 6 . Redicks against Dalbatie. 

• 

In a suspension of a decreet for payment of the duties of lands, the suspender 
being debarred by horning execute against him at the charger’s instance, and 
his cautioner in the suspension desiring to be admitted to produce the suspen- 
sion, and to insist therein ; and the charger renouncing all action against the 
cautioner, alleging him to be irresponsible j and thereafter one Maxwell, who, 
as Magistrate, being charged to take the rebel, was pursued actione suhsidiaria 
for the sum, he desiring to insist in the suspension as the party whom the same 
concerned. The Lords found. That neither the cautioner, nor the Magistrate 
convened, could be heard to insist in this suspension, the cautioner therein be- 
ing irresponsible, except that a cautioner were found good and responsible by 
the party, or one of those compearing, to pay the debt libelled, in case they 
prevailed not in the suspension. ... 

Fol. Die. v. 2. p. 85. Dhrie , p. 626. 


1636. July 8. L. Colston against Lo. Cranston. 

In a suspension of a decreet of removing obtained by the Lo. Cranston against 
Colston, wherein a sentence of excommunication being pronounced and extrac- 
ted against Colston for incest, in respect whereof the charger alleged, That he 
had no person to stand in judgment; the Lords found, That the suspender 
ought to be heard to insist in his suspension notwithstanding that he was so ex- 
communicate, seeing he was not at the King’s horn ; for they found, that excom- 
munication could not prejudge the party of these things, quae sunt juris natu- 
ralis vel juris gentium, as was to defend themselves with their lawful rights ; 
but I think, and then was of the mind, that a person excommunicate for so vile 
a crime as horrible incest, which was fearfully related and aggravate in the sen- 
tence, bearing ‘ the party to have lain in double incest (for so were the words 
of the sentence) and that for no admonition he could forbear,’ ought not to be 
admitted to have any favour in any civil judicatory, which was not granted to 
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a rebel at the King’s horn, except that he had satisfied the kirk and made re- 
pentance, and the sentence had been suspended some way; for any at God’s 
horn should be refused in all things which are refused to a rebel to the King ; 
but the Lords ordained him to find caution to satisfy the kirk, and this was re- 
pelled, for he might defend notwithstanding thereof, as a suspender is compted; 
but the canon law permits not any excommunicated person to pursue. 

Aet. Craig. Alt. Bchhct . Clerk, Gibson. 

Fol. Die. v. 2. p. 84. Durie, p. 812. 


1674. January 24. Blair against Blair. 

Glasclun haying pursued Ballerd for payment of certain feu-duties, he pro- 
poned a defence. The pursuer debarred him with horning. It was alleged , That 
this horning being but a denunciation at the cross of Edinburgh, where the de- 
fender lives not, it was null contrary to the act of Parliament, requiring * de- 
nunciations to be at the head burgh of the jurisdiction where the denounced 
dwells and therefore, upon denunciations at Edinburgh, no escheat falls, nor 
is any relaxation requisite, and so thereby parties were never accounted as re-" 
bels, not having personam standi in judicio. It was answered, That albeit es- 
cheats fall not upon such hornings, yet they are not null, for caption is always 
sustained upon them, and so they watch the person, though not the estate of 
the denounced. It was replied. That such hornings are truly null, and though 
long custom hath sustained captions execute upon them, whereby the party be- 
ing present, is put either to satisfy or suspend, yet that is not to be enlarged 
or drawn in consequence to put the lieges to the necessity to relax from such 
hornings. 

The Lords found that the denunciation at the cross of Edinburgh could not 
hinder the party denounced to have personam standi in judicio. 

Fol . Die. v. 2. p. 84. Stair, v. 2. p. 256, ' 


1704. June 15. Arnauld and Gordon against Boick. • 

Stephin Arnauld merchant in Rouen, and Gordon Tiis factor, pursue Wi- 
liam Boick merohant in Edinburgh, for the price of a parcel of hats, and some 
counterfeit pearl sent home to him. Boick alleged , The Caudebeck hats were 
disconform to his commission, and not of the size and fineness required ; and 
therefore, by the adilitiujn edictum, he ought to take them back again, or 
actione quanti minoris deduct proportionally a part of the price. Answered, 
He could not reclaim now, seeing he had accepted them without any protes- 
tation or complaint, and paid for them at the custom-house at Leith, and had 
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disposed and sold of the hats. And this being admitted to the pursuer’s pro- 
bation, and coming in this day to be advised ; fioick alleged , No process at 
Arnauld’s instance, because, being a subject of the French King’s, with whom 
we are at war, they can pursue no action during the dependence and continu- 
ance of the war ; for hostes publici , as they have not jura commerciorum, so nei- 
ther have they legimam personam standi in jttdicio , nor jus persequendi actiones. 
And, if this were the cause of a Scotsman pursuing a Frenchman before the 
Parliament of Paris, he would not only be denied action, but the sum would 
be confiscated to the public ; which is not here craved. Answered, What- 
ever the authors of the war may deserve, or merchants may suffer by captures 
of their ships and good* at sea, yet it is hard to extend it to private persons 
craving their just debts, the denying whereof is against the faith of trade; and 
by the late act of Parliament 1703, allowing an indirect trade with France 
for importation of wines, this rigour seems to be dispensed - with. The Lords 
refused to sustain process at the French merchant’s instance. Then Gordon 
produced a bill of exchange giving him right to the sum, which the Lords like- 
wise repelled ; because the summons was not pursued in his name on that pro- 
per right of his own, but only as factor for Amauld, and would not let him 
transform his summons thus by way of reply. 

Fol. Die. v. 2. p. 84. Ffuntainhall , v. 2. p. 230. . 


2706. July 10. 

Walter Young against George Young, Merchant in Edinburgh. 

Walter Young having charged his brother George upon his back-bond, to 
denude of some bonds that were in trust in his person, he suspended, and at 
discussing of the suspension, the charger being debarred ab agendo by a re- 
gistered horning, he then assigned his charge to James Dundas of Brcis tmill . 
When the assignee insisted, it was alleged for the suspender, That the hom- 
ing against the cedent must debar the assignee quia pendente lite nihit innovan- 
dam, and the jus qua situm to the suspender, by the sustaining his defence upon 
the cedent’s not having personam standi could only be taken away by a relaxa- 
tion ; especially considering, that the assignation to Breistmill is gratuitous for 
the cedent’s behoof. 

Answered for the charger ; The debarring ab agendo by a registered hom- 
ing being odious, and merely a personal objection, affording no advantage to 
the proponer, cannot meet the assignee who has personam standi. Nor has the 
suspender any prejudice by admitting the assignee to supply the fictitious legal 
incapacity of the cedent ; since the suspender is not excluded from any de- 
fence or manner of probation competent against the cedent ; and so nihil inno- 
vatur by the assignation to the suspender’s disadvantage, as he could pretend 
no jus quasitum by debarring of the cedent except a delay. 
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The Lords repelled the objection against Breistmill, that his cedent was de- 
barred, and sustained process at his instance, though the assignation was for 
the cedent’s behoof. ; 

/ Fol. Die. v. 2. p. 85. Forbes , p. 120. 

*j tk * Fountainhall reports this case. 

Walter. Young of Winterfield, pursues George Young merchant in Edin- 
burgh his brother, for L. 1000 Scots, he had uplifted of his. Alleged , The 
debt was owing by Campbell of Lawyer’s father, and he had got as much for 
it as any other of his creditors ; but seeing he refused to stand to that trans- 
action, but rigidly craved him to hold count for the whole, he was necessitate 
to use any remedy law gave, and so he produced a registered homing, and de- 
barred him ab agendo. Upon this, Walter assigned the debt to Dundas of 
Brfeastanbrea ; and he insisted ; it was alleged , That this was fraudem legi facere t 
to make an assignation pendente lite, especially being gratuitous, and without 
any onerous cause, and contrary to that brocard of law, that lite pendente nihil 
est innovandum ; and there being a jus queesitum to him, it could not be taken 
away by any such collusive deed, else that effect of civil rebellion taking away 
their personam stanti in judicio is not worth a rush, but can be eluded by assign- 
ing the next moment after it is objected ; and the only remedy law knows is 
relaxation, and if he will not follow that method which law prescribes, sibi 
imputet , and till that be expede, the defender is free from that instance, and 
not obliged to answer his gratuitous assignee. Answered, Debarring by hom- 
ing is odious, and founded on feudal delinquency, where oft-times it is impossi- 
ble for the poor debtor to obey the will of the letters ; and is only a personal 
objection that meets the rebel himself, but not his assignee ; and the defender 
shall have no prejudice, for the assignee declares, that whatever can be-' said 
against his cedent shall malitate against him, and if he have any thing to prove 
by his oath, he shall get it. The Lords found the objection personal, and 
could not meet the assignee, but he might carry on the process notwithstand- 
ing. Some of the Lords thought the regular way was by letters of relaxation, 
which may be got without suspending the debt, and so does little wrong to the 
creditor ; but the plurality sustained the assignation, in respect of his declara- 
tion, that whatever was competent against the cedent, either in causa or per 
modum probations, should meet the assignee ; only the assignation is much 
cheaper than by expeding letters of relaxation, which burdens him with paying 
20 merks to the treasury for the escheat goods. 

Fountainhall, v. 2. p. 341^ 
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1749. Decetiiber 7. Crombie against Duguid. 

Jllspeth Crombie pursued Patrick Duguid of Auchinhove in a spuilzie, and 
when compearance was made for him, she opposed his being allowed to defend, 
in respect he stood fugitate by sentence of the Lords of 'Justiciary at the Cir- 
cuit Court held at Aberdeen in spring 1749. 

Accordingly the Lords ‘ found that he was debarred a drfendendo , not hav- 
ing personam standi and this agreeable to the established practice, which 
never permits rebels to compear or have the privilege of subjects, except in 
the case where the process requires the personal presence of the defender ; such 
as, where the libel is offered to be proved by the defender’s oath, or where he 
takes a day to produce a progress, or the like. And a petition was refused, 
praying an alteration in respect he was not- yet denounced on -the sentence of 
fugitation. 

But nevertheless, a proof of the facts was still necessary, which were not to 
be taken for truth, upon the pursuer’s averment. 

Kilkerran, (Persona Standi.) No i. p. 402. 

*** See D. Falconer’s report of this case No 81. p. 4775. 'voce Forfirture. 

See Appendix. 
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1590. August — . Laird of St Monance against Tenants. 

T HE Laird of St Monance being minor, and his lands fallen in ward, there 
was decerned be a decreet of the Lords, the sum of 500 merks for his sus- 
tentation. He having pursued the donatar of the ward, viz. the Laird of Keltie, 
his goodsir, principal donatar, his father, brother Mr Thomas, Mr David, and 
Andrew, to pay the said sums pro rata , according to the portion of the land 
they occupied ; they having suspended his letters, it was found by the Lords, 
that the said Laird had good action to pursue the tenants and acceptors of the 
ward lands for his aliment that was modified for him, * quia fuit onus reale 
et non personal* et sequebatur fundum,’ except so much of the lands as apper- 
tained to his mother, as her conjunct fee. 

. Fol. Die. v. a. p. 62. Colvil , MS. p. 453. 


1628. March 12. Laird of Lauriston against Sheriff of the Merns. 

In an action of suspension betwixt the Laird of Lauriston and the Sheriff of 
Mems, the Lords found, that any party, who had obtained precepts out of 
the chancellary, upon his retour, for taking sasine of lands whereto he was re- 
toured, as heir to his predecessor, was subject to pay the quantity of the relief, 
upon a personal charge, at the king’s officers’ instance, viz. the treasurer, against 
him to that effect, or that the grouud might be poinded therefor, or the 
Vox.. XXIV. 56 N 
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No 2* Sheriff might be compelled to pay the same, who for his relief might . . c 

poind the ground, or charge the party obtainer of the precept out of the chun- 
cellary, personally to pay the same, and which the Lords found the parlies 
might be compelled to pay, albeit he never took sasine by virtue of the said 
precept, conform to the 74th act of Parliament, 1587 ; and albeit the lands 
lay in non-entry ay and while sasine were taken. See Relief Casualty of. 

Fol. Die. v. 2. p. 62. Dtirie, p. 359. 

p - r~ 

Spottiswood reports this case: 

All Sheriffs, &- c. are charged in their accounts to the Exchequer, according 
to the book of responde ; and therefore if one take out a precept of sasine out 
of the chancery, albeit he never take sasine thereupon, yet the Sheriff will be 
charged for the duties of the land, because of the responde, and he will have 
.his relief of the party obtainer of the precept, not only by poinding of the 
ground, but will also have personal action against him for the same. 

Spottiswood, (Fiscus.) p. 132. 


No 3, 1635* November 14. Dickson against A Donatar. 

The casualty of marriage is a debitum fundi. 

'Fol. Die. v. 2. p. 62. Durie. 


*+* This case is No 4. p. 2169., voce Charge to enter Heir. 


No 4. 

Land-tax not 
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1664, July 13. Graham of Hiltoun against The Heritors of Clackmannan. 

Graham of Hiltoun having obtained a decreet against the Heritors of Clack- 
mannan, for a sum of money imposed upon that shire, by the committee of 
estates ; the Heritors of the shire have raised a review, and alleged, that this 
decreet being obtained before the commissioners, in the English time, he has 
liberty to quarrel the justice thereof, within a year, conform to act of Parlia- 
ment ; and now alleges that the said commissioners did unjustly repel the de- 
fence proponed for singular successors within the said shire, that they ought 
not to be liable for any part of the said imposition, having acquired their rights 
long after the same, and before any diligence was used upon the said act of 
the committee. It was answered , that there was no injustice there, because this 
being a public ljurden imposed upoa a shire by authority of Parliament, it is 
debitum fundi, and effecteth singular sussessors, especially seeing the act of the 
committee of estates was ratified in the Parliament 1641 ; which parliament and 
committee, though they be now rescinded, yet it is with express reservation of 
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private rights acquired thereby, such as this. The pursuer answered, that 
every imposition of this nature, though by authority of Parliament, is not 
debitum fundi, but doth only effect the persons having right the time of the im- 
position, whereanent the mind of the late Parliament appeareth in so far as, in 
the acts thereof, ordaining impositions to be uplifted during the troubles, singu- 
lar successors are excepted. It was answered , exceptio firmat regulam in non ex- 
ceptis , such an exception had not been needful, if de jure singular successors 
had been free. It was answered , many exceptions, though they bear not so 
expressly, yet they are rather declaratory of aright, then in being, than statu- 
tory, introducing a new right. 

The Lords found singular successors free, and reduced the decreet pro tanto, 

Fol. Die. v. 1. p. 63. Stair, v. 1. p. 212. 



1670. January 8. 

Mr Laurence Charters against Parishioners of Curry. 

Mr Laurence Charters, as executor confirmed to Mr John Charters minister 
of Curry his father pursues the parishioners for 1000 pounds for the melioration 
of the manse of Curry, conform to the act of Parliament 1661, which is drawn 
back to the rescinded act of Parliament 1649. It was alleged by the parishion- 
ers, absolvitor ; first , Because the meliorations of the manse were long before 
any of these acts, which do only relate to meliorations to be made thereafter, 
f nd for any thing done before eedificium solo cedit , and it roust be presumed to 
be done by the minister animo donandi, there being no law when he did it, by 
which he could expect satisfaction ; 2 dly, Several of the defenders are singular 
successors, and so are not liable for reparations done before they were heritors. 
The pursuer answered, that albiet these reparatsons were done before the year 
1649, yet there being subsequent acts of Parliament, obliging the heritors to 
make the manse worth 1000 pounds, if these former reparations had not been 
made, the heritors of the parish would have been necessitated to make up the 
same, and so in quantum sunt lucrati tenetur. ' idhj. The said acts of Parliament 
contained two points, one is, that whereas the intrant minister paid to his pre- 
decessor 500 merks for the manse, and his executors were to receive the same 
from his successor, the said acts ordained the heritors to free the successor, as 
to which the present heritors can have no pretence ; and as to the allegeance, 
that they are singular successors, the acts oblige heritors, without distinction, 
whether they are singular successors or not. 

The Lords found the Parishioners only liable for the 500 'merks paid by the 
minister at his entry, and found, that at the time of the reparation, the Parish* 
ioners not being liable, were not then lucrati ; and are not liable by the subse- 
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No <?. quent acts, which extend not ad preeterita ‘ r neither did they find the angular 
successors liable, but that the heritors for the time were only obliged. 

Fol. Die. v. a. p. 62. Stair, v. l. p. 659, 

Gosfotd reports this case. 

Mr Laureece Charters, as executor to his father, who was minister at 
Curry, pursuing the present heritor for payment of L. rood for building and re- 
pairing the manse, upon the late act of Parliament ; it was alleged for some of 
the heritors, that they were singular successors, and could not be liable, seeing 
the said expenses were not declared to be debitum fundi, and a real debt, which 
the Lords did sustain ; albeit, it was answered, that the act of Parliament or- 
dains all heritors to be liable-without distinction, ad, It was alleged for those 
that were heritors, the time of the reparation, that they could not be decerned 
but only for 500 merles, which was the most that heritors were liable to the 
time of the said reparation, which was before the year of God 1649, at which 
time, by act of Parliament, it was extended to L. 1000. The Lords did like- 
wise sustain this allegeance, and restrict the sum to 500 merks, notwithstand- 
ing it was alleged, that the charges were utiliter expended for the heritors, who 
after the act of Parliament 1649 might have been compelled to make the 
same, 

Gosford MS. No. 223, p. 89. 


Hamilton of Monkland against Maxwell. 

No Upon the report of Redford, betwixt Hamilton of Monkland and 

Maxwell, the Lords found, that a debt due by a person who had disponed hi® 
land upon the account that a manse was built,., and that he was resting his pro- 
portion of the charges, is not debitum fundi,. 

Clerk, Hamilton. 

Fol. Die. v. i p. 62. Dirleton, No 274, p. 133. 

1675. June 23. &- July 16. 

Douglas of Kilhead against His Vassals. 

No 7, The retoured duties which are only due before citation in the general decla- 
rator o’f non-entry, are debita fundi, but the superior’s claim to the full duties 
thereafter, is only a personal action against intromitters, 

Fol. Die. v. 2. p. 62. Stair. Dirleton. 

*** This case is No 36. p. 9318. voce Non-Entrt. 
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167 5. June 24. Snow against Hamilton. 

Edgertoun Snow as assignee to the relief due by act of Parliament to 
the heritor, whose lands were designed for a glebe to a minister, having obtain- 
ed decreet against Hamilton of Munkland for the proportional part that befel 
his lands in the parish ; he gave in a bill of suspension ; and the Lords having 
caused the reasons to be discussed upon the bill, he insisted upon this reason, 
that neither he nor his land were liable for that relief, because the designation 
was eleven years ago, and so could only affect the heritor at that time, but 
could not affect him as singular successor. It was answered, that the relief be- 
ing constituted by the act of Parliament, it became debitum fundi . 

The Lords found, that the relief by the act of Parliament, did only affect 
the heritor for the time, but did not affect singular successors as not being 
debitum fuudi, but was like ministers stipends which burden the heritors but not 
angular successors. 

Fol. Die. v 2,p. 63. Stair, v. 2. p. 335. 

*** Gosford reports this case. 

1675. June 23. — There being some lands disponed to Mr Snow with abso- - 
lute warrandice, and there being a glebe designed out thereof to the minister 
of the parish, and a decreet given against the rest of the heritors for relief ac- 
cording to their proportionss ; there was a pursuit raised against Hamilton for 
bis proportion effeiring to the lands now possessed by him. It was ; alleged, that ' 
that the defender being a singular successor unto these lands, long after the de- - 
signation of the glebe, he was not liable to any relief decerned against his 
author, seeing a right of relief was not debitum fundi. And the heritor, the 
time of the designation, who was decerned, can only be liable to relieve, tha* 
being only a personal action against him. It was replied, that the act of Parlia- 
ment anent designations of glebes, ordaining that the heritor, out of whose lands 
they are designed, should have relief out of the rest of the lands, did imply 
that he had a real right in all these lands until he was relieved. The Lords did 
sustain the defence notwithstanding the reply, and found that, albiet the pre- 
sent heritors were liable for their proportions, yet singular successors could not 
be distressed, seeing the lands themselves were not affected;; and it Was impossi- 
ble that they could know any such burden, there being neither sasine nor inhi- 
bition or other diligence contained in any public register, which might be the 
ground of any real action against them. 

Gosford, MS. p, 471. No 759. - 
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1676. July 6 . Blair of Kinfawns against Mr Thomas Fowler. 

In the case betwixt Sir William Blair of Kinfawns and Mr Thomas Fowler, 
it was found, that an action, at the instance of the executors of a minister, for 
building a manse, and refunding the expenses of the same, is competent a- 
gainst the heritors for the time and their representatives; but not against a sin- 
gular successor, and that it is not debitum fundi. 

Reporter, Ncwljth. Clerk, Gilson. 

Fol. Die. v. 2. p.* 6a. Dir le to ft. No 37a. p. 182. 


*** Gosford reports this case : 

In a reduction and suspension of a decreet obtained and assigned to the mi- 
nister by the relict of Mr James Oliphant against Kinfawns, before the Sheriff, 
for payment of his proportion of the reparation of the building of a manse, 
upon this reason, that the decreet was most unjustly pronounced against him, 
who was a singular successor, and had no interest in the parish the time of the 
building of the manse, for which expenses the heritors for the time were only 
liable after valuation ; but, that debt not being debitum fundi , but only due 
by act of Parliament, which imposeth it upon the present heritors, can never affect 
a singular successor, as was decided in the case of Guthrie against the L. Macker- 
ston, No 74. p. 10137. It was answered for the charger. That the decreet could 
not be reduced nor suspended upon that ground, because, by the act of Parliament, 
it is provided, that buildings and meliorations of manses should be valued at the 
incumbent’s death, and belonged to the executors, and were payable by the heri- 
tors the time of the valuation ; but so it is that Kinfawns was then an heritor, 
and as, in law, he would be obliged to pay that same proportion, if the manse 
had not been built, so he now enjoying the benefit thereof, he ought to be li- 
able ; and as to the case of Guthrie and Mackerston, it doth not meet that 
which is now in controversy, seeing he was neither heritor the time of the in- 
cumbent’s decease, nor of the valuation. The Loros having considered this 
as a leading case, did suspend and reduce the decreet upon the reasons libelled, 
notwithstanding of the answer, being chiefly moved upon the reasons, that the 
act of Parliament did not at all make the expenses of building and repairing of 
manses to be a real debt affecting a singular successor, after valuation of their 
lands, that they shall be liable to the incumbent or his executors ; and if it 
were otherwise interpreted, no singular successor could be secure after a lawful 
purchase, seeing there is no register of such burdens, or of discharges thereof. 
2 do, If ministers be clearly founded in law, and never pursue the present heri- 
tors during their abode in the parish, nor after they are gone out, it is presum- 
ed that they have been satisfied, upon which grounds Kinfawns was most fa- 



Digitiz i 


by Google 



Sect. i. PERSONAL and. REAL, 10169 

vourable, there being no less than 30 years since the building of the said 
manse, and that if he was not paid, it was more just that he being in mord\ptsu - 
fiua negligentia , should pursue the former heritor or his successor, than a sin- 
gular successor who was no ways obliged. 

Gosford, MS. No 874. p. 555. 

A similar decision was pronounced, ad February 1672, Guthrie against 
Laird of Mackerston, No 74. p. 10137, voce Periculum. 


I 

1687. December 3. Earl of Southesk against Maxwell. 

The Earl of Southesk pursuing Maxwell of Hills for a dry multure, payable 
out of his lands to a mill belonging to Southesk in Annandale, which he had 
apprised for cautionry, he declared on oath, that he had possessed only 12 years, 
and had left it in the tenant’s hands ; yet the Lords advising this oath, found 
it debitum fundi , and decerned against him. 

Fol. Die. v. 2. p. 62. Fountainball, v. 1. p. 487. 


1694. 

Mr James Moir, Minister at Frasersbufgh, against Lord Salton, Laird of 
Techmuiry, and his Other Parishioners. 

The Lords found, that the expense bestowed by the minister in repairing 
his manse was not debitum fundi , and affected none but the heritors and pos- 
sessors at that time, and not singular successors, as was found, Mr Lawrence 
Charteris, No 5. p. 10165. > a °d found his right to foggage and grass was an an- 
nual prestation that could far less descend to singular successors ; but demurred 
a little if my Lord Salton could be reputed one, seeing he had bought in the 
rights on his grandfather Philorth’s estate. 

Fol. Die. v. ». p. 62. Fountainball , v. 1. p.-6Qi. 


1724. July 22. 

Colonel John Ersxine of Carnock against Charles Bell Writer to the Signet. 

Mr Scot Sheriff-clerk of Edinburgh, in his contract of marriage with Ma- 
rion Cuningham, became obliged to employ 10,000 merks on good security to 
her in liferent, and to the children of the marriage in fee; and for their farther 
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security, and in corroboration of the said obligation, he obliged himself to ia- 
feft her for her liferent, and the children in fee, in certain subjects within the 
town of Mussleburgh ; upon which he gave her sasine propriit manibus in Oc- 
tober 1689, and in the year 1705 she adjudged for the inlacks of her provi- 
sion. 

The deceast Mr Andrew Ure having adjudged the same subject anno 1692, 
there arose a competition betwixt Mr Bell, who had acquired right to Ore's ad- 
judication, and the Colonel who had right to the relict’s. Mr Bell was prefer- 
red upon his adjudication, as prior; but there occurred a question, ‘ Whether 

* or not the Colonel was preferred on the contract of marriage and infeftment, 

* though it was not an infeftment of annualrent, and albeit no adjudication had 

* been deduced thereon ; and whether the relict’s right of liferent was of such 
‘ a nature, that in case she had not got full payment of her provision stipulat- 

* e a by the contract, the inlacks could be charged as a real debt upon the com- 
‘ mon debtor’s estate, now when the liferent was determined?’ 

' It was pleaded for Mr Bell, 1 mo, That where land are burdened, and made 
a security for a sum of money, they are disponed expressly in security, which 
is explained in the clause of infeftment, and made an explicit provision, that 
they are to stand and remain affected, ay and while the sum for which security 
is granted shall be satisfied and paid ; but in the present case it is not so, for 
the precept bears a warrant to infeft her for heT liferent use ; and though the 
sasine propriis manibus cannot be said to proceed on a precept, yet it bears ex- 
pressly to be given to her for her liferent, and the symbols are the same which are 
used in infeftments of property, or rights of liferent of lands, and no money 
given and delivered as a symbol, which is always done, where the intention is, 
that there should be a money debt upon the subject, or an annuity of money ; 
her liferent right therefore must resolve into a locality, establishing to her a 
right to uplift the mails and duties while her liferent did subsist, but could last 
no longer than till her decease, and consequently there could be no claim 
thereafter for inlacks. 2 do. Whatever might be the import of the contract, yet 
-since the precept of sasine did only grant warrant to infeft her in the subjects 
for her liferent use, that wa6 sufficient to determine the 4 nature of the right, 
and no person was obliged to regard any other condition not exprest in the 


sasine. 

On the other hand, it was contended for the Colonel, imo, That it appeared 
from the contract, that Mr Scot’s intention was, in all events, to secure his 
spouse in the annualrent of 1 0,000 merks, for which he expressly obliged him- 
self, and to in felt her for security; wherefore she being infeft, the annualrent 
stood secured to her by the sasine, and the subject was impignorate to her for 
payment thereof; and as there could be no doubt, but if children of the mar- 
riage bad existed, they would have been secured in the fee by the infeftment, 
so the annualrent* must be secured to the mother in the same manner: And 
Resides, this is one cf those infeftments for security, which though distinct 
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from infeftments of annualrent, yet are equally burdens on the fee of him who 
grants them ; Lord Stair, b. 4. t. 35. § 24. 2 do. That the sasine con- 

tained at full length the obligation to infeft, and the obligement being to grant 
' infeftment for security of annualrents, the sasine must be interpreted in a con- 
gruity with it. It is true, that she was only infeft for her liferent-use, yet that 
was not the liferent-use of the subject, but of the sum secured upon it by in- 
feftment ; for she could have touched no more than to. the extent of the annu- 
alrent, whatever had been the value of that subject. And, lastly, That the 
meaning was the same, as if she had been infeft per expressum in an annual- 
jent, though in different words ; and though all the conditions in the cotraet 
had not been narrated, yet the infeftment bearing to be given conform to the 
tenor thereof, singular successors were bound, before they could purchase bona 
fide, to look into the conditions of the contract. 

The Lords found, that the inlacks of the jointure were a real burden, and 
that the adjudication was to be drawn back to the date of the infeftment. 

Reporter, Lard Royston. For the Colonel, Cba. Erskine. Act. Alex. Hay. 

Clerk, Maci*n%it. 

Fol. Die. v. 4. p. 63. Edgar, p. 99. 


1762. February 3. College of St Andrews against Creditors of Newark. 

In the year 1477, John Kinloch of Grume, granted to the friars predicators 
of St Monance a perpetual annuity of L. 20, to be levied out of his lands of 
Invery, part of the estate of’ Newark. A sale of this estate being brought be- 
fore the Court of Session, upon the bankruptcy of the proprietor, appearance 
was- made for the College of St Andrews, who had right by progress to this 
perpetual annuity ; and craved to have it declared as a condition in the articles 
of roup, that the estate should be burdened with payment of the said annuity. 
The Court had no hesitation to grant the prayer of this petition, even against 
a purchaser of the said lands of Invery, though the annuity was a rent-charge 
only, and never clothed with infeftment. The reason was, that rent-charge* 
were customary in Scotland before infeftments of annualrent were introduced ; 
and thev were real rights even without infeftment, so as to be effectual against 
all singular successors. What is curious in this case, is to find rent-charge* 
subsisting in Scotland even to this day. And it is remarkable, that here is a 
real right upon land against which the records afford no security to a purchaser. 

Sel. Dec. No 186. p. 251. 

Vol. XXIV. 56 o 
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SECT. II. 

Reversions. — Eiks to Reversions.— Reserved Faculty to Burden in a 
Disposition of Lands Arrears of Interest of an heritable Debt. 

1565. December 18. Home against Home. 

Anent the action pursued by Alexander Home, as assignee to the Earl Both- 
well, to redeem certain lands of Prendergast from William Home of Lochtille, 
liferenter of the said lands, and Alexander Home, fiar of the same, and his 
mother and tutors for their interest, it was alleged by the said Alexander, That 
the persons defenders foresaid should be compelled, by decreet of the Lords, to 
resign, renounce, and overgive the said lands to the said pursuer, because he 
caused lawfully warn the said defenders to receive a certain sum of money, con- 
tained in a reversion made by the said William Home to the said Earl Both- 
well’s father, to whose son and heir the said pursuer was assignee, and caused 
number the said money at the place affixed in the said reversion, and fulfilled 
the same in all points ; and because the said defenders came not to receive the 
said money, and fulfil their part of the said reversion, lawful time and day, the 
said pursuer consigned the said money contained in the reversion, in the hands 
of — — , conform to the same. — It was alleged by the defenders, That by no 
way they should be compelled to resign and overgive the said lands, nor grant 
the same lawfully redeemed ; because, since the making of the said reversion, 
the said Earl Bothwell, maker of the said assignee, long before the making of 
the same, had received a sum of money from the said fiar of the lands, and 
thereupon had given him an obligation, binding and obliging him, his heirs 
and assignees, that it should not he leisome to him nor them to redeem the s'id 
lands frae the said fiar nor his heirs, by virtue of the said reversion, until the 
said sum, contained in the obligation, was first paid, which was not done as 
yet.— It was alleged by the said pursuer. That he knew nothing of the said obli- 
gation, not it was never intimated nor shewn to him at no time, and specially 
at the time of the redemption ; and therefore, bona fide he used all things con- 
tained in the said reversion, therefore the said lands should be decerned re- 
deemed lawfully ; which allegeance of the said pursuer was admitted, and the 
lands decerned lawfully redeemed ; notwithstanding the allegeance of the d«^ 
fender, which was repelled. 

Fol, Die. v. 2. p. 63. Maitland * MS. p. 163, 
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1679. January 16. 

The Laird of Lamberton against The Lady Plendergaist. 

Umquhile Alexander Home of Plendergaist gave a reversion of certain ap- 
prised lands to Lamberton his good-brother, from whom he had the right of ap- 
prising, in these terms, ‘ That failing of heirs-male of his own body and his 
* brothers, he obliged his heirs of line to resign the lands in favour of Lamber- 
‘ ton, and the heirs between Lamberton and his sister.’ This Lamberton, as 
heir betwixt them, having used an order of redemption, and consigned the 
sum of L. 8000, on which the lands were redeemable, pursues a declarator a- 
gainst Plendergaist’s heirs of line, both the brothers having died without heirs- 
male. Compearance was made for the Lady Plendergaist, who produced her 
infeftment in these lands, and alleges that the bond granted by Plendergaist was 
only a substitution whereby Plendergaist preferred Lamberton to his own heirs- 
female ; for it bears only * an obligement on the heirs-female to denude, failing 
‘ heirs-male, which are the terms of the substitution ;’ so that Lamberton be- 
ing their heir of tailzie, he cannot quarrel Plendergaist’s deed for so just a cause, 
as providing a jointure to his wife, though it might import an obligement not 
to do any fraudulent or gratuitous deed to- vacuate this bond.— The pursuer 
answered , That he oppones the bond, which is no ways a substitution; but a 
positive obligation to denude upon payment of L. 8000 j and though it be con- 
ditional, yet it is an effectual obligation, and a true reversion registrated, which 
by the act of Parliament anent reversions is a real right, affecting the ground 
against singular successors, though for the most onerous causes; and therefore 
the Lady’s infeftment being posterior to this reversion registrated, it cannot -im- 
pede the redemption and declarator, but can only affect the sums consigned, as 
coming in place of the laryl redeemed, whereby the decreet will bear, that the 
sums are to be employed for the Lady’s liferent use. — It was replied , That this 
bond, bearing ‘ love and favour,’ can be interpreted no further than a desti- 
nation of succession, otherwise Plendergaist should have bound up himself and 
his heirs-male for ever that they could never sell or burden this land ; for tho’ 
his brother or be had had heirs-male to three generations, they might have fail- 
ed thereafter, and thereby be incapacitated to dispone ; 2 do. This bond can be 
no reversion, which is pactum de retrovendendo , and which indeed is made real 
by statute ; but it can only be in the case that a party infeft dispone his lands 
qp reversion, but here Lamberton was never infeft. — It was duplied. That this 
reversion did certainly hinder Plendergaist or his brother to dispone ; and tho’ 
it were extended also to hinder their heirs-male to dispone, there' is no incon- 
sistence; but it is like the Lords would have so interpreted the clause if there 
had been heirs-male ; for the clause * which failing,’ in substitutions, is by our 
custom understood whenever they shall fail, though once heirs did exist, con- 
trary to the interpretation of the Roman law, which by once existence of the 
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institute, did wholly evacuate the substitution, ' but failing heirs,’ when it is 
not in a substitution, but in a condition, is only meant of the immediate heirs- 
male ; so that if either of the brothers had had an heir-male at their death, the 
reversion did expire. As to the second, neither law nor statute makes distinc- 
tion, whether a reversion was granted to him who was formerly infeft, albeit that 
being the ordinary case of reversions, it is thence called pactum de retrovendendo , 
yet there are many reversions granted to other parties than the granter’s au- 
thors, which being registrated, are as secure and real rights as the others. 

The Lords sustained the declarator, and repelled the defence for the Lady, 
and found this not to be a substitution, but a conditional reservation, and re- 
gistrated, and the condition purified, so that no infeftment subsequent to the 
reversion could exclude the redemption, but ordained the money consigned to 
be employed for the Lady’s liferent use. See Substitute and Conditional 

Institute. , 

Fol. Die. v. 2. p. 63. Stair, v. 2 .p. 673. 


Fountainhall reports this case : 

In thq action between Renton of Lamberton • and the Lady Plendergaist, the- 
Lords ‘ found Lamberton’s right more than a bond of tailzie, and that it im- 
ported a reversion, and that the Lady behoved to liferent the wadset money.’ 

Fountainhall , v. 1. p. 34. 


1708. February 18. Sir James Dalrymple against Sir John Inglis. 


The Lord President of the Session, as purchaser of the estate of Nqrth Ber- 
wick, pursues Sir John Inglis of Cramond in a declarator and reduction of Sir • 
John’s rights affecting that estate, and particularly insisted against an eik grant- - 
ed by Sir William Dick to Mr John Inglis, then of Cramond, in July 1651, 
acknowledging he had engaged for him to Mr James Whitehead of Park for 
L. 10,000 Scots, and that he had a wadset upon his lands for L. 20,000 former- 
.ly due, therefore declares there shall be no lawful redemption by re-paying the 
said L. 20,000, unless Cramond be likewise freed and liberated of the said 
L. io.coo due to Whitehead ; against which the President contended, That it 
was no real right, but a mere personal declaration, wanting all the essential re- 
quisites to a formal eik ; for, imo. It does not bear these material words, ‘ and 
*• hereby adds, and eiks the foresaid sum to the reversion ;’ 2 do, It is not added 
to a proper wadset, but to a wadset affected with a back-tack, and yet bears 
nothing anent augmenting the back-tack duty ; 3 tio, It bears no obligement to 
pay, but only that the lands shall not be redeemable till it be paid ; which is no 
more than what all wadsets bear, that there shall be no legal nor valid redemption, 
till the back -tack. duties, termly failzies and penalties be paid ; and yet no law- 
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yer ever pretended that these were real ; qto, It is so far from bearing a clause 
consenting to thejregistration in the register of sasines and reversions, in which re- 
cord they have put it, that it bears only a warrant to insert in the books o 
Council and Session, in which register they did not put it ; so it is plain, they 
never looked upon it as a formal or valid eik ; and therefore any intromissions 
Cramond had with the rents of North Berwick, must go to extinguish the 
L. 20,000 in the principal wadset, and can never be ascribed to the said eik, 
which is no better than a personal bond, and could never be the title of his in- 
tromission with the mails and duties.— Answered for Cramond, That he oppon- 
ed his eik, which had all the materials required^by law ; for though it wanted 
these words of adding and eiking, and a further back-tack duty, yet it materi- 
. ally and virtually contains them all ; for he who declares that there shall be no 
redemption used till this sum be paid as well as the sum in the principal wad- 
set, says as much on the. matter as if he incorporated it into the wadset, added 
and eiked it thereto, and declared it a part thereof. And as to the clause of re- 
gistration, it is confessed that, in executive writs, where executorials are to pass 
on a charge of six days, there mu$t be a formal explicit consent ; but in regis- 
tration appointed merely for publication and intimation, such as that of rever- 
sions and eiks, there is no need of the party’s consent, the law supplies it- 
And as to my father’s intromissions, they cannot be ascribed and imputed. to 
the principal sum in my wadset, but are already applied by an interlocutor ®f 
the Lords, in trie act anno 1685, to the sum in the eik; and which is both con- 
sonant and agreeable to the principles ^and analogy of law, where indefinite 
payment is made to a creditor having two sums owing him, the one due by cau- 
tion, and the other without it, the application is made to the sum wanting cau- 
tion, as the presumed will of the party to preserve his sum, which he has un- 
questionably secured entire, and rather to pay the less secured debt, which by 
a contrary application might come to be altogether lost, as was found 13th Fe- 
bruary 1680, M'Rieth contra Campbell, No 3. p. 6801. — Replied, The said 
interlocutor was obtained when Stewart of Coltness, the other competior, was 
•forced to flee, and was forfeited, and therefore not to be regarded.; but by a 
contract of communication betwixt Cramond and them in 1654, it appears no 
stress was laid upon this eik ; for, in deducing his rights, it is not so much as 

mentioned. The Lords found it was not such an eik,as to be a valid title fbr 

possession, and that Cramond’s .intromissions could not be imputed to it, but 
they behoved to extinguish the sum in the wadset, and therefore reduced it, as 
only being a personal right, which could not aflect the lands ; as also reduced , 
the said act in 1685, in so far as it found the intromisSions imputable to the eik, . 
as well as to the wadlet. 

Fol. Die. v. 2. p. 63. Fountainhall, v. 2.p. 432-. . 
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Forbes reports this case : 

Sir William Dick and his sons havipg granted a wadset of their lands of 
North-Berwick to Mr John Inglis of Cramond, and John Joussie of Westpans, 
equally, redeemable for L. 20,000, containing a back-tack for payment of the 
annualrent thereof, and a clause that no redemption should be held till the 
whole back-tack duties, termly faikies, and all other sums, wherein these wad- 
setters should be creditors to Sir William, were satisfied, together with the prin- 
cipal sum ; Sir William also granted a declaration apart thereafter, in July 
1651, bearing, ‘ That Cramond, Joussie, and others therein mentioned, were 
* engaged to Mr James Whitehead of Park for the sum of L. 10,000, borrowed 
‘ and applied for Sir William’s use and behoof j’ and declaring, ‘ That the wad- 
4 set right should not be redeemable, upon repayment of the foresaid L. 20,000, 
4 annualrents, and expenses thereof, unless they were freed of their engage- 
4 ment for the L. 10,000, annualrent, and expenses;’ This declaration bears 
only a clause of registration in the books of Council and Session, that letters 
and executorials may pass thereon ; but is registered in the record of sasines 
and reversions. Cramond and Joussie, in August 1652, obtained, upon the 
wadset and declaration, a decreet of mails and duties in absence, and thereby 
possessed the wadset lands. Sir Hugh Dalrymple, Lord President, who pur- 
chased these lands, as the highest, offerer at a public roup, insists now against 
Sir John Inglis, in a declarator of extinction of the wadset, by his and his pre- 
decessor’s intromission with the rents of the wadset lands. 

Alleged for Sir John Inglis ; That his and his author’s intromissions must be 
ascribed in payment of the principal sum and annualrents in the eik to the 
reversion, as well as to the sums in the principal wadset. 

Replied for the President ; What Sir John Inglis pretends to be an eik, is but 
a declaration, bearing registration for execution, which cannqt become an eik 
by the creditors thinking fit to record it in the register of sasines and reversions 
without any special consent, pactiori, or design on the debtor’s part to make it 
real ; which did not in the least alter the nature of the obligement, more than 
Tegistrating a personal bond in the register of sasines could make a real right ; 
and is of no more effect than the usual clause in the wadset itself, that ex- 
penses, termly failzies, and all other sums, shall be paid before redemption, 
which was never pretended to afford any title to mails and duties, or an addi- 
tional back-tack duty to' the wadset. An eik to an improper wadset, or to an 
annualrent, signifies nothing, unless the back-tack be declared void, conform 
. to the irritant clause in the wadset ; or it contain a new back-tack duty ; or 
unless the infeftment of annualrent contain a new annualrent; For what im- 
ports it, that the granter of an annualrent, or an improper wadset, obliges 
himself that there shall be no redemption till an additional sum be paid ? It is 
a matter of indifferency to a debtor, whether the annualrent or wadset right 
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be redeemed or not. If this pretended eik had the real effect to stop redemp- No 1 
tipn, the President would chuse rather not to redeem, but still to lie subject to 
the back-tack duties. And though custom hath introduced eiks to proper 
wadsets, which generally are more valuable than the sums therein contained, 
an eik to the reversion of an annualrent, or an improper wadset, was never 
sustained to have any real or legal effect. 

Duplted for Sir John Inglis ; Eiks adjected to reversions, and duly registered, 
have the same effect as if contained in the principal wadset ; and the infeft- 
ment unredeemed is a real burden upon the ground, and a title of mails anct 
duties for payment of sums in the eik, as well as those contained in the prin- 
cipal wadset. Albeit the eik doth not bear an obligement for an additional 
back-tack duty, or an assignation to mails and duties, yet the making the said 
eik to the reversion was a virtual addition to the back-tack duty, as being an 
addition to the principal sum in the wadset ; and the disposition and infeft- 
ment, upon the principal wadset right, became a title for payment of the sums 
contained in the eik, as well as those in the wadset itself, 'idly, The question 
here not being about the recovery of payment by virtue of the decreet of mails 
and duties upon the eik, as well as the wadset, but concerning the application 
of indefinite payments already recovered, and intromissions had by Cramond, 
the creditor (now that the debtor is insolvent) must have his election, 
and be allowed to apply the payments in satisfaction of a debt that is least 
secured, and in greatest hazard, February 13th 1680, M‘Rieth against Camp- 
bell, No 3. p. 6801. 3 dly. There is no consent of parties requisite for regis- 

trating eiks in the register of reversions, because that is for publication only ; 
and consent is only needful to the registrating of writs, in order to execution 
and diligence. 4 thly, There is a great difference betwixt an eik to an improper 
wadset, which is a right of property, and an eik to an infeftmentof annualrent, 
which is only a servitude on the property, and so not a proper subject to bear 
the burden of an additional eik ; nor doth there appear any sufficient ground 
of difference in this case betwixt a proper and improper wadset, both being . 
rights of property, while unsatisfied or unredeemed, though not extinguishable 
the same way. 

Triplied for the President ; The allegeance that an additional back-tack duty 
doth naturally result from such an eik, is made invita juris prudentia, without 
authority or example ; and, where was it ever pretended, that a party obtain- 
ing a decreet in absence upon several titles, some good, some bad, the intro- 
mission should be equally ascribed to all ? - Intromission is always imputable to< 
a preferable right, at least to a valid right. 

The Lords found, that the declaration produced is not such a valid eik as to. 
be a title of Cramond’s intromission, to which his possession might be ascribed;, 
a 5 well as if the eik had been added to the principal wadset. 

Forbes, p. 244, 
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No 17. 

Competition 
of creditors 
upon the 
price of a 
bankrupt es- 
tate, relative 
to arrears of 
interest of an 
heritable debt 
where there 
was one ca- 
tholic credi- 
tor, and two 
secondary. 


1753. November 1 8. &• 1755- February 4. 

Competition of the Creditors of Benjedward. 

Douglas pf Benjedward, April 1739, granted an heritable bond to Lord 
Cranston for the sum of L. 2400 Sterling, which the same year was catoveyed 
by his Lordship to the Earl of Cassillis, for security of the sum of L. 2000 ; 
and, upon this conveyance, infeftment was expede. In the year 1751, the 
estate of Benjedward was sold by public roup, upon a process brought by the 
apparent heir ; and the Lord Cranston was preferred, in the first place, for the 
said principal sum of L. 2400 Sterling, and for the interest due thereon, ex- 
tending, at Whitsunday 1751, to L. 860 Sterling. This sum of bygone interest 
was arrested in the purchaser’s hands by some of Lord Cranston’s personal cre- 
ditors ; and, after the date of the arrestments, his Lordship conveyed the heri- 
table bond, with the arrears of interest, to the Master of Ross, for security to 
him of a debt of L. 600. The purchaser brought all the creditors into the 
Court by a multiple-poinding, in order to have their preferences adjusted. 
This case created a good deal of struggle. But, after a hearing in' presence, it 
was found to resolve into the simple case of a catholic creditor over two sub- 
jects, and two secondary creditors, one upon each subject. The principal 
sum, and the bygone interest, contained in the bond due to Lord Cranston, 
were considered as the two .subjects, the former affected by the Master of Ross, 
the latter by the arresters ; and the Earl of Cassillis was the catholic creditor, 
preferable upon both subjects. After attaining this just view of the matter, 
the judgment was easy, namely, that the scheme of division should be so ad- 
justed, as that the debt due to Lord Cassillis was to be taken out of the princi- 
pal sum, and out of the interest proportionally ; which left a residue of the 
principal to be drawn by the Master of Ross, and a residue of the interest to 
be drawn by the arresters. 

The opinion of Lord Elchies was, That whatever payments are drawn by 
Lord Cassillis, must impute, in the first place, to extinguish the interest due 
upon the heritable bond ; and that whatever residue is over, after Lord Cassillis 
draws the sum due to him, must be a part of the principal to be drawn by the 
Master of Ross. I answered. That this might hold by the old form of an an- 
nualrent-right, where inieftment was given for security of the interest solely ; 
and consequently, that whatever was levied by a poinding of the ground must , 
impute into the interest j but that the present form of an annualrent-right 
was different, being a security for the principal as well as the interest. Hence, 
when the rents are levied by the poinding of the ground, there is nothing in 
the nature of the right which bars an application either to the principal or in- 
terest, as the creditor pleases It is true, that indefinite intromission, as well 
as indefinite payment, is applied first to the. interest in a question with the 
debtor ; but that this proceeds upon a principle of equity for which there is 
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no place when the debtor is out of the question by his bankruptcy. When No 1 7. 
this is the case, another principle of equity takes place, that the catholic cre- 
ditor must act impartially, and forbear to benefit one secondary creditor by 
oppressing another. 

The following objection touched some of the Judges. Laying aside the 
Master of Ross, the arresters would be secure of their payment ; for if the 
Earl chose to levy the interest for his payment, they would be entitled to de- 
mand from him an assignment to the principal sum. And it was thought that 
the arresters could not be hurt by the conveyance to the Master of Ross of the 
principal sum, afteir their arrestments were laid on. But the answer to this 
was obvious, that the security taken by the Master of Ross, in the course of 
‘commerce, was lawful ; and that, in adjusting matters betwixt him and the 
arresters, with regard to the being entitled to an. assignation, priority is no plea, 
they being in pari casu with regard to every equitable consideration ; that is, 
being equally certantes de damno evitando, they are equally entitled to an assig- 
nation from the catholic creditor ; their claim being founded upon equity, and 
not upon strict law. 

This case was reviewed upon a petition for the Master of Ross, who pleaded 
a new point, which I thought without foundation, viz. That Lord Cranston’s 
infeftment of annualrent was totally conveyed to Lord Cassillis, and that no- 
thing remained with the disponer but a personal reversion, which could not be 
affected by arrestment. The Court, 4th February 1755, altered and preferred 
the Master of Ross to the arresters ; whether upon this new point, or upon 
what was formerly pleaded against the arrestments, as informally laid on in the 
hands of the purchaser of the estate, I cannot take upon me to say. I- can 
only say, that there was no intention to alter the above interlocutor, which is 
certainly well founded, supposing the arrestments effectual to carry the bygone 
interest of the heritable bond. But the arresters having afterwards reclaimed, 
the Court, upon their petition, with answers for the Master of Ross, adhered, 

9th July 1755- In advising this petition and answers, the Court lost sight al- 
together of the principles of equity above set forth. They adhered to . their 
last interlocutor, upon this footing, That Cassillis was bound in law to take 
payment of the interest primo loco ; that this was' his duty, even after the arrest- 
ments were laid on ; and, therefore, that Cassillis having done nothing arbi- 
trarily, was not bound to grant an assignation to the arresters ; nor could he 
justly grant it. 

Set. Dec. No 59. p. 77. 


1760. August 7. Younger Children of Henderson against Creditors. 

No it. 

A reserved faculty to burden with a certain sum, in a disposition of lands 
by a father to his eldest son, being exercised afterwards by way of legacy or 
Vol. XXIV. 56 P 
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provision to the younger children ; the son having contracted debts, his credit 
tors adjudged the lands, and one of them completed his right by charier and 
infeftment. In a cqmpetition“ after the father’s death, the younger children, 
who also adjudged, insisted for a preference, on this ground, that the eldest 
son’s right was qualified, and that the adjudications against him could not 
carry the reserved right in the father, which was neither in hcereditate jacente 
of him, nor disponed to his eldest son. Answered, A personal deed of the 
father, the disponer, is -not entitled to compete with creditors or purchasers 
who stand infeft by the proprietor. The father, in virtue of his reserved 
faculty, could not have a greater power than if he had reserved a part of the 
fee ; and as, in that case, his personal deeds could not affect the lands, nor 
compete with real rights granted by the heir after his own fee is at an end ; 
so it is equally inconsistent to suppose, that a personal bond or legacy granted 
by one who has a reserved faculty should affect the land. Such deed cannot 
be discovered from any record ; and it would be putting lands extra commer- 
cium to give it the effect pleaded for by the legatees. — The Loads found, that 
the younger children were only preferable for their provision according to 
their diligence. See Appendix. 1 

' Fol. Die. v. 4. p \ 64.' 


1774. July 5. James IJill against Mary Hill. 

Mary Crawtord, proprietor of the lands of Gairbraid, did, after the decease 
of her husband, dispone the same to her eldest son, Hugh Hill, in his contract 
of marriage, and to the heirs-male of the marriage ; whom failing, to the said 
Hugh Hill’s nearest heirs and assignees, with the burden of an annuity to his 
wife ; and reserving Mary Crawford’s own liferent, with liberty to dispose of 
the coal and wood thereupon, during her life, as she should please. 

The said contract reserves to her full power and faculty, at any time in her 
life, etiam in articulo mortis, to burden and affect the foresaid lands disponed 
with the sum of 8000 merks Scots money, to be destinated and provided by 
her, either in favour of her other children, or such person or persons as she 
shall think fit, and in what manner she shall think proper, to be paid at the 
first term next after her decease, with the payment whereof -the said lands 
* shall be burdened, as well as the said Hugh Hill, his heirs and successors ; 
‘ and which reservation and provision shall, for that end, be inserted in the 
‘ procuratories and instruments of resignation, and precepts and instruments of 
‘ sasine to follow hereon, in time coming, during the lifetime of the said Mary 
‘ Crawford, and until the said Hugh Hill, or his foresaids, be duly discharged 
‘ of the foresaid 8000 merks.’ 

/ 


Digitized by 


Google 



Sect. 2. 


PERSONAL and REAL. 


iei8i 


/ 


The reservations in favour of Mary Crawford are repeated in the procuratory 
of resignation* precept of sasine, and likewise specially inserted in the instru- 
ment of sasine. 

Of the same date with- the contract, Hugh Hill granted his obligation, recit- 
ing, that it was communed and agreed betwixt Mary Crawford, his mother, 
and him, that the said Mary Crawford should have power reserved to her to 
burden in manner above expressed, with the payment whereof the said lands, 
as well as Hugh Hill and his heirs and successors therein, should be burdened. 
Then follows this clause : And * it being reasonable, that I should grant this 

* personal obligement, in terms of the said communing, in corroboration of, 

‘ and but prejudice to the heritable security therefor, by the contract of mar- 

* riage ; therefore I hereby bind and oblige me, my heirs, &c. to pay to the 

* said Mary Crawford, her executors, legatars, or assignees, the foresaid sum of 
4 8000 merks Scots money, in such manner and proportions as shall be appoint- 
4 ed by her, by a writ under her hand, at any time hereafter, etiam in articuh 
1 mortis ; and, failing of such destination, assignation, or testament, to the 
4 nearest of kin of the said Mary Crawford, equally amongst them, and that 
4 upon the first term after her decease/ 

In 1733. Mary Crawford executed a testament, appointing her seven daugh- 
ters, therein named, to be her executors and legatars, leaving to her said 
.daughters, equally, all goods, gear, &c. which should belong to her at her • 
death ; 4 together with whatever sum or sums of money, with the burdett 
4 whereof I disponed certain lands to my son Hugh Hill ; declaring hereby, 

4 that whether the said disposition .be actually burdening the said lands, or 
4 whether the same be reserving a faculty to me to burden the same, I da 
4 hereby -actually use and exerce my right thereof, and do hereby dispose of 
4 the said sum, to the full extent thereof, to and in favour of my said daughters 
4 above named, equally in manner above mentioned; willing and ordaining 
4 these presents to be a full' and absolute conveyance of the said subjects, as if 
4 conceived in the most ample manner/ , 

In 1737, Mary Crawford executed a disposition, proceeding upon the narra- 
tive of the reservation in the marriage-contract, and of the obligation granted 
by Hugh Hill relative thereto ; and disponing in favour of her said seven 
daughters, equally among them, the foresaid 8000 merks, 4 wherewith ' the 
lands of Gaiibraid are burdened, in manner contained in my son Hugh Hill’s 
contract of marriage, and which is also contained in the said personal obliga- ' 
tion granted by my son to me, withannualrents and penalty competent thereon; 
together with the said contract of marriage, and the said personal obligation, 
and all other rights in my person, for recovering the said 8000 merks, annual- 
rents, and penalties foresaid/ She also assigns to them all goods, gear, and 
sums of money that should belong to her at her death. 

Mary Crawford died in 1748, leaving eight surviving children, vit. Jean, 

Helen, Hugh, Margaret, Laurence, Anne, Mary, and Isabel. 

36 P 2 
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Mary Hill, the only child of Hugh Hill, on his death, succeeded to the lands 
pf Gairbraid. 

Some years ago, Laurence, Jean, and Margaret, obtained themselves con- 
firmed executors, qua nearest of kin, to their deceased sisters Anne, Mary and 
Isabel, and gave up, in inventory, the proportion of the foresaid sum of 8000 
xnerks, which belonged to them in consequence of the deeds before narrated. 
But Laurence Hill having afterwards been advised that this confirmation was 
erroneous, for that the 8000 raerks, in consequence of the clause in the mar- 
riage-contract, making the same a real burden upop the lands of Gairbraid, 
fell to be cousidcred as an heritable debt, descendible to the heirs of the credi- 
tors j he therefore made up titles to the shares of his younger sisters, Anne, 
Maryl and Elizabeth, by obtaining himself served heir of conquest to them; 
and, upon that title, the present action was brought in his name, before this 
Court, against Mary Hill, the only daughter and heir of the said Hugh Hill, 
the debtor, concluding for payment of three sixth shares of the 8000 merks 
which belonged to the said Anne, Mary, and Elizabeth Hills, to which they 
had right by their mother’s settlement, as aforesaid; and which, upon Laurence 
Hill’s decease, was insisted in by James Hill, his son and disponee. 

Pleaded, in defence : That the debt was not an heritable subject, but move- 
able, and descendible to exedutors ; for that the reservation in the marriage- 
contract was only a reservation of a power and faculty to burden the lands with 
the foresaid sum of 8000 merks, but does not, de preesenti, burden the same 
therewith ; besides, in the case, the creditor in whose favour the the burden was 
to be imposed, was altogether uncertain ; and that, therefore, unless that facul- 
ty had been properly exercised by a deed, charging the debt expressly as a bur- 
den upon the lands, itjvould be no more than a mere personal debt, descend- 
ible to executors, and not to heirs. 

Answered, The right reserved by Mary Crawford over her estate, when she 
disponed the same to her son in his marriage -contract, does not fall to be con- 
sidered as a mere faculty, to create a burden upon the land, which she was un- 
certain whether she could ^exercise or not, but as a debt really created at the 
time against the disponee, and with which it is expressly declared that the 
lands shall be burdened ; and that, for that end, the reservation should be insert- 
ed in the procuratory, &c. and which was done accordingly; so that an after 
infeftment granted by her, in consequence of her reserved powers, became al- , 
together superfluous. No more remained to be done upon the part of the dis- 
poner, than to point out the person or persons to whom the 8000 merks were 
payable, and which she might execute in any form she inclined, and which was 
accordingly done effectually and properly by the relative bond, which (as the 
marriage contract itself, containing the powers, fell to be in the hands of the 
disponee) she, of the same date with the contract, took from her son, payable 
to such persons as she should appoint ; and failing her appointment, equally a- 
mong, her nearest of kin, or, in other words, her own children, who, in feet, 
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from the beginning, were creditors for that sum; and though Mary Crawford 
had not made use of the power belonging to her by any new nomination, their 
right remained -intire. 

The relative bond being only conceived in the form of a personal bond, does 
not in the least weaken the pursuer’s plea ; as no more remained or was neces- 
sary, than to take from the debtor a personal obligation for payment of the 
debt, ascertaining and pointing out the creditor to whom the same was payable. 

And if the marriage contract, and the relative bond of the same date, are 
considered as partes ejusdem negotii , (which is the proper light in which they fall 
to be viewed) it is plain that both the sum and the creditor are defined; for, fail- 
ing a particular nomination to be made by herself at any time of her life, the 
sum is to be given to her own children : and being evidently a real burden 
affecting the lands, in that view it is an heritable debt, descendible to heirs, and 
not to executors. 

' Replied, The reservation can never of itself create the burden ; and it is 
a decided point, that, if the person who has the power of burdening dies with- 
out exercising it, the faculty is of course at an end. So the Court found very 
lately, in a case which seemed to be attended with a good deal of hardship, the 
younger children of M‘Lean against their brother. See Appendix. The ar- 
gument on the other aide carries a contradiction in the bosom of it ; for how 
ea;» it be supposed that Mary Crawford, in the same deed, should be both burden- 
ing and reserving a power to burden ? If she had understood the burden to be al- 
ready created, the reservation of 9 liberty or faculty to create the Durden, would 
have been altogether preposterous. 

And the words laid hold of by the pursuer, 4 with the payment whereof the 
4 said lands, and others hereby disponed, shall be burdened, as well as the said 
4 Hugh, his heirs and successors therein ;* it is evident, are not inserted for the 
purpose of creating an immediate faculty to burden by the disposition then grant- 
ed, but are consequential of the faculty reserved to burden ; and the purport of 
them is to declare, that the faculty to burden the lands being exercised in a ha- 
bile manner, the said lands should then he liable, as well as the person of the 
disponce, to make good the payment to those in whose favour it was conceived; 
but it could never be the meaning of this part of the clause to contradict the 
former, and to establish that the lands should be burdened, although the facul- 
ty should never be exercised, or although it should be exercised in a manner 
inhabile to create a real burden. 

Again, the relative bond had no doubt the effect of creating a personal obli- 
gation against Hugh Hill ; but still this personal bond did not lay any burden 
upon the lands ; it did not enter the register of sasine 6 in any shape. It was not 
in its nature heritable, nor meant any such ; nor had Mary Crawford, at that 
time, resolved in whose favour she was to exert the right. No singular succes- 
sor in the lands would have been bound to pay the least personal regard to this 
bond ; and the only thing he could possibly see, from the infeftment upon the 
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No 19. contract, was, that Mary Crawford had a facility reserred to burden the lands, 
as well as the person of the disponee, with the payment of 8000 merles ; but 
he could not see that she had actually exercised it, far less in favour of whom, 
or in what manner. 

A faculty or power to burden land, must be exercised in a manner consisent 
with the feudal principles, and the security of the records, otherwise it can 
have no effect against third parties, or to constitute a real charge. The law 
has appointed no record for bonds granted in pursuance of reserved powers > 
and, therefore, if such powers could be exercised by mere personal bonds,' 
without infeftment, so as to affect the lands, and to be good against singular 
•successors, the greatest embarrassment would ensue. Accordingly, from the 
Decisions, voce Faculty, it will be seen, that this Court has never, at any pe- 
riod, sustained a personal bend referring to a faculty, as sufficient to consti- 
tute a real burden upon lands; 8th July 1760, the younger children of 
James Henderson against the Creditors of Francis Henderson, No 27. p. 1441. 

The Judgment pronounced by the Lord Ordinary, and which, was afterwards 
adhered to by the Court, was as follows : 

" Finds, that the 8000 merks Scots, disponed by Mary Crawford to her daugh- 
ters, were moveable quoad the said daughters, and descended to their nearest 
of kin, and not to their heirs ; and, ..therefore, sustains the objections to the 
pursuer's title, assoilzies the defenders, and decerns ; reserving to the pursaer 
to insist in a proper process against the defenders for such share of the said sura 
as belongs to him, as one of the nearest of kin to bis deceased sisters”. 

'• Act. Macqutcn. Alt. Hay Campldi. Cleik, Tail. 

Fol.-Dic.v. 4 f. 65. Fac Col. No 120. p. 321. . 


- SECT. HI. 

Paction by Declarators, Back-bonds, &c. relative to Personal rights j 

when real ; when personal ? 


1630. March 24. Maxwell against Lord Harries. 


No to. 

A singular 
successor to 
the creditor 
in a bond, 
was found not 
subject to a 


\ 

The Lord Harries being bound to one Maxwell by an heritable bond, in a 
sum of money* and to be paid upon requisition, which requisition was expressly 
contained in the bond, ought to be made by the advice of persons therein 
named, and no otherwise ; this bond being comprised by a creditor of thq said 
Maxwell, who required the Lord Harries to pay him, as compriser, succeeding- 
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in the said Maxwell's place and right, and thereupon the Lord Harries being 
charged, who suspended upon the clause in the bond, that requisition was not 
made by advice of the friends named in the bond, as ought to have been done, 
and without which he was not subject in payment ; — the Lords found, that 
seeing this bond was comprised by the creditor of Maxwell, which composer 
was become singular successor to her, that he was not subject to that clause r 
to make a requisition by the consent of these friends, who were adjoined to the 
personal requisition, which migh£ have been made by that creditor, in case the 
right of tlxe sum had subsisted and remained with her; for that cause being set 
down for personal respects to take away the power from the woman, to dispone 
or uplift the sum without the advice of these persons, could not go out of her 
own person to aftect the singular successor, and to bind him to seek their con- 
course thereto, whereto she was tied ; and it was not respected what the sus- 
pender answered, that the compriser could not have the right Otherwise transmit- 
ted to him, than his debtor had the same herself, which being so affected to herself, 
behoved to remain so to every one claiming her right, osherwise that condi- 
tion would be elusory, and was unprofitably adjected, for then she might have 
made one assignee thereto, and so if the condition should not bind every, one 
who should obtain that right, the assignee, albeit to the debtor’s own use, might 
frustrate the meaning of the bond, and, without the friend’s advice, lift up the 
sum, and thereafter restore the same to her, to be used at her pleasure, which 
were against the intention of the bond ; attour that clause is not simply con- 
ceived in favours of the creditrix, but it is also introduced in the debtor’s fa- 
vours, who possibly would not have given the bond otherwise, but with this ex- 
press condition ; notwithstanding of all which the requisition and charge thereon- 
was sustained, but the execution was delayed to a term thereafter* against 
which the debtor might provide to pay the money. 

Alt. Belshes • Clerk, Hay, 

Fol. Die. v. 2. p. 63. Durie, p. 514. 



1635. December 23. Keith and L. Glenkindie against Irvin- 

Alexander Irvin of Fortrie being obliged by contract betwixt him and Pa- 
trick Gordon of Kincraigie, to grant to him in his name, hut to Patrick Keith’s 
proper use, two bonds, the one of 460 merks, the other of 530 ; in which con- 
tract the said Patrick Keith is also bound to deliver to the said Alexander Irvin 
certain bolls of victual ; according to which contract, the said Alexander Irvin 
having subscribed the said two bonds to the said Patrick Gordon, wherein no 
relation was made to the said contract, nor bore to be done to the behoof of th c 
said Patrick, but two pure and simple bonds of borrowed money, to which two 
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No 2 I. bonds the said Patrick Gordon having made Keith and L. Glenkindie assignees, 
and they charging thereupon the said Alexander Irvin to pay, he suspends upon 
compensation of the^ victual owing by the said Patrick Keith to him, conform 
to the said contract, which was the ground of the bonds whereupon he was 
now charged, and which compensation, he alleged, ought to be received against 
these assignees, as it might be received against Keith- his debtor, or against Gor- 
don their cedent, who acquired the right of the bonds, albejt in his own name, 
yet to the behoof of Keith, as was appointed by tbe contract ; and albeit the 
bonds be pure and simple, and neither make mention that, they are given to the 
behoof of Keith, nor yet depend upon the contract ; whereby it was alleged, 
that this reason of compensation cannot be received against these chargers, who 
are true creditors to Gordon, and who seeing the bonds in their debtor’s name, 
and to be simple, not affected with any quality or condition, were in bona Jtke 
to take assignation thereto, and ought not to be prejudged by any other bargain 
betwixt this suspender and the cedent ; likeas they alleged, that the compen- 
sation cannot be received against them who are assignees for a true just debt 
owing to them ; and so much the rather, because the debt owing to the sus- 
pender by Keith, is only liquidate since they were made assignees, and since 
their charges executed thereon, and since the time that they obtained protestation 
against a prior suspension raised in this same matter ; notwithstanding of which 
allegeance, the Lords found the reason of compensation relevant, as well against 
the. assignee as against the cedent, and found it would have militated against the 
cedent, as if Keith’s name had been insert in their bonds, in . respect, albeit, 
the bonds were simply made to Gordon, yet the same behoved to be reputed con- 
form to the contract, to be made to the use of Keith, who was the suspender’s 
debtor; seeing it could not be qualified that there was another cause, where- 
upon the said bonds were given to Gordon the cedent ; and albeit, the debt was 
liquidated since the charge, yet the compensation was relevant, ieeing the debt 
was existant before the assignation, and was contained in the same contract, 
which was the ground whereupon the said two bonds depended, as said is. 

Act. Ntcolson if Davidson. Alt. Gilmotsr. Clerk, Gibson. 

Fol. Die. v. 2. p. 63. Durie, p. 787. 


No 22. 

A lifcrcntcr 
disponed his 
right to the 
fiar, taking a 
back-bond 
to relieve her 
of the debt of 
a fonner Ear, 
This found 


1636. July 21. King against Douglas. 

One Janet Douglas relict of James King, being liferenter of a certain sum 
whereof her son had the right of fee, which Janet dispones to her said son the 
liferent thereof, and at the very time of- the disposition, the same day before 
the same writer and witnesses, receives a bond from her son, by the which he 
obliges him to relieve . his mother of her Husband’s, his father’s whole 
debts, and if he did not, that he should repone her to her own place against 
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that disposition, and in that case declares her disposition to be void ; after 
which the said son makes Janet King his sister, assignee to a part of the said 
sum, who pursuing the debitor therefoie, the said mother compeared, and al- 
leged that she ought to have her liferent, the sum being provided to her dur- 
ing her lifetime ; and the daughter opponibg the foresaid disposition of her life- 
rent to her son, and the mother duplying upon the said bond granted by her 
son, done at the same time, as said is, which being pactum incontinenti adjectum 
niU't be of force, a-s if it had been insert in the body of the disposition ; like- 
as she had action cf declarator intented upon the back-bond, and her said' 
son knowing that he has failed in the condition of the back-bond, has reponed 
her ; and the daughter answering, that the bond could not work against her, 
who was a singular successor, and saw a disposition pure and ' simple, not af- 
fected with any such condition, as the back-bond bears ; and for the declarator, 
it is posterior to the right made by her brother to her, and sicklike the disposi- 
tion is posterior : Tiie Lords found the pursuer’s summons, and the answers in 
fortification thereof, relevant, and repelled the allegance proponed upon the 
back-bond, which, albeit done at the same sime of the disposition, they found 
could not prejudge this pursuer, who is a singular successor, but only should 
work against the granter’s self; and the action and reposition being after the 
right made to the pursuer, and intimation thereof were rejected, seeing the con- 
dition exprest in the back-bond was not insert in the disposition in cor pore p.imi 

juris. 

Act. . Alt. Heritt. 

Fol. Die v. 2. p. 63. Duric, p. 8:0. 


,663. January 14. John Scot against Montgomery. 

John Scot' as assignee to certain’ bonds granted by Montgomery to Andrew 
Robertson, charges Montgomery, who suspends upon this reason, that he in- 
stantly instructs by a back-bond, that the bonds are for the price of certain 
lands and by the back-bond it is provided, that these sums should not be paid 
till the- writs of the lands were delivered, and payment made of some duties 

thereof. ’ „ . 

The Lords found the back-bond, being before the assignation, relevant a- 

gainst the assignee, albeit the bonds were simple, bearing borrowed money. 

° Fol. Die. v. 2. p. 64. Star, v. 1. p. 156. 


Vol. XXIV. 56 0 . 
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1678. February 5. Mackenzie against Watson and Stuart. 

The Lord Elphinston having granted a bond blank in the creditors name to 
Sir William Thomson’s relict, she, for the like sum, delivers the bond to Mr Ro- 
derick Mackenzie, who being unwilling to distress Elphingston in his own naihe, 
fills up the name of Hector Mackenzie, and takes from him a backbond, bearing, 
that his name was but in trust to Mr Roderick’s behoof. John Watson being credi- 
tor to^Hector, arrests in Elphinston’s hand, and pursues to make furthcoming. Mr 
Roderick compears, and produces the backbond, and alleges , That this sum can- 
not be made furthcoming for Hector’s debt, because his name is only borrowed 
to Mr Roderick’s behoof. It was answered , That such backbonds can have no 
effect further than against the granter, but not against his singular successor 
by assignation or arrestment, otherwise no assignee can be secured ; and there- 
fore ./ur crediti is stated in Hector, and his backbond is but a personal oblige- 
ment to pay or denude, which therefore may have effect against Hector, but 
not against his singular successor j and this will be an easy way to mar com- 
merce, and cheat assignees, who seeing a clear bond, are in bona fide to trust, 
the creditor, or contract with him ; and Mr Roderick had a remedy by intima- 
tion of the backbond, by which it would have had the effect of an assignation, 
intimated, and thereby have been preferable to a posterior assignee or arrester. 
It was replied , That the common ground of law is, that nemo plus juris in alium 
transfert quam ipse habet , et quisque scire debet cum quo contrahit ; and therefore 
in personal rights singular successors can never he secure against the deeds of 
their cedents instructed by writs, though their oaths are not receivable against 
singular successors, and therefore no party, by seeing a clear liquid bond, and 
contracting, bona Jide, can be further secure, because it is without controversy, 
that the cedent’s discharge before intimation or arrestment, will exclude the as- 
signee or arrester ; yea compensation against ..the cedent, instructed by writ, 
will exclude them, much more should a backbond relating to the very right it- 
self, which is pactum ex incontinent adjectum is pars contractus. It is true, our 
law, to secure real rights, hath by remedies peculiar to us, cut off the deeds of 
authors, which are not in the body of infeftments or reversions, ingrossed or 
registered, but that hath never been attempted or designed in personal rights, 
nor is the matter now entire that the Lords would declare they would respect 
such backbonds, as to singular successors, unless they were expressed or men- 
tioned in the right ; for there is now fixa consuetude in the contrary, whereupon 
all parties think themselves secure by backbonds, as to personal rights, yea as 
to dispositions before infeftments or apprisings, before the expiring of the legal, 
as was found in the case of Sir Ludovick Gordon contra Skene and Crawfurd, 
July 6. 1676, No 1. p. 7167. And there is nothing more ordinary than when 
apprisings are to be led, many 'creditors assign their rights to one in whose 
came the apprising is to be led for all, and takes backbond, that the appriser’s 
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name is instructed to the behoof of the cedent, which hath ever been sustained 
against all singular successors of the apprising before the legal expire ; and 
though our custom hath required intimation to compleat assignations, yet ne- 
ver to compleat backbonds, restricting or qualifying rights, or declaring the 
trust for behoof of any party. 

The Lords found, That the backbond declaring the trust was effectual, not 
only against the granter, but also against the arrester arresting for the granter’s 
debt, and therefore preferred Mr Roderick Mackenzie to Watson. 

Fol. Die. v. 2. p. 64. Stair, v. 2. p: 607. 


1705. July 19. 

Alexander Black, Merchant in Edinburgh, against Andrew Sutherland, 
Writer to the Signet, and Barbara Guthrie, his Spouse, and other Creditors 
of Patrick Steill, Vintner in Edinburgh. 

• Patrick Steil and Alexander Black being bound to Sir Robert Cheisly, late 
Provost in Edinburgh, in L. 300 Sterling ; and Steill having received from 
Black for relief of his proportion, a precept for L. 462 Scots, upon Mr Tock, 
perriwigmaker in the Wrightshouses, and obliged himself by backbond to Black, 
that he should apply the same for the satisfaction of Sir Robert Cheisly’s debt 
pro tanto ; Andrew Sutherland, and others of Patrick Steil’s creditors, arrested 
the money in Tock’s hand, as belonging to their debtor, and raised a furth- 
coming ; wherein Alexander Black compeared and craved preference to the 
arresters, although the intimation of his backbond was posterior to their arrest- 
ments in regard Steill had only a personal right to a moveable subject, quali- 
fied with a backbond for a specific use, and so upon the matter a trust not af- 
fectable for his debts. 

Answered, The sum arrested cannot be called Black’s money, but Steill’s, 
whose faith Black followed ; and therefore Steill’s Creditors are preferable, un- 
less there had been a retrocession or intimation of the backbond, prior te their 
diligences of arrestment j seeing they were not bound to know of a latent back- 
bond. 

Replied, By our law backbonds are real and subsist against third parties, 
February 5. 1678, Mackenzie contra Watson and Stewart, supra. The like 
holds in apprisings or adjudications, where many assign their debts to one, 
that he may adjudge in his name for their behoof, and they get backbonds 
from him as a trustee, which militate against his successors, and qualify the 
adjudication led by him within the legal, till it be made ieal by infeftment. 

The Lords found that Steill’s backbond so affected the money, as it could 
not be arrested for his debt. For they thought a backbond of this nature was 
pactum ex incontinent adjectum , and pars contractus, being of the same date with 
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the precept ; and that Steil’s Creditors could have no more right to the sum, 
than he had himself. 

Fol. Die. v. 2. p. 64. Forbes, p. 28. 


*** Fountainhall reports this case : 

Steil and Black being bound to Provost Chiesly in L. 300 Sterling, and 
Steil charging Black to relieve him of his proportion, Black gave him a precept 
on Mr Tock, perriwigmaker in Wrightshouses, for L. 462 Scots ; and Black 
took a backbond from Steil, obliging Steil to apply that sum in satisfaction of 
Provost Chiesly’s debt pro tanto. Patrick Steil’s affairs falling into disorder, 
Sutherland, and others of his creditors, arrest this sum in Tock’s hands,- as 
Steil’s money, and pursue a furthcoming ; in which action Black compears, and 
alleges,, He must be preferred to all Steil’s Creditors who had arrested ; for 
though their arrestments were prior to the intimation of his backbond, yet 
Steil’s right was only personal, and on a moveable subject, and qualified by 
a backbond, and so is a trust on the matter, and not affectable for his debts, 
being assigned for a specific use of paying Sir Robert Cheisly, and cannot be 
diverted to any other use. Answered for Sutherland, and the other arresters, 
They were preferable, unless there had either been a retrocession, or intimation 
of the backbond, prior to their diligence by arrestment, neither of which he 
could subsume on ; and they were not obliged to know Steil’s latent backbond, 
and so it can never be called Black’s money, but Steil’s, whose faith Black fol- 
lowed, and so must take himself to him. Replied, The backbond clearing that 
Steil was only Black’s trustee, for applying the sum in the precept towards ex- 
tinguishing and paying Black’s proportion of the debt due by them to Provost 
Cheisly, the same can never be reputed Steil’s money, so as to be open to his 
creditors’ arrestments ; and it is a great mistake to think Steil’s backbond is 
only effectual against the granler, for our law has made them real, and to 
subsist against third, parties, as was expressly decided, 5th February 1678, 
Mackenzie contra Watson and Stewart, supra ; and the same holds in‘ appris- 
ings or adjudications, where many creditors assign their debts to one in whose 
name the adjudication is to be led for all their behoofs, and - they get back- 
bonds from him as their trustee, and which backbonds militate against the ad- 
judger’s singular successors, and qualify the right within the legal, ay till it be 
real by infeftment. The Lords found that Steil’s backbond affected the mo- 
ne'-\ so as it could not be arrested for his debt. Though our registers are a great 
security in'many cases, yet here they are defective ; and it were to be wished, 
that a register were appointed for such personal backbonds, to certify the lieges 
thereof, that they may be no longer ensnared by such latent deeds, which may 
be contrived so as to make it next to impossible for creditors to know. But 
the Lords thought a backbond - of this nature w r as pactum ex incontinenti adjectum , 
being of the same date, and so pars contractus ; and that Steil’s Creditors could 
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have no more right to this sum than he had himself ; however there is an in- 
convenience to purchasers and creditors, which registration would prevent. 

Fount ainhall , v. 2. p. 285. 


1710. November 8. MoNTErrH against Douglas and Leckie. 

The Lord Dun probationer reported Monteith against Douglas and Leckie. 
Kennedy of Culzean being debtor to Captain Andrew Douglas in L. 500 Ster- 
ling per bond, the Captain assigns it to Mr Alexander Leckie of Dashers, and 
takes his back-bond, narrating,- that he had received it for paying L. 160 Ster- 
ling the Captain owed him ; and quoad the superplus assigned, he should either 
retrocess, or refund it, if he received payment of the same. Leckie, upon 
shewing his assignation, and concealing, that he was under back-bond, borrows 
money from Walter Monteith merchant in London, and others, they relying 
on the faith of that right, which Monteith causes arrest in Culzean’s hand, and 
pursues a forthcoming, which forces Culzean to suspend, where Captain Dou- 
glas compears, and produces Leckie’s back-bond of the same date, and before 
the same witnesses with the assignation, and craves preference, in so far as con- 
cerns the remanent above the L. 160 Sterling, wherein Leckie was creditor to 
him, and was the sole onerous cause of the assignation. Alleged for Monteith 
and the other creditors of Leckie, That they finding a total assignation of the 
whole sum in their debtor’s person, they could never per reruni naturam know 
of any latent clandestine back-bond contrived, betwixt Douglas and him, and 
which bore per expression, that it was for sums advanced equivalent to those 
assigned, and not a bare general narrative of onerous causes, which plainly 
shows a design and contrivance to defraud and ensnare ; and that Douglas has 
been socius et particeps fraudis , and nemo debit literat i ex suo dole ; and the 
Loans have been in use to discourage such sinistrous practices, as Thomson 
contra Henderson, No 28. p. 4906. where a discharge of a bond of the 
same date with it, was found not to militate against an onerous assignee, see- 
ing it could admit of no other construction but to have been done animo deci- 
piendi ; and that famous decision, Street and Jackson contra Mason, No 32. 
p. 4911. where an infeftment given by him to his son, did not hinder their ac- 
cess to affect that estate ; and the like was found, Reid against Fveid, No 33. 
p. 4923. Answered, All accession of fraud on Captain Douglas’s part is 
denied, and is there any thing more usual than for creditors to assign their 
debts to one person in order that he may adjudge for them all, to save expenses, 
and he grants each of them a back- bond ; will his creditors pretend the whole 
sums in the adjiulicusion to be his; nullo modo, so it is juris indubitati , that 
personal back-bonds affect personal rights, restricting and qualifying them, ay 
till they be made real by infeftment, after which the back-bonds have no effect 
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No 2 6 . against singular successors, but only against the granter ;J or, in the first case, it 
is reputed pars contractus et pactum ex incontinenti adjectum , and militates against 
all assignees, as has been oft found, particularly Gordon and Skeen contra Craw- 
furd, No 1. p. 7167. ; and Mackenzie against Watson and Stewart, No 24. p. 
10188. Stair is also clear in this point, B. 3! T. I. § 21.; and Mackenzie, p. 106. 
And the back-bond has the same legal effect with a conpensation, or a discharge 
against the cedent, which will undoubtedly meet the assignee, and so will the 
back -bond. The Lords preferred Douglas, and found Leckie had no farther 
interest in the total assignation, except in so far as he was creditor, and that 
the superplus was Douglas’s ; and Leckie’s Creditors, by arresting, had no right 
thereto, neither could it be affected, nor reached for his debts, but still be., 
longed to Douglas, the cedent, and that the back-bond excluded Leckie’s 
singular successors, whether legal or voluntary. 

The Lords were sensible of the hardship that parties might be circumvened 
by such latent rights, but the decisions were so pat, there was no remedy. It 
might deserve either an act of sederunt, or act of Parliament, that back-bonds 
should be registered within 60 days of their date, which would prevent many 
mistakes ; whereas, at present, there is nothing but the probity or warrandice 
of the granter to .be relied on. 

Fol. Die. v. 2. p. 49. Fount ainhall , v. 2. p. 595. 

Forbes reports this case : 

Captain Andrew Douglas having assigned to Mr Alexander Leckie of Dash- 
ers, a bond granted to him by Sir Alexander Kennedy of Culzean, and John 
Kennedy his son, for L. 500 Sterling, upon Mr Leckie granting to the Cap- 
tain a back-bond, declaring the assignation to be in trust, except as to L. 160 
then advanced to him, and obliging himself to hold compt to the Captain for 
the superplus ; Walter Monteith, upon the faith of his. assignation, lent several 
sums to Leckie, for which he got three bonds, and thereupon raised homing, 
and arrested in the hands of Culzean as debtor to Leckie, and pursued a furth- 
coming. Wherein Captain Douglas compearing, craved preference to the su- 
perplus debt owing by Culzean over-and above the L. 160 ; because, personal 
bonds and assignations may be qualified and restricted by such back-bond, 
which are of the same force, as if the granter of the back-bond had granted a 
discharge, and operates not only against the assignee, but also against his cre- 
ditors and singular successors, Gordon and Skeen against Crawfurd, No r. 
p. 7167 ; Mackenzie against Watson and Stuart, No 24. p. 10188. Seeing in 
personal rights, every one ought to know and rely upon the condition and 
faith of his author ; ‘ et nemo potest transferre plus juris in alium quam ipse 
habet which must far more hold in this case, where the assignation and - back- 
bond being of the same date, the latter is understood to be pars contractus, and 
pactum ex incontinenti adjectum. 


Digitized by t^QOQLe 



PERSONAL and REAL. 


10193 


Sect. 3. ^ 

Alleged for Walter'Montcitb ; The assignation bearing to hare been granted 
for an equivalent sum then advanced, he a trading merchant, was in bona fide 
to trust the assignee, and not obliged to know of any private latent back-bond, 
industriously granted to tempt and ensnare persons to lend money to Leckie. 
And the Lords are in use to discourage such fraudulent practices ; Thomson 
against Henderson, No 28. p. 4906.; Jackson against Mason, No 32. p. 4911.; 
Reid of Ballochmyle against Reid of Dalvelling, No 33. p. 4923. 

Answered for Captain Douglas; No respect to the inconveniency, thatMon- 
teith could not know of the backbond ; seeing the same may be pretended 
against discharges, or grounds of compensation, which are as latent, and yet 
affect singular successors. 

’The Lords found, that the back-bond doth restrict, affect and qualify the 
assignation ; and therefore preferred Captain Douglas. 

Forbes, p. 438. - 


1747. December 9. Lady Kinminity against Sir John Gordon. - 

George Murray of Polrossy granted an heritable bond to Sir John Gordon 
of Embo, for 20,000 merks Scots; whereupon he was infeft 1722, and assign- 
ed it to Gordon of Garty, who never compleated his title by infeftment, but, 
1729, adjudged the estate for this, and a further debt of 2000 merks, on 
which neither was he infeft; but' having, 1731, borrowed L. 600c Scots froih ' 
Robert Gordon, brother to Sir John, he obliged himself to infeft him in an an- 
nualrent, correspondent thereto, out of the said sum of 20,000 merks, assign- 
ing him to as much thereof, and of the annualrent due to him therefor, as 
would satisfy the said annualrent of L. 6000, and this right came into the per- 
son of Sir John Gordon, by succession to Robert. 

Alexander Sutherland of Kinminity, 1734, purchased from Gordon 6f Garty, 
this heritable bond and adjudication, and transferred in trust for himself to 
Gordon of Bucky, who was infeft, 1737, upon the precept in Sir John Gor- 
don’s disposition to Garty. 

Mary Sutherland, Lady Kinminity, as executrix to her husband, pursued 
Sir John Gordon for the rents of part of the estate of Polrossy,/ which he pos- 
sesed by tack; to which he pleaded, a preference in his own right, for that 
Garty having only a personal right to the heritable bond, when he transferred 
it to Robert Gordon, this must give a preference to him on those rents which 
fell due betwixt the date of that deed, and the time when Bucky’s posterior 
disposition was compleated by infeftment ; although it was owned, that agree- 
ably to what was found between Bell of Blackethouse and Gartshore, No 80. 
p. 2848. Bucky would have been preferable from the date of his infeftment. ^ 


No 26. 


No 27.' 
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No 27. Sir John also pleaded compensation on a bill of Kinminity’s, bearing annual- 
rent from the date, to the term of payment. 

The Lord Ordinary, 16th July 1745, “ preferred the Lady Kinminity to 
the tack-duties, which fell under her husband’s disposition, and repelled the 
ground of compensation.” 

Pleaded jn a reclaiming bill ; That the right being personal in Garty, the 
personal conveyance was effectual, and carried the profits, anterior to the time 
when the subsequent conveyance was made real by infeftment. 

Answered ; That it is infeftment which determines the property of lands, 
and the rents must follow the subject ; and granting, if a question had occurred 
before infeftment, the first right must have been preferred, this would have 
been owing to their being both considered as assignation to mails and duties, 
where the first diligence would be preferred. 

The Lords adhered. 

Act. Ferguson, Alt. Lockhart. Clerk, Murray. 

D. Falconer, No 221. p. 305. 


No 28. 
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1749. December 14. 

The Lnsurance Company of Edinburgh against The RovaE Bank. 

Certain considerable proprietors of houses in Edinburgh, entered into a con- 
tract, for mutually insuring each other against losses by fire, by raising a fund 
for that purpose, by the contribution of certain sums, proportioned to the esti- 
mated value of the subjects insured, or by paying certain annuities for a deter- 
mined number of years ; the profits, if any arose, after making up what losses 
should happen, being to be divided amongst the Society, in manner agreed on 
by the articles ; by the 1 2th of which it was provided, “ That the area or 
ground right, w ith the ruias, if rebuilt within the space of three years, should 
be allowed by the Society to the proprietors gratis ; and if not rebuilt within 
the space of three years from the adjustment, and payment of the damage, 
should belong to the Society, if there were no legal impediment hindering him 
to build within the said three years.” 

The contr&ctcrs obtained a seal of cause from the Magistrates, incorporating 
them, and many other landlords acceded to the Society, which was done by 
subscribing their books, and paying the premium, or granting bond in due 
form, for paying the annuities in lieu thereof ; which bonds were, by act of 
Parliament, declared to be real upon the house insured ; and the method upon 
alienations, was for the purchasers to subscribe, and grant bond if any annuity 
remained due. 

Sir James Dalrymple of ILdes, and Mrs Margaret Cathcart, insured their se- 
veral properties, in that tenement, at the back of the cross, called Carbieston’s 
land, which was consumed by fire ; and at the meeting of the Society, 7th De- 
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demfcer 1741, tile loss declared to have been total; in consequence whereof, 
payment was made of the full estimated value, to wit, to Sir James 16th De- 
cember 1741, and to Mrs Cathcart, 23d April 1742. 

William Adams architect made a purchase' of these houses in September 
1743 ; the disposition from Sir James, containing a clause, providing, that in 
case he failed to build within three years, whereby the area should be evicted, 
the disponer should not be liable in warrandice ; and he conveyed his right to 
Allan Whitefoord, for the use of the Royal Bank. 

Mr Adams had also purchased an adjoining house, which, according to the 
plan he had formed for the Bank, was necessary ; and 6th April 1744, obtain- 
ed warrant from the Dean of Guild, whereupon he began to remove the rub- 
bish of that other house ; and 10th April 1745, obtained jedge and warrant 
for building ; but application was made 1st May, by Elizabeth Hamilton, for 
stopping him, as having taken into his plan the space of a cellar belonging to 
her, part of the additional purchase, and there the design stopt. 

The Society raised a declarator against Sir Jamea Dalrymple, Mrs Cathcart, 
Mr Adams, Mr Whitefoord, and the Royal Bank, that the areas belonged to 
them, for failure of building, at least that they should be adjudged to them, the 
article implying an obligation to convey ; and the Bank took infeftment in the 
subjects. 

Answered ; Sir James Dalrymple and Mrs Cathcart, never came under any 
legal obligation, consequently there can be none incumbent on their successors, 
in respect their names appear, with numbers of others wrote in a book, to 
which the articles are indeed prefixed, validly executed by the first contracters, 
but the subsequent names are added of different dates, without witnesses, and 
. as they do not subscribe together, they are not co-testes. 

. Replied ; The parties were bound by their accession to the Society, and 
their names might have been wrote in the books by any body, they have sub- 
scribed the bonds for their annuities, validly executed, referring to the articles, 
have made payment upon them, and have received the estimated value of their 
houses. 

Answeres , 'idly. The article pursued on, proceeds on an erroneous supposal, 
that the area belonged to the Society, whereas it was still the proprietor’s ; no 
more was insured than what was combustible, which the area was not ; and 
the proprietor having right to it, had no need of this article, to give him what 
was his before. 

Replied ; It is understood, that houses are insured at their full value, accord- 
ing to which, the Society pays; which implies an obligation on the proprietor 
to make over the area to them ; and this is supposed by the article, whereby 
the company conditionally pass from their right, and allow it to the former 
proprietor. 

Auswered , 3 dly, The forfeiture is not incurred of this right, granted to the 
to the proprietor, if it is to be called a grant; it cannot be imagined the not 
Vol. XXIV. 56 R 
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No 98. finishing a building should infer a forfeiture; and here preparations were made 
and the work begun, by removing the rubbish, and obtaining the jedge and 
warrant before lapse of the time. The work also was stopt by a lawful im- 
pediment, within a month of the lapse, which ought to be taken into consi- 
deration, as this forfeiture is a penal irritancy, and purgeable; neither ought 
it to be objected, that both the beginning to work, and the impediment regard- 
ed the house taken in as an addition to the plan ; since not to allow of such, 
additions, would be to make it impossible to mend any absurdities in the old 
buildings, to the prejudice of the beauty and regularity of the place. 

Replied ; There is no penalty in the case, the Society pays for the house, but 
on condition gives the area to the former owner, which not being complied 
with, it has right to claim it ; if it has been usual to estimate houses below the 
value, the owner has judged it to be for his advantage to pay a lower annuity; 
besides, there is this difference betwixt insurance in this Company, and in any o- 
ther, that here the insurers and insured are the same, and the conditions cannot 
be unequal or penal, where the persons at contracting, have an equal chance of 
loss and gain ; the claim is not made, because the house was not finished, but 
not begun to be built, nor the ground so much as cleared ; for neither the 
working on another house, nor impediment given thereto, can be considered ; 
and this does not hinder the improvement of the plan of a building by a neigh- 
bouring purchase, providing it can be made with a clear title. 

Answered , ^thly, There can be no claim against the Bank, as the real right 
was in the original owners, which they have conveyed, and the purchasers are 
infeft. 

Replied ; The owners had the right in them, subject to a conditional obliga- 
tion to denude ; the articles of the Insurance Company were notorious, and no 
person could bona fide accept of a right to defeat them ; especially, the pur- 
chaser could not insist against them, with regard to the purchase from Sir James 
Dalrymple, who excepted from his warrandice, any eviction that might hap- 
pen upon them. Mr Adams disponed his right while it remained personal, 
consequently the purchaser from him was liable to the same objections he was, 
and could not mend himself by taking infeftment, after the matter was made 
litigious. 

The Lords found, that the Royal Bank had in them the real right to the 
area, and were not bound to denude in favour of the pursuers, and remitted 
the cause to be further heard, how far Sir James JDalrymple, and Magdalen 
Cathcart, the proprietors when the houses were burnt, were liable to the pur- 
suers in damages. 

Reporter, Eatdale. Act. R. Craigte. Alt. W. Grant. Clerk, Kirkpatrick. 

D. Falconer , v. 2. No no./. 125. 
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SECT. IV. 


Pactions, Declarations, &c. by Back-bond or otherwife, qualifying 

real Rights. 


1621. December 21. L. Barnbarrow against L. of Isle. 

Barnbarrow pursues removing, upon a comprising from the Laird of Clerie, 
against the Laird of Isle and his Tenants, for removing from the comprised 
lands. Isle excepts, that he is heritably infeft and confirmed long before the 
comprising, and by virtue thereof in possession. The pursuer replies. That 
that infeftment cannot defend him, because he was denuded thereof in favours 
Of the Duke of Lennox, who thereupon was infeft ; likeas the Duke was de- 
nuded in favours of Culriah, and he infeft, and which Culriah concurred, 
being personally present in this pursuit with the pursuer. It was duplied, That 
his concourse could not sustain this pursuit upon a warning not made at the 
concurrer’s instance, but upon a right of comprising, which was not compatible 
with the concurrer’s heritable right, specially seeing, if he were pursuer, he 
would exclude him, by alleging that he could not be in a better estate, nor the 
Duke his author, who, if he were pursuer, could not remove the excipient, 
seeing, at the time when the defender resigned the lands in his favours by his 
bond, he obliged himself not to remove him while he were paid of 3000 merks 
addebted to him by the Laird of Clerie, which is not yet paid. It was answer- 
ed by the pursuer, That that was a personal bond, which could not oblige 
Culriah, if he were pursuer, far less can meet this pursuit, assisted by his con- 
course. — The Lords repelled the exception, in respect of the reply, and of the 
concourse j which concourse they sustained to make the same warning, at the 
instance of the compriser, to subsist, without any respect that the compriser 
had only warned, or that the Duke had given his bond to the excipient, which 
they found would not bind Culriah, and so the concourse of the heritor was 
sustained to make the warning and removing used at another party’s instance, 

not having, or alleging right from the concurrer, to subsist. 

- \ 

Act. — Alt. Lawtit. ' Clctk, Gilson. 

Durie, p. 7. 


No 29. 
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1629. Mqrch 10. Shaw against Kinross. 

One being infeft in an annualrent out of some lands, who disponing that 
annualrent to another ; after which disposition (which contained a procuratory 
of resignation therein), the acquirer of the disposition, before lie was infeft con- 
form thereto, by the superior of the annualrent, who was heritor of the land 
out of which it was disponed, gives a bond to the disponer, reponing her to 
her liferent thereof ; after which bond, he immediately vises the procuratory of 
resignation, and was infeft by the superior in the said annualrent, the disponer 
nevertheless retains the possession ; after which, the acquirer of the infeftment, 
upon the said resignation, resigns the said infeftment, and right of annualrent, 
in the hands of the heir of the superior and heritor of the lands, who, notwith- 
standing thereof, is still decerned to pay the annualrent to the said first resign- 
ant, conform to the foresaid back-bond made to her ; thereafter the right of 
the land being comprised from the said heritor, and it being questioned, if the 
land was affected with the burden of that annualrent, and that really the com- 
priser was holden to pay the same as the author was, conform to the foresaid 
bond ; it was found, that the compriser might bruik that land without that 
burden, which the singular successor was not holden to pay, albeit his debtor, 
from whom he comprised the land, might be personally, and his heirs subject 
therein ; yet seeing the real right was resigned in the superior’s hands, no bond 
given by the resigner, or acknowledged thereafter by the superior, would 
affect the larid against a singular successor ; and, therefore, the person first 
heritor of the annualrent, by the right of the said back-bon^, with continual 
retention of possession conform thereto, was not found to have any right 
against the land, or against the singular successor, but only against the heirs 
of the makers of the bond, and others whom she might personally convene. 

Act. Rol/oci. Alt. Burnet. ' Clerk, Gibson. 

Fol. Die. v. 2. p. 64. Dvrie, p. 435.. 


No. 31. 
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1632. July 1?. La. Borthwick against Scot. 

• The Lady pursuing for the mails and duties of the lands of Cathcum-, con- 
form to her conjunct infeftment, after the decease of the Lord Borthwick, her, 
husband; and the defender alleging. That her umquhile husband had, for. 
causes most onerous, viz. for satisfying of a debt owing by him, to the excipient, 
granted a power and letters of commission to him, to intromit with the duty 
of these lands, for payment of these debts, ay and while he were satisfied there- 
of i and that they were not yet satisfied, and therefore the duties ought to per- 
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tain to him, and not to the Lady in this process, it being questioned, if this 
factory could be obtruded against the Lady, who alleged the factory not to be 
a real right, and that it could not be obtruded against her, no more than a 
right to bruik lands, made to a creditor, to be possessed for payment of an 
annualrent of money lent, ay and while the money were repaid, could be ad- 
mitted against a singular successor, as she alleged herself ought to be consider- 
ed, seeing she alleged that her right flowed not from her husband, but pro- 
ceeded upon the Earl of Lothian her brother’s resignation, who was heritor of 
the lands,’ and resigned the same for infeftment alike principally, to be given 

to my Lord her husband, and to her, and to the longest liver of them; and 

the other party answering , that the factory was real, being for a cause so one- 
rous, specially against the Lady, who could not be reputed a stranger, nor 
singular successor, seeing her infeftment behoved to be reputed to flow from 
her husband, seeing the Earl of Lothian was obliged to resign in his favours 
and his heirs, and not in her favours, so that her infeftment behoved to be 
reputed her husband’s deed : — The Lords repelled the allegeance ; and found, 
that this factory was not real, and could not be respected against the Lady, 
nor her infeftment, which the Lords found ought not to be respected as an in- 
feftment or donation flowing from her husband, seeing she was equally infeft 
with him, and that he tould not revoke the same, not being his own deed. 

Act. Hicolson. Alt. Stuart. Clerk, Hay. 

Durie, p. 647. 


1639. January 30. . Cockburn against Trotters. 

• 

A mill being feued, and the author having given a bond apart at the con- 
stitution of the feu, binding him to lead the mills-stones when required, on 
pain of losing a year’s feu-duty ; and the singular successor being required, 
and failing ; the Lords assoilzied him, because this was a bond extra corpus, 
juris, and so could not bind a singular successor in the right of the feu. 

Fd. Die. v. 1. p. 65, t Durie.. 

*** This case is No 4. p. 4.187. voce Feu-duties.. 


1661. July 6. Telfer against Maxton. 

An appriser infeft having obliged himself to communicate whatever profit 
should arise to him by his apprising, out of the common debtor’s estate, this 
paction was found not good against a singular successor in the apprising. 

Fol. Die. v. 2. p. 64. Stair,. 

■ *** This case is No, 18. p. 5631. voce Homologation, 
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1664. November 23.^ 

Alexander. Livingston and Shaw of Sombeg against Lord Forrester and 

Creditors of Grange. 

Alexander Livingston, as assignee by Mrs Margaret Forrester, and Sorn- 
beg her husband, to some debts owing to her by her father the umquhile Lord 
Forrester having charged the remanent daughters, and heirs of line, craves ad- 
judication of the estate of Forrester, and barony of Grange, wherein the Lord 
Forrester died infeft. Compearance is made for a creditor of Grange, who 
produces a back-bond, granted by the Lord Forrester to the Laird of Grange, 
bearing, that the infeftment was in trust to the use and behoof of the Laird of 
Grange, and only to the Lord Forrester’s behoof for relief of debts he should 
be engaged in for Grange ; and alleged , That he being Grange’s creditor, and 
now insisting against Grange, who has renounced to be heir, for adjudging of 
the estate of Grange, for Grange’9 own debt, he has good interest, in this pro- 
cess, to allege no adjudication of Grange’s estate, because it is only in trust, 
except in so far as may be extended to my Lord Forrester’s relief : and, if the 
pursuer condescend upon any distress or engagement, he will instantly relieve 
the same. The pursuer answered , That he, being now in. an anterior diligence 
to this party, ought not to be stopped in his diligence, but must be admitted 
to adjudge from the Lord Forrester’s Heirs whatever was in his perSbn ; and the 
other party may also proceed, according to his diligence, to adjudge the back- 
bond ; and, when he pursues thereupon, he shall have an answer ; 2 dig, There 
is no reason to stop the adjudication, and to force the pursuer to condescend 
upon my Lord Forrester’s debts or interest, because a creditor cannot possibly 
know them ; and therefore adjudications are always granted, generally of all 
Tight the debtor had, and is the only ground upon which the adjudger can 
pursue the havers of the debtor’s rights to exhibit and deliver them, and there- 
upon to found processes and condescendences, but cannot be urged to conde- 
scend before he obtain adjudication ; and also insinuated, that he would take 
his adjudication with the burden of the back-bond ; but some of his advocates 
resiled therefrom. 

The Lords having considered the case amongst themselves, how dangerous 
it were, if the creditors, or persons entrusted, obtaining infeftment of an en- 
trusted estate, the back-bond of trust being personal, would not exclude them ; 
and albeit the person entrusted were not so/vendo, as in this case, the entrusted 
estate, as to the heirs and creditors, would be unavoidably lost : 

And some being of opinion, that a personal exception upon a back-bond 
could not be competent to burden or qualify a real right, or an action for ob- 
taining thereof ; but the most part were of opinion, that albeit the right, if it 
were complete, would be real, yet this action for obtaining thereof is but per- 
sonal for real actions are such only which proceed upon real rights, and 
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against the ground, such as upon annualrents ; and therefore this being a per- 
sonal action, might be excluded or qualified by a personal exception upon the 
back-bond ; and therefore they adjudged with the burden of the back-bond. 

Fol. Die. v. 2. p. 65. Stair, v. i.p. 232. 

Newbyth reports this case : 

1664. November 25. — Umquhile Grange Hamilton did dispone the lands of 
Grange to the umquhile Lord Forrester, who thereupon was infeft ; and, at the 
same time, did grant a back-bond relative to the foresaid disposition, wherein 
he declares, that the foresaid right was granted to him upon trust, and that the 
same was for the use and behoof of the Laird of Grange’s spouse, and their 
heirs, he always being satisfied and secured for sicklike sums as he hath already 
undertaken, or should undertake, for Grange, his weal and standing of his 
estate, and therefore obliges himself, that he being paid and relieved in man- 
ner foresaid, to denude himself, and dispone the lands in favours of the Laird 
of Grange, his heirs and assignees. David German, and others of the Laird of 
Grange’s Creditors, upon several debts due to them, comprise the lands of 
Grange from John Hamilton, now of Grange, as lawfully charged to enter heir 
to his father in the said estate, and have expressly apprised the back-bond in 
anno 1653 ; Alexander Livingston, a creditor of the Lord Forrester, pursues an 
adjudication of the lands of Grange. — The Lords sustained the adjudication 
^rith the burden of the back-bond, notwithstanding it was alleged for David 
German, and remanent of Grange’s Creditors, That any infeftment the Lord 
Forrester had was only upon trust, and to Grange’s behoof, declared in the- 
back-bond, so that the lands of Grange cannot be liable to Forrester’s debt, 
nor be adjudged by the pursuer, especially seeing, David German, and the rest 
of Grange’s Creditors, had comprised the estate for considerable sums of 
money, and particularly the back-bond, many years before the interning of 
this pursuit against the executor of the Lord Forrester ; and that there is a pur- 
suit depending against them, at their instance, for implementing and denuding, 
conform to the back-bond ; for the Lords founds that it was not hujus loci to 
debate any thing that might hinder the adjudication upon the back-bond, 
which \yas only a personal obligement. 

Newbyth, MS. p. 7. 


1666. January 31. Hugh Dallas against Fraser of Inveralachie. 

Sir Mungo Murray having, by the Earl of Crawfurd’s means, obtained from 
the King a gift of the ward and marriage, of Fraser of Streichen his nephew, 
he did assign the gift to Mr James Kennedy, and he to Hugh Dallas, before it 
past the seals ; and, at the time that the gift was past in Exchequer, the same- 
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was stopt until Sir Mungo gave a back-bond, bearing, that be had promised, 
at the obtaining of the gift, to be ruled therein at the Earl of Crawfurd’s dis-' 
cretion, who, by a declaration under his hand, declared that the gift was pur- 
chased from the King for the minor’s behoof, and that only a gratuity for Sir 
Mungo’s pains was to be paid to him ; and that the Earl declared, he allowed 
Sir Mungo 5000 merks. There was a second gift taken, in the name of Sir 
William Purves, of the same ward and marriage. Hugh Dallas pursuing de- 
clarator of the double avail of the marriage, because there was a suitable 
match offered, and refused ; compearance was made for Sir William Purves, 
and the Lord Fraser his assignee, who declared that their gift was to Streichen’s 
behoof, and alleged , That the .first gift could only be declared as to 5000 
merks contained in the Earl of Crawford’s declaration, because of Sir Mungo’s 
back-bond the time of passing of the gift. It was answered , 1st, That Sir 
Mungo’s -back-bond, and the Earl of Crawfurd’s declaration, could not pre- 
judge the pursuer, who was a singular successor to Sir Mungo, especially seeing 
it is offered to be proven, that the gift was assigned, and intimated before the 
back-bond ; after which, no writ subscribed by the cedent could prejudge the 
assignee. It was answered , That the said assignation being of the gift, when 
it was an incomplete right, and Only a mandate granted by the King, could 
not prejudge the back-bond granted at the time the gift past the Exchequer 
and seals, for then only it became a complete right; and, notwithstanding of. 
the assignation, behoved to pass in the donatar’s cedent’s name ; so that his 
back-bond, then . granted and registrated in the Exchequer, behoved to affect 
and restrict the gift, otherways all back-bonds granted to the treasurer and Ex- 
chequer might be evacuated by anterior assignations. It was answered , That 
this back-bond was granted to the Earl of Crawford, then but a private person, 
and hath not the same effect as a bond granted to the treasurer. ' 

The Lords Tound this back-bond granted at the passing of the gift, and 
registxated in the books of Exchequer, to affect the said gift, and therefore 
restricted the declarator thereto. 

In this process, it was also alleged , That the first gift was null, bearing the 
gift of the ward and marriage to be given upon the minority of Streichrn, and 
the decease of his father ; and the second gift bore, to be upon the minority 
of Streichen, and the decease of his goodsire, who died last ihfeft, his father 
never being infeft. It was answered, That the designation was not to be res- 
pected, seeing the thing itself was constant, and that the father’s decease, albeit 
not infeft, was the immediate cause of the vacation ; seeing the oye could have 
no interest, until the father, though not infeft, were dead. 

The Lords forbore to decide in this, seeing both parties agreed, that the 
5000 merks should be effectual, so that it was needless to decide in this, which, 
if found relevant, would have taken away the first gift wholly. 

Fol. Die. v. 2. p. 65. Stair, v. 1. p. 345. 
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Newby th reports this case : 

In a competition betwixt two gifts of th? ward and marriage of Simon 
Fraser of Inverlachie, Sir Mungo Murray being the first donatar, and having 
granted a back-bond to the Earl of Crawfurd, obliging himself to be regulated 
by his Lordship in making use of the said gift, who notwithstanding thereof, 
did assign the said gift to Mr James Kennedy, without the burden of the said 
back-bond, and Mr James transferred it to Harry Dallas ; who pursuing the 
tenants for mails and duties ; compearance is made for Sir William Purves, as 
second donatar ; who declared,' that his gift was for the behoof of the minor, 
and that Sir Mungo Murray, the first donatar, could not validly assign the gift 

without the burden of the back-bond, the same being a trust. The Lords 

found, that the back-bond granted by Sir Mungo Murray to the Earl of Craw- 
furd being registrated before the gift passed the seals, did so affect the gift, 
that it could not be assigned nor transferred, but with the burden of the back- 
bond, and therefore preferred the second donatar, in regard of the conception 
of the first gift and back-bond, but with the burden of 5600 merks, which the 
Earl of Crawfurd decerned the said Sir Mungo to have from the minor. 

Newbyth , MS. p. 54. 


No 35. 


*66 6. July 31. Earl of Southesk. against Marquis of Huntlt. 

Earl of Southesk’s cause, mentioned 23d July, No 40. , p. 4712. voce For- 
teiture, was this day advised, as to another defence, viz. that my Lord Argyle 
had right to Beaton’s apprising of the estate of Huntly, which was long an- 
terior to the pursuer’s infeftment, and whereunto Huntly hath right, as donatar 
to Argyle’s forfeiture. This contract of the cumulative wadset being granted 
in anno 1656, it was answered , That Beaton, before he was infeft upon that 
apprising, had renounced all benefit of the apprising, and discharged the same, 
in so far as it might be prejudicial to the pursuer’s right, which is presently 
instructed. It was answered , That renunciation was but personal, and was 
never registrated, and so could not be effectual against any singular successor; 
much less against the King’s donatar, having a real right. It was answered , 
That apprisings are not of the nature of other real rights, but they may be 
taken away by intromission, payment, or discharge of the appriser, and there 
needs no resignation nor infeftment. It was answered , That albeit, by the act 
of Parliament 1621, apprisings may be taken away by intromission, and that it 
hath been extended to payment, yet never to such personal back-bonds. 

The Lords found the apprising to be taken away by Beaton’s back-bond 
renouncing the same, in so far as concerns this pursuer, and found the same 
relevant against the donatar. See Registration. 

Fol. Die. v. 2. p. 64. Stair , v. 1 . p. 402. 
Vol. XXIV. 56 S 
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1668. yanuarij 8. Margaret Forbes against — — — . 

No 37. ' 

Margaret Forbes having granted a tack of her liferent-lands to , 

bearing expressly for payment of such a sum of money, and bearing to endure 
for 19 years j she did receive a back-bond of that same dale, bearing, that so 
soon as the sum was paid, the tack should become void. The tack coming to a 
singular, successor, she pursues him for count and reckoning, and removing, 
and insists upon the tenor of the tack and back-bond. It was alleged for the 
defender, That the back-bond did not militate against him, being a singular 
successor, neither being registrated nor intimated to him before his right, in 
respect the tack is a real right, and no obligement or provision of the tacks- 
man can prejudge a singular successor. ' 

The Lords repelled the defence, and sustained process against the defender, 
in respect of the tack and back bond. 

Fol. Die. v. 4. p. 65. Stair, v. 1. p. 500. 


No 38. 
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1669. February 12. John Brown against Robert Siebald. 

John Brown having taken a feu of some acres of land, at a great rent in 
victual and money, pursues Robert Sibbald (now his superior) to hear and see it 
found and declared, that he might renounce and be free of the feu-duty. The 
defender alleged absolvitor, because this feu was by a mutual contract, by 
which the vassal had bound him and his heirs to pay the feu-duty yearly, and 
which obligation he could not loose at his pleasure ; for albeit feus which are 
proper and gratuitously given without any obligement on the vassal’s part, but 
given by a charter, or disposition, 'as being presumed to be in favorem of the 
vassal, he might renounce the same, nam cuivis licet favori pro se introducto 
renunciare; but here the vassal being expressly obliged for the feu-duty, cannot 
take off bis own obligation, this case being like unto that of a tack, which being 
by mutual contract, cannot be renounced, though by a tack only granted and 
subscribed by the setter it may. The pursuer answered, That he opponed the 
common opinion of all feudists, defeudo re/utando, wherein there is no excep- 
tion, whether the feudal contract be subscribed'by both parties ; for every con- 
tract must necessarily import the consent of bpth parties, and the acceptance 
of a vassal to a feu by way of disposition is all one with his express obligation 
in a mutual contract, ido, Though such a contract could not be renounced, 
yet this pursuer may renounce, because by a back-bond by the superior, who 
granted the feu under his hand, he has liberty to renounce when he pleases. 
The defender anwsered. That this back-bond not being in ccrpore juris , nor 
any part of the investiture, it was personal against that superior who granted 
the same, but not against the defender, who is a singular successor. It was 
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answered , That the mutual contract not being de natura feudi, but at most 
importing an obligement not to renounce the feu, any personal deed before this 
superior’s right, under the hand of his author, is relevant against him, as well 
as his author. 

The Lords- found the allegeances upon the back-bond relevant against the 
superior, though singular successor, it being granted of the same date with the 
feudal contract, and relating to a matter extrinsic to the nature of the feu ; and 
so suffered the pursuer to renounce the same. 

Fol. Die. v. 2. p. 65. Stair, v. 1 . p. 604. 


*#* Gosford reports this case : 

* n 

In a declarator pursued at Sibbald’s instance against Brown, who had acquir- 
ed the right of superiority of some acres of land which were holden feu, to 
hear and see it found and declared, that he being willing to resign the right of 
the said lands, ought to be free of the feu-duty in all time coming ; the 
Lords sustained the declarator, in respect that the lands were ab initio given 
in feu for the full duty thereof, and that the feu -duty being 20 bolls of bear, 
and converted to 10 merks the boll, the vassal had a liberty when he pleas- 
ed to pass from the conversion ; notwithstanding it was alleged that refutatio 
emphyteusis could not be sustained in law, it being perpetua locatio et non feu- 
dum. 

Gosford ’, MS. No 114. p. 42. 


1670. July 12. Kennedy against Cunningham and Wallace. 

There being an apprising of the lands of Garleith, belonging to John Ken- 
nedy, at the instance of Edward Wallace ; the said Edward by his back-bond 
declared that the apprising was to the behoof of William Wallace of Burn- 
bank his brother, and obliges him to denude himself thereof in his favours ; 
thereafter the said Edward assigns the comprising, and dispones the lands to Adam 
Cunningham, who stands infeft ; and in a debate for the interest of this appris* 
ing, it was alleged, That Edward Wallace the appriser having by his back -bond 
declared, that the apprising was to William his brother’s behoof, conform to his 
back-bond produced, the said William was satisfied by payment or intromis- 
sion, so that the apprising is extinct. It was answered for Cunningham, That 
the allegeance is not relevant against him, who stands infeft as a singular suc- 
cessor, so that his real right cannot be taken away by any personal back-bond 
granted by his author, whereby he was not denuded ; "for though his author had 
granted assignation to the apprising, if it had not been intimated, a posterior as- 
signation intimated, much more a disposition and infeftment, would be preferred 

56 S a 
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No 39. thereto ; for albeit satisfaction of an apprising, by intromission with the mails 
and duties be sufficient to extinguish, even against a singular successor, though 
there was no resignation made, which the Lords had extended to any pay- 
ment made by the debtor ; yet this was never extended to any personal de- 
claration of trust, or obligement to denude, which cannot be valid against a 
singular successor. It was answered for Kennedy, That apprisings and infeft- 
ments thereon, do differ from other infeftments, in this, that they require no 
resignation or re-sasine to extinguish them, but whatever may take away a per- 
sonal right, either by intromission, payment, or compensation, will take them 
away even by exception ; and what is relevant against the author, is relevant 
against the singular successor, except as to the manner of probation, that it 
cannot be proven by the author’s oath, but by writ or witnesses ; neither is 
there any odds as to thisj whether there be infeftment on the apprising or not ; 
so then if Cunningham were but assignee to the decreet of apprising, it would 
be relevant against him, that before his assignation his cedent had declared that 
the apprising was to the behoof of another, to whom the debtor had made pay- 
ment ; which declaration being instructed by writ anterior to the assignation, 
is valid against Cunningham the assignee, and whether he be infeft on this as- 
signation and disposition of the apprising or not, as to this point, law and cus- 
tom makes no difference, neither doth the case quadrate with an assignation 
unintimated, competing with a posterior assignation intimated, which might be 
preferred; but if the debtor made payment to the assignee, though he had not 
intimated it, it would extinguish the apprising, and no posterior assignation, 
though intimated, would make the debtor pay again ; and in this case there is a 
real declaration of trust, which is. most ordinary, when parties having small 
> sums, assign them all to one who compriseth for all, and by several back-bonds, 

declares, that the apprising is to the behoof of the several creditors according 
to their sums, who have always rested therein, and have sought no further ; and. 
if this back-bond were not sufficient against singular successors, the appriser . 
might) at any time thereafter dispone and clearly exclude them. 

The Lords found that the back-bond was relevant against singular succes-- 
sors, and that payment made to him, to whose behoof the apprising was de- 
duced, was sufficient against a singulas successor, having right to the apprising, 
or lands from the appriser, after he granted his back-bond. See Registration. . 

Fol. Die. v. 2. p. 64. Stair, v. 1. p. 692. 

Gosford reports this case : ; 

In a reduction and declarator at the instance of Kennedy of Barleith against Wil- 
liam Wallace of Burnbank, and Cunningham, to whom he disponed his right, upon 
this reason, that Wallace having been cautioner to Wallace of CarnhUl for the 
pursuer, for the sum of 2500 merks, for relief of which cautionry, the pursuer had 
disponed to him a wadset of a part of his lands, which he did possess several years, . 
the intromission of the rents whereof did extend to the whole sums for which. 
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he was cautioner, and wherewith he did satisfy the cautioner ; and yet notwith- 
standing he did take all assignation to the bond, in name of his own brother 
Edward Wallace, and did comprise both the wadset lands, and all other lands 
belonging to the pursuer, and caused his brother dispone the same to Cunning- 
ham, long after a back-bond granted by his brother to him, whereby he was 
obliged to denude in his favours ; and therefore craved, that the debt contain- 
ed both in the wadset and apprising might be reduced and declared null. It was 
answered for Cunningham, That he being a singular successor, and having acquir- 
ed a right to the comprising from Edward Wallace, who stood heritably infeft 
in the said lands, any back-bond granted by the said Edward, being but personal, 
could not denude himself of his heritable infeftment, nor prejudge him, seeing 
he was not obliged to know the same, it being a private latent deed. It was 
replied. That a comprising is of that nature, that by our law it is extinguished by 
intromission, or a discharge, or by a back-bond, or declaration of trust, which 
are all but private deeds ; a singular successor, albeit bona fide he be infeft up- 
on the compriser’s right, can be in no. better condition than his author. The 
Lords having considered this case as being of a general concernment, sustained 
the pursuit founded upon the back-bond, and the cautioner’s intromission, up- 
on these reasons; imo, That there was. nothing more ordinary, than that many 
creditors were in use to lead a comprising in the name of a person upon back- 
bonds, or a declaration of trust, which did secure them against all deeds dona 
thereafter by the person entrusted, in respect of the nature of a comprising, 
which might be extinguished by a discharge or intromission ; so that if this 
ground were taken away, then there would be a necessity, that every creditor, 
albeit fora small and inconsiderable sum, should comprise in his own name, and 
be infeft, otherways the person entrusted might prejudge him of his debt, or 
should be forced to cause him resign and infeft him, least he should dispone to 
another, or, by serving inhibition and raising of a reduction, should secure his 
interest ; which would hinder all persons to accept of a trust ; zdo. By our law 
and practice, comprisings are found to be such rights, that albeit infeftment 
follow, yet they may be extinguished by a discharge of the sums for which 
comprising is led, and in that they are different from rights of wadset, annualrents, 
or infeftments ; for these are securities that cannot be taken away by personal 
rights, but by renounciations and resignations, whereupon infeftment follows.. 
The reason of which difference is, that comprisings are but legal diligences, and 
infeftments taken thereupon are consequential to a decreet given by a mes- 
senger decerning lands, albeit of never so great value, to belong to a creditor 
for a small inconsiderable sum, which being truly satisfied or discharged,, is in - 
law most unfavourable, and so may be extinguished in a singular manner; whereas 
infeftments upon wadsets and other real securities, are founded upon contracts • 
and dispositions subscribed by the parties themselves, bearing procuratories and 
precepts to denude the granter omni habili mode, and to seek the real right in . 
the. person of the creditor, and therefore cannot be divested but in that same -• 
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No 39. manner that the law allows. But if the case had been where a compriser hav- 
ing comprised for his own proper debt, and were infeft, and granted only a per- 
sonal right by assignation, or a bond to denude, whereupon nothing followed, 
if, thereafter, a singular successor had acquired a real right, or had intimated ' 
a second assignation before the first assignee, in that case, posterior rights would 
be preferred, as being first complete ; and the reason is, because, where a per- 
son’s name is only entrusted, and gives a back-bond,, and during the trust, 
suffers the true creditor to possess until the debt be satisfied, in that case, the 
law doth extinguish, and makes as if it were transferred in the person .of the 
creditor, who did make use of his name, if the back* bond or declaration of 
trust was before his infeftment, it being then only a personal right ; but if the 
back-bond or declaration be only granted after infeftment, the question would 
be more difficult where a third party acquires a valid right ; and yet it seems 
that the decision will be alike in both cases, if it be made truly to appear, that 
the compriser’s name was only borrowed from the beginning, and that he did 
declare so much under his hand before any right made to a third person, in re- 
spect that a right of comprising is singular of its own nature, and different 
from other real securities, as said is ; and that, in our law and practice, it was 
never otherways found ; whereas, if it were otherways, it would open a door to 
many indirect contrivances, and occasion vast charges and expenses for pay- 
ment of a yearly duty by every petty compriser to the superior. 

Gos/ord, MS. No 300. p. 129. 


No 40. 
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1672. November 20. Workman against Crawford. 

George Workman pursues reduction of a disposition and infeftment grant- 
ed by James Stirling to John Crawford, on this reason, that he having dispon- 
ed the tenements in question to James Stirling, he gave him a back-bond of 
the same date, obliging himself to denude, being paid of the sums due to him, 
and yet Stirling contrary to his trust, had disponed the lands to Crawford; like- 
as the pursuer had declared the trust against Stirling, and had reduced his 
right, and therefore Crawford’s right from Stirling behoved to fall in conse- 
quence. It was answered for Crawford, That long before any declarator a- 
gainst Stilling, he had acquired Stirling’s right bona fide for onerous causes, 
and was not called to the declarator against Stirling ; and albeit Stirling’s back- 
bond was sufficient against himself, yet being but a personal obligement, not 
contained in the infeftment, it could have no effect against a singular succes- 
sor being infeft. 

The Lords found the defence relevant, unless it were replied that Crawford’s 
right was without an onerous cause, or that he knew of Stirling’s back-bond, 
when he received the right and so was partaker of the fraud. 

FoL Die. v. 2. p. 65. Stair, v. i.p. 121. 
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1673. November 21. Brown against Gairns. 

John Brown having assigned a bond to Alexander Brown, that he might ap- 
prise thereupon with his own sums for John Brown’s behoof, Alexander Brown 
gave a back-bond, bearing ‘ the apprising as to that sum to be to John Brown’s 
‘ behoof, and obliged him to denude in favour of John Brown as to that sum.’ 
Thereafter Gaims having apprised the same lands, there is a contract betwixt 
him and Alexander Brown, whereby Alexander restricts the apprising to a part 
of the lands, and renounceth the rest in favour of Gairns, who assigned his ap- 
prising to a third party. — In the competition of the rights, it was alleged for 
John Brown, that he ojght to come in pari passu with Gairn’s assignees in the 
whole lands, in respect of the back-bond, declaring * the apprising to be his 
* behoof.’— It was answered for the assignee, That he having acquired right 
from Alexander Brown the appriser, by the restriction of the back-bond could 
not operate against him, being but a personal obligement, which could not af- 
fect an apprising which was a real right. — It was replied. That an apprising be- 
fore infeftment, or the legal expire, might be qualified or affected with a per- 
sonal obligment, as well as by intromission or a discharge, albeit they could not 
be known to the assignee, who taking right within the legal, behoved to take it 
with hazard, especially seeing inhibition was used upon the back-bond before the 
restriction. — It was dupliedy That the inhibition did only operate by way of re- 
duction, and not by reply. 

The Lords found, That the back-bond was suflicicrrt to affect the apprising 
being before infeftment, and before the restriction, and therefore brought in ' 
John Brown pari passu, notwithstanding of the restriction. 

, Fol. Die. v. 2. p. 64. Stair, v. 2. p. 231. 


No 41. 
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Gosford reports this case : 

Mr John Dickson having intented an action for mails and duties against 'the 
Tenants of the lands of LJrie, «s hating right by assignation to a back-bond 
granted by Alexander Brown to John Brown, bearing that the said Alexander^ 
being to lead a comprising of the said lands, not only for the suras due to him- 
self by the heritor, but likewise for the sums due to the said John Brown, who 
was another creditor for which his name was only entrusted, and therefor, by 
his back-bond, did oblige himself to denude himself, and dispone a part of the 
lands comprised in favour of the said John ; — in this action compearance was 
made'for John Gairns, as being infeft in the said lands upon a prior comprising, 
who alleged, That he ought to be preferred, because the said Alexander being . 
infeft upon a second comprising, had transacted and restricted his right to a par- 
ticular parcel of the said lands, so that any back-bond, albeit prior to the res- - 
triction, yet being but a personal right, and a latent deed, could not hinder the 
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first compriser to transact and affect his right by the said restriction, seeing the 
said Alexander was not thereby denuded of any public right by his comprising, 
it not being habilis modus to take away a right of comprising, whereupon the 
compriser was infeft. It was answered. That a comprising of lands being of a 
far different nature from an heritable and irredeemable disposition whereupon 
infeftment followed, and by the law and constant practice, may be extinguish- 
ed by intromission, or a naked discharge of the whole or any part of the principal 
sum pro tanto ; and therefore, by a back-bond, declaring the trust which was 
granted before any infeftment or comprising led, especially in this case, where 
the back-bond was of that same date of the. assignation, and that the comprising 
was only a right of reversion of a prior comprising, which was transmissible by 
assignation, and upon which back-bond the granter was charged with horning 
and inhibition, served before the granting of the restriction, whereupon the al- 

legence is founded : The Lords having considered the case without respect 

to the inhibition and horning, which could only be the ground of the reduction, 
found, That a comprising within the legal was such a right as might be 
extinguished by private deeds, such as discharges or intromissions, with as much 
of the mails and duties as would amount to the sum contained in the comprising, 
and thereupon a back-bond granted by the compriser, bearing a trust, before 
leading of the comprising or any infeftment, was sufficient to denude or qualify 
his right against a singular successor, as hath been found by the constant prac- 
tice; when a private discharge was alleged upon ; especially considering, that 
if it were otherways there would be an absolute necessity that every creditor, 
albeit for never so small a sum, behoved to lead a several comprising, to the 
ruin of the common debtor, and would open a door to those whose names were 
entrusted, to defraud all other creditors, against their own back-bonds and decla- 
rations, which hath always been looked upon as a perfect security ; and it was 
so decided in terminis, the 12th of July 1670, Kennedy against Cunningham, 
No 39. p. 10205. 

Gosford , MS. No 634. p. 367. 

'' « 

1676. July 6 . Gordon against Skene and Crawford. 

s' 

An assignee to a decree of apprising, granted a back-bond, obliging him to 
denude upon payment of a certain sum. This found good against an oner- 
ous assignee, the legal being still current, and no infeftment upon the ap- 
prising. 

Fol. Die. v. 2. p. 64. Gosford. Stair. 

This case is No 1. p. 7167. voce Intimation. 
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x68o. February 5. Rae against Finlayson. 

John Rae having bought a tenement in Leith from David Aikman, pursues 
the tenants for mails and duties, who alleged absolvitor, because he had a tack 
for nine years from David Aikman for L. 36 yearly of tack-duty ; and bearing 
this clause, * That he should repair the tenement which then was ruinous, and 
« should retain the expenses of reparation, and if it exceeded the tack-duty, 
‘ the setter was obliged to pay him,’ and offered to prove that he had neces- 
sarily and profitably expended the whole tack-duty in his nine years tack ; and 
seeing by act of Parliament it is declared, that purchasers shall not break ten- 
ants’ tacks, they are thereby become real rights, effectual against singular suc- 
cessors, as was found in the case of Oliphant against Currie, nth December 
1677, voce Tack ; where Charles being infeft upon apprising of the lands of 
Mordington, pursues the tenants for mails and duties, and Currie defending 
Upon a tack, being 1300 merks of tack-duty, relief of teind, and two dozen of 
capons, with a clause of allowance of the Provost’s annualrent, which exhausted 
the tack-duty, except the capons and belief ; this tack was sustained against 
Charles the singular successor; and the allowance of reparation ought much 
more to be effectual; ido. The necessary reparations being profitable, both to 
seller and buyer, both must be liable therefor, though there were no clause of 
retention in the tack. — The pursuer answered , That it is clear by the tack, that 
the clause of retention, and repetition of the excresce is annual ; for if there- 
upon the tenant had pursued for the reparation of the first year, which was 
greatest,' he could certainly have recovered the excress above the rent, and the 
setter could not defend himself, that the tenant behoved to accept af the sub- 
sequent tack-duties, in which he had allowance by the tack, there being no such 
clause in the tack, and therefore this clause is merely personal and annual, and 
$0 it is not effectual against a singular successor ; nor is it like to Currie’s case ; 
for there, * by the tenor of the tack there remained a yearly duty, payable to 

♦ the setter, over above the allowance of the^ tenant’s annualrent, and if the 

* tack-duty had been but a plack, upon consideration that the annualrent w r as 

* yearly to be discharged, the tack would have been effectual;’ but here the re- 
tention is indefinite, -and exhausts the whole tack-duty, contrary to the act of 
Parliament founded on, bearing, ‘ That the buyer shall not break the tenants’ 

• tack, they paying such like duty to the buyer as to the seller.’ As to the 
second, neither the building nor repairing of houses, though never so necessary, 
infers any real right or hypothec upon the house ; though that hypothec was 
.constituted by the common law,, but 'is rejected by our custom ; and as there 
was no debitum reale upon the house, much less can there be debitum personate 
upon the buyer, who hath no profit by the reparation, seeing he bought the 
house, as it was worth when repaired. 

Vol. XXIV. 56 T 
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The Lords repelled the defence upon the clause in the tack, and,found the 
clause to be personal, and not effectual against a singular successor, purchasing 
bona fide for a just price : But if the buyer took assignation to the tack, or knew 
thereof the time of the bargain, the Lords allowed the parties to be heard upon 
that point : But seeing tacks are not ordinary in tenements within burgh, as in 
lands in the country, they found the buyer not obliged to enquire, whether the) 1 
tenants had tacks, or what they were. 

Fol. Die . v. a. p. 66. Stair, v. a. p. 751. 

*#* Fountainhall reports the same case : 

In a case John Rae against James Finlayson, the following point was debated* 
There is a tack set in April per verba de present i, (the tacksman having been 
in the natural possession as a tenant before,) the entry of the tack is suspended 
till the separation of the cprns frpm the ground. In July thereafter, which 
is before the entry of the tack, there intervenes an infeftment on a com* 
prising, or a disposition ; JQyar. Whether this will be preferred to the tack 
or not ? If the tack were a consummate tapk before the infeftment, by at- 
taining possession it would be preferable ; but here is difficulty, that though 
he be in possession before the said infeftment, yet it is not by virtue of 
the said tack. The said tack bore also this clause, that in regard the houses 
set were ruinous, therefore it should be lawful for the tacksman to repair them, 
though the reparations exceeded the tack-duty for fiany years, and he should, 
have retention of his tack-duty till he were reimbursed of his meliorations : 
De facto he wares sevdn years tack-duty on them. Thereafter, this tack-duty 
is apprised from the setter, and. the appriser pursues for the tack-duty of these 
seven years. The tacksman oppones the express quality of the tack. — It is re- 
plied, That clause is only personal against the setter. — Duplied, It is real and 
incorporated with the tack.—Triplied, A clause in a tack to possess ay and un- 
til a sum be paid is not real, neither doth it defend against a singular successor j 
ergo, neither will this clause. Many thought it only personal. See Tack. 

Fount ainball , v. 1. p. 93. 


1685. January Sinclair against Sinclair. 

An appriser having restricted his apprising to certain lands, and the restric- 
tion being objected to a singular successor infeft upon the apprising ; found, 
That if infeftmeut had followed upon the apprising before restriction, the re- 
sftiction was but personal ; but if it preceded infeftment, it did affect and re- 
gulate the apprising against the singular successor, because, till infeftment, the 
apprising was transmissible by assignation. 

Fol. Die. v. 2. p. 64. Harcarse, 
* m * This case is No 62. p. 5324. voce Hehl Apparent. 
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1702. November 14. 

James Anderson against Sir John Dempster of Pitlever, and Dudgeon 

in Inverkeithing. 

Sir John being elected commissioner for representing that burgh of Inver- 
keithing in the Parliament 1681, to capacitate him for that office, one Ander- 
son, a burgess, dispones to him a tenement of land, whereon Sir John is infeft ; 
but Anderson continues in the possession all the days of his lifetime. His relict, 
after his death, marries one called Dudgeon, and they enter into a transaction 
with Sir John Dempster, whereby, for L. 1000 Scots, he dispones the tenement 
over to them. Upon this, Anderson’s heir raises a declarator and reduction, 
that the right given to Sir John was in trust to the particular end and effect 
above-mentioned, and therefore craves the right made by Sir John to Dudgeon 
to be reduced, and fall in consequence. And the Lords having ordained Sir 
John to be examined upon the onerous cause of his disposition, he very ingenu- 
ously depones, that he paid nothing for it, but got it on the consideration fore- 
said, to put him in a condition to be their Parliament man, and that no back- 
bond nor declaration of trust was required of him ; and it being argued, That 
his transmission and conveyance to Dudgeon must fall in consequence, the 
Lords found, That Dudgeon having acquired it by an onerous title, equivalent 
to the value of the house, the trust in Sir John’s person could not affect his 
right, it not being a vitium reale, and that Sir John his cedent and author’s oath 
could not prejudge him, unless it could be qualified that Dudgeon was consciut 
fraudis , or knew of the trust ; but they inclined to think Sir John would be li- 
able, both in respect of his own acknowledgment that the disposition was given 
him on the account foresaid, and that nemo prasumitur donare vel suum perdere ;• 
and the natura negotii seemed plain that a gift was not here designed, especially 
being retenta possesstone by the disponer all his lifetime ; but the summons be- 
ing rather a reduction of Dudgeon’s right than a declarator of trust, they as- 
soilzied Dudgeon from the reduction; but allowed Sir John to be further heard 
as to any personal conclusion of trust or damage against him for contravening 
the said trust. 

Fol. Die . v. 2. p. 65 r Fountainhall, v. 2. p. 1 59. 
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1 7 I 5 - 1 4 - Brugh of Finmouth against Forbes of Ballogie. 

Sir David Thoirs having acquired the lands of Wester-Lochgellic from Wil- 
liam Malcolm ; he, without being infeft, assigns the same to Sit Robert Forbes, 
who granted backbond, acknowledging he had paid no price, but that the 
right was granted to him, in order that he might sell the lands for relieving 
himself of what debts he had paid for Sir David, or should thereafter pay ; and 
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therefore obliged himself, that being so relieved, he should be accountable, and 
apply the balance to Sir David, his heirs, &c. And the backbond bears also, - 
That Sir Robert should sell with consent of Sir David or William Thoirs, his 
nephew. David Brugh being creditor to Sir David, constituted the same by 
a decreet against his heir, and thereupon adjudged the lands and the foresaid 
backbond; Sir Robert made over his right to Mr Henry Scrimlour, who ob- 
tained himself infeft, and there being a part of the price yet in his hands, there 
fells out a competition about it, betwixt Brugh as creditor to Sir David, and 
Ballogie as creditor to Sir Robert, who as such, had arrested in Mr Scrimzour’s 
hands. ■ . 

And it was alleged for Ballogie, That in a former debate betwixt Mr Henry 
Scrimzour and David Brugh, wherein David had alleged the backbond grant- 
ed by Sir Robert to Sir David did intrinsically affect Sir Robert’s right, that 
Mr Scrimzour could not acquire any right but with the burden of his author’s 
backbond ; yet the Lords preferred Mr Scrimzour ; and therefore Sir Robert’s 
creditor arresting in Mr Scrimzour’s hands is preferable for the price due to 
Sir Robert, which could not be affected by his backbond, but Sir David’s Cre- 
ditors must insist for implement thereof against Sir Robert as accords. 

Answered for David Brugh, That though Mr Scrimzour Was preferred, yet 
there was not the same reason for preferring Sir Robert’s creditor ; for the rea- 
son of Mr Scrimzour’s preference was, his being purchaser bona fide from Sir 
Robert, and had compleated his right by charter, &c. so that the backbond 
could not affect him ; but Sir Robert’s creditor, who had only arrested the sub- 
ject, can never be in better case than himself, who by his backbond, was to ap- 
ply the superplus to Sir David, The reason is, that it is hard to tie purchasers 
/who pay an adequate price, by backbonds that may be latent ; but arresters 
and adjudgers only affect the subject as their debtor has it in his person, with its 
qualities ; and therefore ^can never be in a better case than he himself. And 
this was so decided, 5th February 1678, Mackenzie contra Watson and Stu- 
art, No 24. p. 10188. which was indeed a case of bonds for debt, but the reason 
of the decision hold likewise here. But there was a decision in terminis, zzd 
.December 1680, Prir.ee contra Pallat, No 39. p. 4932. which was under the 
Lords’ consideration, when very lately they decided in the same manner, viz. 
1 8th January and 4th February 1715, Simson’s Creditors contra Maxwell, No 
40. p. 4934. 

Replied for Ballogie, That this was not a backbond of trust, but an oblige- 
pient upon Sir 4 Robert to pay the superplus price, just as if Sir Robert had 
given a bond to Sir David for the price: 

Duplied for Brugh, That the backbond is granted of the date of the disposi- 
tion, and Sir Robert bound to sell the lands, and apply the superplus to Sir 
David ; now he does sell to Mr Scrimzour, and lying under an obligation to 
make the price furthcoming to Sir David, it is impossible Sir Robert’s Creditors 
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could affect this price to Sir David’s prejudice; for whatever objection meets 
Sir Robert, must meet his creditors’ arresters. 

The Lords found, That Sir Robert Forbes was trustee to Sir David Thoirs 
by his backbond, in so far as concerned {the superplus price of the lands dis- 
poned, over and above the payment and relief of debts and engagements, 
wherein Sir Robert was concerned with Sir David, and therefore found Fin- 
mouth ought to be preferred to Ballogie, as arrester. 

Clerk, Mackenzie . 

Fol. Die. v. 2. p. 65. Bruce, v. 1. A To u8. p. 148. 


1715. July 20. 

M'Cubbins, Heirs-Portioners to David M'Cubbin, Younger of Knockdolian, 

against Margaret Ferguson. 

Adam of Glentig granted an heritable bond of 1600 merks to the said David 
M’Cubbin, and granted other bonds to Fergus M'Cubbin, his father, and both 
father and son assigned their bonds to William Baird, (who was likewise a cre- 
ditor to Glentig) to the effect that he might lead an adjudication for all ; and 
Baird granted a backbond of trust, and accordingly an adjudication was led. 

Margaret Ferguson obtains a bond of 1200 merks from the said William 
Baird ; and, of the same date, for the more sure payment of the said sum, he' 
assigns and transfers the said heritable bond of i6co merks, to which he had 
right by -assignation from David M'Cubbin ; and Margaret Ferguson obtains 
herself infeft, as having right by progress to the precept of sasine contained im 
the said heritable bond. 

In a competition of the Creditors of Glentig, the heirs-portioners of David 
M'Cubbin craved preference for the annualrent of the said 1600 merks ; be- 
cause, albeit Margaret Ferguson had obtained herself infeft as assignee to the 
precept of sasine, yet William Baird, the granter of the assignation, was* 
a trustee, and his right affected with a backbond, which could not be prejudg- 
ed by his assignation to Margaret Ferguson ; because, when the backbond was 
granted, no infeftment had followed on the heritable bond ; and backbonds 
qualify all personal rights, as apprisjngs within the legal, even though infeft- 
ment had followed ; and infeftments of annualrent may be pleaded to be also- 
so qualified, but much more so while they remain personal rights. 

It was answered for Margaret Ferguson, That she ought to be preferred, be- 
cause the heritable bond was only rendered a. real right by her obtaining, in- 
feftmene upon the precept ; and a backbond was never found to qualify an in- 
feftment of annualrent. And there is no parallel betwixt an apprising and am 
annualrent ; because an apprising is a diligence for obtaining payment ; and* 
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No 47. apprisers, in many cases, ate bound for diligence ; and all purchasers acquire 
•with the hazard of what may be objected against their authors. The real right 
of annualrent is only for security of the interest, and which is not destinated for 
extinguishing the principal sum. 

ado, There is a great difference betwixt the case of a person purchasing th*e 
right of an annualrent, or indeed any other right bona fidt , relying upon that 
purchase as the security of their money, and the case of a creditor who, finding 
the right of annualrent in the person of his debtor, affects the same for securi- 
ty of his debt, but- advances no money in contemplation of- that right. In 
which last case, the user of diligence utitur jure auctoris, and carries the right 
under the exceptions that were competent against his debtor. But where 
a party bona fide purchases and pays his money for the purchase, there is much 
more favour allowed in equity ; and, in like manner, purchasers of apprised 
lands bona fide, for just and equitable causes, have always been considered in 
other circumstances than the apprisers themselves, bruiking by virtue of their 
diligence. 

“ The Lords preferred Margaret Ferguson, as having lent her money on the 
faith of Glentig’s heritable bond/’ 

The above decision is drawn out at the end of the Manuscript more 

fully, as follows : 

In the competition betwixt these parties, about an heritable bond, granted 
by John Adam of Glentig, to David M‘Cubbin, younger of Knockdolian, the 
right produced for either party stood thus : Knockdolian the creditor, April 
1699, assigned the bond to William Baird of Sallochan in trust, to the effect 
he might lead an adjudication thereupon, together with several other debts ; 
and Baird grants a backbond, of the same date with the assignation, declaring 
the trust in ample' form. Upon this heritable bond and backbond, Knockdo- 
lian, the original creditor, his heirs-portioners competed. On the other band, 
Margaret Ferguson produced a translation from the said William Baird the as- 
signee, dated March 1701, whereupon she was infeft, and thereupon craved 
preference. After several other debates, this, question was stated by Margaret 
Ferguson, How far the backbond or declaration of trust, granted by Baird the 
assignee to Knockdolian his cedent, could be effectual against Margaret Fergu- 
son, a singular successor by translation from Baird, and who stands infeft upon 
this translation in Glentig the original debtor’s lands ? 

It was pleaded for Margaret Ferguson, That Baird having disponed the fore- 
annualrent to her, no backbond of his can affect her, a bona fide singular sue-, 
xessor, for an onerous cause, standing infeft ; and that, 1st, From the nature 
of the thing ; id. From the particular constitution of our law requiring regis- 
tration. 
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A* to the first, It was urged as a principle, That an assignation to a precept No 47; 
of sasine transmits to the assignee all the right that was in the cedent ; so that 
there remains nothing in hi* person, more than the precept had been directly 
granted by the proprietor to the assignee ; whence it was concluded, that 
a backbond granted by the cedent (which in its nature is merely a personal 
right) may indeed create a good action against himself, but can never affect 
a right that is no longer in his person. A backbond by an assignee to a per- 
sonal bond will indeed affect his singular successor ; because an assignation to 
a personal bond does not denude the cedent of the jus crediti , but is only of 
the nature .of a procuratory giving power of exaction. And though, where 
there is no backbond, the same is irrevocable, as being in rem suam, yet still 
the jus crediti remains with the cedent; and all exceptions go against the as- 
signee, though by our custom there are some restrictions as to the probation. 

But, where a backbond is granted, the assignation becomes of the nature of 
a simple revocable mandate ; so that betwixt an assignation to a personal bond 
and a precept of sasine, there is this difference, that, in the one case, an assig- 
nation is only a procuratory without any conveyance ; in the other, an assigna- 
nation makes a complete conveyance from one to another ; and thence it is 
that a personal bond will affect the assignee in the one case, and not in the 
other. 

As to the second ground, it was pleaded , That the design of the registers being 
to secure singular successors by infeftment, it is a general rule, that singular 
successors by infeftment, must be secure against all latent private rights what- 
ever ; and therefore it was concluded, were this backbond in its nature other- 
wise good against singular successors, it could have no place against Margaret 
Ferguson now standing infeft, upon the faith of the registers. 

To the first, answered. That it is granted, backbonds purely personal, the de- 
sign of which is simply to create a personal obligation upon the granter, and 
which do not affect or qualify any right in his person, are indeed not good 
against singular successors ; but since backbonds for the most part are designed 
to qualify or affect the right, as it is in the granter of the backbond, they must 
be good against singular successors ; for, if the right itself be once qualified or 
affected, it must continue to be so in whatever person existing. Thus, in the 
present case, since Baird’s backbond does not only import an assignation to de- - 
nude, but is a declaration, that he had not the absolute right of the heritable 
bond in his person, but only qualificate as trustee for a certain effect, viz. to • 
lead an adjudication, the backbond must in its nature affect the right in whom- . 
ever placed, because Baird could convey the right in* no other shape than he 
himself had it. And so the distinction, made betwixt an assignation of a pre- 
cept, and a personal bond, were it even true, falls to the ground without effect* 

But, in the next place, there is no manner of foundation for the distinction ; 
an assignation to -a precept of sasine is no more but a substitution in the right 
for granting and receiving the infeftment, and transmits no more in the caseo 
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No 47, of an heritable bond bearing procuratory and precept, than another assigna- 
tion does in the case of an ordinary moveable bond, bearing no such precept. 
One thing is clear, that the precept which is an accessory can be conveyed in 
no other manner than the personal obligation itself ; and if an assignation to 
the personal obligation in the heritable bond be only a procuratory, it is in- 
compatible, that any of its accessories should be tom from it, and conveyed to 
any other person than who has the personal right. 

Answered to the second point, That our law makes a great difference be- 
twixt the absolute property of lands, and a qualified right in lands for security 
of debt See Stair, lib. 2. t. 3. § 22. in med. The first of these being in its na- 
ture a perpetual right and a proper subject for Commerce, has the absolute pro- 
tection of the law, so as no separate, latent deed can be good against it. But as 
for a right in security, it being in its design only temporary, without any view 
to pass from hand to hand, it has no special privilege indulged to it by the 
law, and therefore, even after infeftment, is qualified by backbonds, extinguish- 
ed by discharges, and intromission with the rents of the subject given in secu- 
rity, equally as where there is no infeftment ; which holds equally in infeft- 
•xnents of annualrent, adjudications, and all of that sort But, tdo, Whatever 
might be pleaded, j if Margaret Ferguson had purchased bona fide from Baird af- 
ter infeftment, the case here is quite otherwise, where Baird was never infeft, 
hut had only a personal assignation. It is certain, from the nature of the 
thing, there is nothing to hinder even him who stands infeft in art absolute- 
right to qualify it by a backbond ; the reason then why irredeemable rights 
clad with infeftment cannot be so qualified, must be drawn from the particular 
disposition of our law concerning the publication of infeftments by registra- 
tion ; our law has prudently introduced the registrating of infeftments for the 
security of purchasers ; and of consequence, that infeftments should not be af- 
fected with any thing but what enters into the sasine and warrants thereof ; 
when one therefore purchases upon the faith of a registered infeftment, there 
is good ground to plead, that he ought to be secure upon the footing of the in- 
feftment as it stood recorded ; but this will not apply to Margaret Ferguson’s 
case, because she did not purchase upon the faith of the registers, but contract- 
ed with one not infeft, upon his faith, and therefore must lie open to his deeds. 
And there is no hardship here, where the remedy is so easy ; for she had no 
more to do, but to infeft first her author, and afterwards herself ; and then she 
would have contracted upon the faith of the register, and so been secure. — 
3 tit, Margaret Ferguson is none of the bona fide onerous purchasers, that the 
law has taken under its particular protection ; for she did not absolutely pur- 
chase this heritable bond, nor with ready money, but took a right thereto only 
in security of a debt owing her. Now, besides the favour of commerce. 
Which has not so much place in the purchases of creditors, there is this consi- 
deration, that at present, if Margaret Ferguson be obliged to succumb, she is 
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in no worse state, than if the translation to her had not been made ; whereas, 
had she paid money for it, her case had been that of one certans de damno evi- 
tando. 

Replied to the objection, That Margaret Ferguson purchased only a personal 
right, without infefting her author. It can make no difference, that she took 
infeftment directly herself without infefting her author ; for since the principle 
is, that backbonds do not qualify infefhnents, though she purchased what might 
truly be a qualified right, yet, so soon .as she took infeftment, no matter whe- 
ther in her author’s name, or her own, the right behoved to become thereby 
absolute. And, were this otherwise, there could be no conveyance of land- 
rights without every successor being infeft, which yet are very frequent ; for, 
if it should happen in the longest series, that any one disponer was not infeft, 
this would lay an embargo upon the subject, and effectually exempt it from 
commerce for the course of the long prescription ; no body being sure that the 
right was not extinguished in the person of him that was never infeft, so as not 
to be capable thereafter of being conveyed. And in this view perhaps there 
would not be found many secure purchases in Scotland, which therefore would 
draw the registers to have a very limited effect. 

“ The Lords found. That the backbond granted by William Baird to Knock- 
dolian, was not effectual in prejudice of the said Margaret Ferguson her infeft- 
ment, she being a bona fide purchaser for an equivalent onerous cause j and 
therefore preferred the said Margaret Ferguson.” 

Fol. Die. v. 2. p. 65. Dalrymplc, No 151. p. 207. 


1743. December 13. Gordon against Grant. , 

Gordon of Craig granted to of Tillyfour a disposition of certain lands, 

containing absolute warrandice, and receipt of the price ; and Tillyfour exe- 
cuted an obligation, narrating, That he had detained 1000 merks, in satitfac- 
tion of a real incumbrance due to one Farquharson. Tillyfour disponed the 
lands to Grant of Rothmaise with absolute warrandice, and further assigned 
the warrandice in Craig’s disposition. It appeared, that Rothmaise had retain- 
ed the icoo merks, though Tillyfour had some time after the sale granted 
a discharge of the price. As this incumbrance never was purged, Craig, whose 
separate lands were bound in warrandice, brought an action both against Tilly- 
four and Rothmaise for payment of the 1000 merks. The Lords found, That 
the action was not competent to Craig against Rothmaise, reserving to Craig 
his defences, if pursued for Farquharson’s debt. See Appendix. 

Fol. Die. v. 4. p. 66. 

Vol. XXIV. 56 U 
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1762. February 26. 

The Creditors of Sir Archibald Cockburn, Elder of Langton, against The 
Creditors of Sir. Archibald Cockburn, Elder, and Sir Archibald Cock- 
burn, Younger of Langton. < 

i 

In October 1688, Sir Archibald Cockburn of Langton, heritable proprietor 
of the lands of Borthwick and Simprim, \Sc. granted to his son, Sir Archibald, 
junior, a disposition of these lands, for security of. all debts for which he and 
his son were mutually bound. 

The family affairs having fallen into great disorder, Sir Archibald and his 
son became utterly insolvent in 1690. A process of ranking and sale was 
commenced in 1694; but, by many unforeseen accidents, and the attempts of 
the friends of the family to purchase up the creditors’ claims, the estate was 
not brought to a sale till 1757; during, which period, it remained under the 
sequestration of the Court. Those creditors who were secured by preferable 
infeftments of annualrent, had their claims fully discharged at the conclusion 
of the ranking and sale ; and the estate, from change of time and improve- 
ment, having yielded a much greater price than was expected, there remained 
no less than L. 6000 Sterling, which became the subject of competition between 
the creditors of Sir Archibald, elder, singly, and thos9 creditors to whom both 
father and son were mutually bound. 

The proper creditors of Sir Archibald, elder, brought a reduction of the 
deed 1688, upon various grounds, which the Court confined to these three 
distinct questions : * 1 mo, Whether the disposition by Sir Archibald the father 
4 to his son, (being only for relief of debts contracted, without mentioning any 
4 particular debt,) W'ith the charter and sasine following on it, vested any real 
4 right in Sir Archibald the younger ? 2 do. Supposing Sir Archibald the elder 
4 insolvent at the date of the disposition 1688, Whether that disposition, no't 
4 being omnium bonorum, was reducible as in fraudem crediterum ? 3 tio , Whe- 
4 thcr, post tantum temporis, it was competent to the pursuers to insist in this 
4 ground of reduction, especially after the judicial proceedings in the former 
4 ranking, relative to the estate of Langton ?’ 

On the first of these points, pleaded for the pursuers; A deed of. this com- 
plexion is totally inconsistent with the security of the lieges, and repugnant to 
that confidence which, from the time of their constitution, has been afforded' 
by the records in all transactions connected with heritable property. 

In this matter, the Legislature has shown the greatest anxiety, by appointing 
particular registers, in which all the diligences, burdens, and limitations, af- 
fecting heritable rights, were to be specially and distinctly ingrossed and enu- 
merated. A particular register was appointed for the abbreviates of all adju- 
dications, in which the names. of debtor and creditor, the debt for which they 
are led, the date of the executions, and the names of the witnesses, messenger, 
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and clerk, along with the superior’s, must be inserted. In order to make this' 
record productive of all the beneficial consequences for which it was intended, 
the precise sum and extent of the debt, for which the adjudication was brought, 
must appear; for, it is of little consequence to a creditor or purchaser to disco- 
ver, that an estate is affected by legal diligence, if he is not, at the same time, 
informed with what consequences it must be attended, and what sums are real 
burdens upon the property of the person with whom he contracts ; as, in pro- 
•portion to their extent, his security in either of these two characters must be 
diminished or increased. The record of inhibitions requires the same accuracy 
-and precision; and a diligence of this kind, without any particular mention 
of the sums for which it is led, has been found ineffectual, and no sufficient 
reason to bar others from dealing with the persons inhibited; see Inhibi- 
tion. Upon the same principles, a general deed of entail of all the 
maker’s lands, however binding upon the maker and his representatives, 
is void and ineffectual as to third parties. In the same manner, a right 
of reversion, couched in general terms, as to the sums for which the lands 
should be redeemable, could never be sustained, though it had regularly 
been recorded in the register of reversions ; and the greatest Lawyers, particu- 
larly Dirleton and Sir James Stewart, have given it as their opinion, that a 
right of redemption, upon payment of all sums that should be ow’ing by the 
g* enter, would be altogether ineffectual against singular successors ; as the se- ' 
curity of the lieges demands, that the precise sum shall be mentioned for which 
the lands can be redeemed. A general heritable bond, also, without any par- 
ticular mention of the sums for which it is granted, will confer no real burden 
or right of preference upon the lands ; and yet such bond would not be attend- 
ed with so many inconveniences, as the disposition in security under reduction ; 
for a general discharge of this bond by the creditor, upon record, would be 
sufficient evidence that it was actually extinguished. But, if a deed granted 
in security of sums jointly contracted to a number of creditors, whose names 
do not appear upon record, can be made real by infeftment, no discharge or 
renunciation whatever can afford sufficient security against a number of claims, 
^11 of which are concealed, and most of which there is no possible way to dis- 
cover. 

But, without resting the determination of this point upon general observa- 
tions, the positive resolutions of the Legislature itself may be urged in favour 
of the pursuer’s plea. By the act 1696 it is provided, ‘ That all infeftments 
* granted for relief of debts, not only presently due, but what should be after- 
‘ wards contracted, shall be of no force as to any such debts that sh'all be found 
‘ to be contracted after, the sasine or infeftment following upon said disposition,’ 
Now, surely the provision of this statute, with regard to future contractions af- 
ter the infeftment, is equally strong and applicable to debts contracted in ge 
neral, though the period of their constitution was prior to the infeftment fol- 
lowing uppo the disposition ; for it makes little difference, either in point of 
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No 49. security or intelligence, whether a deed is granted for relief of debts to be con- 
tracted, or for such as are really contracted, but not particularly mentioned 
and described ; both are equally dangerous and fatal to that security which 
ought always to accompany every transaction relating to heritable property ; 
both come equally under the prohibition and spirit of the' statute, and both 
ought to be equally rejected. . Vague and indefinite burdens are contrary to 
the spirit of law, and have always been discouraged. And this doctrine was 
thoroughly established, as far back as 1710, in a question between the Credi- 
tors of Sir Alexander Murray of Stanhope and Mr Douglas of Broughton, See 
Appendix. 

Pleaded for the defenders, the Creditors of Sir Archihal elder and younger 
jointly ; By the feudal law of this country, every debtor is empowered to give . 
a pledge of his estate to his creditors, or to impose upon it real burdens, calcu- 
lated for their security. It is altogether inconsistent with the spirit of our law 
to say, that a debtor should be so circumstanced, as only to have it in his 
power to grant dispositions in security of debts actually due, while, at the 
same time, he is deprived from making any provisions for the payment of his 
future contractions. The same liberty was allowed in both eases by the most 
antient constitutions of this country ; and, though the method of granting dis- 
positions, in security of debts to be contracted, in process of time was found to 
be attended with bad consequences ; yet the restraints of the Legislature, im- 
posed contrary to the original spirit of the feudal law, ought to be confined, 
entirely within these bounds which it has particularly described. The statute 
1696 can be of little service to the pursuers in this question : It only nnnnk 
securities for debts not actually contracted before the time of rendering the 
burden upon the lands real by infeftment : But there is not a word tending to 
show the invalidity of general securities, granted for debts not particularly 
mentioned, but actually contracted previous to infeftment. If, therefore, there 
is no prohibition in this statute, with regard to deeds of the same nature with 
the one now under challenge, it would be extremely hard to put such an ex- 
tensive interpretation upon its words, especially when the disposition 1688 was. 
granted for security of debts in general, that had been actually borrowed a 
great number of years before the statute 1696 had a being. 

With regard to the second point, “ Whether the disposition 1688, not being 
‘ omnium bonorum, was reducible, as in fraudem creditorum /’ the pursuers 
mentioned, That, if any deed of a debtor was ever determined to be fraudulent 
and collusive, the present, above all others, most justly merited those appella- 
tions. That the evident design of it was to cut out all the proper creditors of 
Sir Archibald the elder, while, at the same time, it was entirely impossible to 
protect any subject, belonging either to father or son, from the diligence of the 
son’s creditors ; because the father was always jointly bound with him : Sq that 
a surrender of all the son’s estate to the father would have been entirely inef- 
fectual; while, at the same time, this disposition by the father to the son was 
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an absolute and universal exclusion of the father’s creditors, properly so called ; 
and, by this means, there might have been a reversion out of both estates to the 
son, which the father’s creditors could not reach. But further, this disposition 
appears not only fraudulent and unfair, from the suspicious circumstances with 
which it is attended, but it is expressly declared to be so by the statute 1621, 
the first clause of which provides, * That all alienations made by a debtor to a 
‘ conjunct or confident person, without true, just, and necessary causes, and 
( without a just price really paid, are null and of none avail, at the instance of 
‘ the true and just creditors.’ According to the construction put upon this sta- 
tute by practice, it is requisite that the onerous cause of the deed should be 
proved, otherwise than by its own narrative ; but, in this case, there is no other 
evidence of the onerosity of the disposition ; and it certainly can never be pre- 
tended that there was any necessary cause for granting it in disappointment of 
the father’s own creditors. It is of little significancy, whether the just and 
lawful creditors had used any diligence or not, as it has been repeatedly deter- 
mined, that no debtor or bankrupt has it in his power, by a palpable act of 
injustice, to gratify any creditor at the expense of another; and, in this case, 
there were the strongest presumptions of Sir Archibald’s being insolvent at the 
date of the disposition, that he knew himself to be so, and granted this securi- 
ty to his son with the most fraudulent intention. 

In answer to these arguments, the defenders maintained. That there was no 
proof of Sir Archibald’s insolvency earlier than the year 1690 : That,, if dispo- 
sitions, such as the present, at so great a distance of time, were to be reduced, 
in consequence of a nice scrutiny of people’s circumstances, which were nei- 
ther challenged nor suspected when such deeds were granted, it might be. at- 
tended with the most fatal and dangerous consequences ; and that, at any rate, - 
such alienations a* are mentioned in tbe statute, are only reducible when made 
in defraud of prior creditors. 

With regard to the last point, “ Whether, post tantum temporis, it was com- 
petent for the pursuers to insist in this ground of reduction, especially after the 
judicial proceedings in the former ranking the pursuers maintained , That 
every consideration was clearly in their favour ; that their rights had been pro- 
duced as for back as 1694, when the first ranking commenced ; and that this 
production necessarily reserved to them every plea competent in law against the 
rights of the other competlng'creditors : That, so long as these rights ' were in 
the field, and the process of ranking and sale in dependence, however many in- 
terruptions might have obstructed its completion, yet still their rights were pre- 
served entire and absolutely secure against prescription : That, allowing the as- 
sertion of the defenders to be true, that the rights of the pursuers had not been 
produced in the ranking till 1738, after the years of prescription had run ; yet 
it could not be denied that they were produced in 1691, in a process of poind- 
ing the ground, at the instance of Sinclair of Carlourie, and that, the produc- - 
tion of rights in a poinding of the ground must have the same effect to inter. 
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only difference between the two being, that the subject of competition is great* 
er in the one case than the other. 

The defenders answered ; That the weight put by. the pursuer upon such a ge- 
neral of rights was altogether unprecedented: That an implied challenge or re- 
duction could never operate further than an express summons of reduction^ 
raised upon general grounds ; and that it had been decided very lately, in the 
case of Arnot contra Paterson, ( see Prescription,) that a summons of reduction 
does not interrupt prescription, as to grounds not particularly libelled : That, 
in the present case, the implied reduction was only general ; and, consequently, 
could be in no better situation than an express reduction conceive^ in the same 
terms : That every person must be informed upon what side he is to be attack- 
ed ; and that a general challenge can never enable him to prepare for his de- 
fence : That a reduction ex capite inbibitionis, ex capite lecti , or upon any other 
particular ground, could never entitle the pefson, after forty years, to chal-’ 
lenge the deed upon the act 1621, or any other ground, not particularly libel- 
led: That the production in the process of poinding the ground could never 
have the effect contended for by the pursuers, as a competition about the rents 
of an estate differs widely from a competition about the price of it after it is 
sold: That, during the whole proeess of ranking, decreets of preference had 
been pronounced and extracted, upon the supposition that the disposition 1688 
was a valid and effectual deed and, therefore, it would be extremely severe 
to annul proceedings which were esteemed regular and formal, and which can- 
not be denied the force of a res judicata against the plea of the pursuers. 

“ The Lords found, That the disposition granted by Sir Archibald Cock- 
burn the elder 6f Langton, to his son Sir Archibald, in the v year 1688, for se- 
curity anti relief of all engagements the son had come under for the father, and 
' specially declaring, That all bonds, wherein they stood jointly bound, were the 

proper debts of the father, upon which disposition infeftment followed, was a 
valid and legal security to the son upon the estate disponed, for his relief of all 
debts wherein he stood jointly bound with the father, preceding the date of the 
disposition, notwithstanding the particular debts were not specified j and that 
Sir Archibald the* son was thereupon preferable to all the creditors of the father 
whose rights were not made real by infeftment before the date of the infeft- 
ment taken by Sir Archibald the son, and that to-the extent of the debts afore- 
said, for which the infeftment for security and relief was granted ; and, in res- 
pect the respondents, the creditors of Sir Archibald the father only, did not al- 
lege that the estate conveyed by the father to the son exceeded in value the ex- 
tent of the debts for relief of which the son was infeft, found, That they could not 
draw any parr of the price of that estate ; and, in respect they had no interest to 
challenge the preference established by the decreet of ranking, upon the foot- 
ing of the infeftments granted by Sir Archibald the younger, found, That the 
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said mfeftments were valid and effectual rights to the creditors ; and also found. 
That an enquiry into the situation of the circumstances of Sir Archibald Cock- 
burn the elder of Langton, at the date of the disposition mpde by him to his 
son in 1688, was not competent post tantum temporis." 

For the Creditors of Sir Archibald elder and Sir Archibald younger, Fergus tn. 

For the Creditors of Sir Archibald elder, Garden, M l Queen. 

A. IV. , Fol. Die. v. 4 .p. 65. Fac. Col. No 84. p. 184. 


1765. February 15. M'Kinnon against Sir James M‘Donald. 

Thf estate of Mackinnon stood disponed to John Mackinnon younger, and 
the heirs-male of his body ; whom failing, to any other son of the body of 
John Mackinnon elder 7 whom failing, to John Mackinnon tacksman of Mishi- 
nish. Upon the death of John Mackinnon younger without issue-male, Mishi- 
nish served as nearest and lawful heir- male of provision, and was infeft. Some 
years after, a son, Charles, was born to old Mackinnon. Charles having in- 
sisted against Mishinish to denude, the Lords found, That the pursuer had right 
to the estate of Mackinnon from the time of his birth, and that the defender 
wgs obliged to denude in his favour. Afterwards, Charles having obtained 
himself served heir of provision in special to his 1 brother deceased, brought a re- 
duction for setting aside the sale of the lands of Strath, a part of the estate of 
Mackinnon, which Mishinish, during his possession, had sold to Sir James Mac- 
donald, who was already infeftr Pleaded in defence, 1 mo. That as Mishinish 
was rightly served, so all his onerous acts and deeds must be effectual* against 
the estate ; 2 do. That the obligation to denude was merely personal", and could 
not affect the right of a third party, who purchased bona fide upon the faith of 
the records, while the right of Mishinish subsisted. Answered to the first. 
That Mishinish’s right was merely conditional, and defeasible in a certain event, 
in the same manner as rights to lands given in a donation inter virum et uxorem, 
which, though indefeasible, ex facie , are affected by an implied condition, up- 
on the existence of which they become void, as if they had never existed. A 
putative heir possesses under a similar condition ; and the consequence is, that 
as soon as the true heir appears, his infeftment becomes void, and every butden 
fli^s off, which' he has imposed upon the estate. Answered to the second de- 
fence, That the obligation of Mishinish to denude was not personal, but was 
an inherfent condition in his right. Nor has this doctrine any tendency to 
weaken the security tof the records ; for unless in the case of an entail, the law 
promises no security to a purchaser from looking into the last infeftment, whe- 
ther it proceeded on a charter or a retour. If it proceeded on a retour, as in 
this case, it is incumbent on him -to look into the destination in the charter j 
and he cannot be secure, if the service be not agreeable to that destination, or. 
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Nq CO, ' ^ any tht heirs preferably called either do or may exist. The Lords repel- 
led the reasons of reduction, and sustained the sale of the lands made by Mishi- 
nish during his possession. 

Mishinish, while in possession of the estate of Mackinnon, of which he was 
afterwards obliged to denude upon the supervention of a nearer heir, as 
explained above, had provided his wife in the locality of certain lands, 
part of the estate of Mackinnon. After the death of Mishinish, his widow 
having brought an action for the mails and duties of her locality lands, the 
Lords, upon the same ratio on which they had given the former judgment, 
decerned for payment against the heir in possession. 

Fol. Die. v. 4- p • 6 7. Fac. CoL 

*** This case is No 34. p. 5279, and No 35. p. 5 2 9 °» vocc Apparent. 
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1781. July 4. 


Katharine Clark against John Robertson and Other*. 


Alexander Harvey left a considerable estate to his three daughters, burden- 
ed with an annuity of L. 65 Sterling to Janet Clark, his relict. One of the 
daughters was married to Joshua Johnston ; who, wanting money to throw into 
trade, prevailed upon his mother-in-law to make way for a sale of the subject*, 
by giving up her security, and accepting of a personal bond for her jointure, 
from him and the other partners of a company in which he was engaged. 

Among these were John and James Jamieson, father and son ; who, in this 
way, came to be personally liable for Mrs Harvey’s jointure. John, some time 
before his death, executed a settlement in the form of a trust-disposition, where- 
by the trustees were directed to convert his estate and effects into money, for 
payment of “ all his just and lawful debts,” particularly certain family provi- 
sions therein mentioned, and to account to his son, James, for the residue. , 
Upon John’s death, his trustees, without entering upon the management, 
executed a disposition, proceeding upon the narrative, that James had paid or 
given security for the provisions and debts specified in his father’s settlement, 
and had become bound “ to satisfy and pay other debts, and perform any other 
deeds that might be owing or prestable by his late father j” and, therefore, dis- 
poning to him, his heirs, and assignees, the subjects and rights vested in them 
by the trust-disposition above mentioned. 

James accordingly took possession of every thing, and continued in good 
credit forseveral years. But, being engaged, as a partner, with Buchanan, Has- 
tie, and Co. who failed, he found it necessary to convey his whole subjects, he- 
ritable and move, to trustees, for behoof of his creditors. 

Against these trustees, Mrs Harvey brought an action for having it found, 
John Jamieson’s heritable estate was really burdened with her annuity, for 
which he, along with Joshua Johnston and others, had given bond ; that, in 
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virtue of that bond, and the trust-disposition executed by him, she was a real . 
creditor upon his estate ; at least, that the obligation constituted by said bond 
in her favour, was a preferable debt, in the question with a creditor of James 
Jamieson, or Buchanan, Hastie, and Co. 

In the course of this process, Mrs Harvey died ; but the cause was taken up 
by her sister, Katharine Clark, as having right to the bygone annuities ; and, 
for her,' it was 

Pleaded ; John Jamieson became debtor for the annuity in question, by join- 
ing as co-obligant in the bond granted to Mrs Harvey. The payment of his 
debts was one of the primary objects of the trust-deed executed by him ; and 
all that James had right to was, the residue or reversion. The subsequent con- 
veyances, from the original trustees to James, and from him to the defenders, 
had both of them that trust-deed for their basis ; and, therefore, could carry no 
more of the estate belonging to John, than what remained free, after paying all 
his creditors. 

Had James made up titles to the estate in question, as heir ; and, after pos- 
sessing it for three years, had conveyed it to trustees, for payment of his debts, 
it may be admitted, that his father’s creditors would have had no preference 
over bis own ; but, coming in place of the trqstees appointed by his father, the 
purposes of that trust remaining unexecuted, he could not, in any way, disap- 
point the /us quantum which his father’s creditors had over the estate assigned 
to him. Had James himself been sole trustee, he could not have inverted the 
estate to the payment of his own debts ; and, it does not occur, how his right 
should be rendered broader, by his coming in the place of the trustees. 

Answered ; James Jamieson’s credit was such as folly justified his father's 
trustees in giving up the management to him ; and, accordingly, they were as. 
soilzied from an action at the instance of one of John Jamieson’s creditors, who 
endeavoured to make them liable for his debt, on account of their having con- 
veyed the estate to James, without taking security, that the purposes of the 
trust should be fulfilled. v 

James, however, stands in a very different situation. He was his father’s ap- 
parent heir; the residuary legatee of all his effects ; and, when he accepted of 
them without ipventory or accompt, under the condition of paying his father’s 
debts, he subjected himself universally to all such claims. He is, by the act 
1695, by the express tenor of the settlement, and by every rule of law, liable 
to pay them to the last farthing. 

At the same time, the creditors of John Jamieson have no real lien or prefer- 
able claim over the subjects. If they have, they must be preferred not only to 
James’s personal creditors, but to such as, trusting to the public records, may 
have lent him money on the security of an estate which appeared to be altoge- 
ther unencumbered. 

But, that they have no such lien, is evident from this consideration, that, if 
Vol. XXIV. 56 X 
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Nq $1. the original trustees had exercised the power conferred upon them by the trust- 
disposition, and sold the subjects, a purchaser from them would have been safe ; 
and, had the trustees, instead of fulfilling the purposes of the trust, applied the 
money to their own use, the creditors of John Jamieson would have been in no 
better condition than the private creditors of the former. 

Even supposing that the subjects had been conveyed, without the interven- 
tion of trustees, to James himself, but under the same burdens and conditions 
, as occur here, the obligation to pay “ debts in general,” could never have con- 
stituted a real security in favour of such creditors ; Broughton contra Gordon, 
June 20. 1739, infra b.t.; Stenhouse contra Innes, February 21. 1775, infra 
h. t. Camerons contra Creditors of Cameron, see Appendix. Neither is it very . 
obvious how the word trust should make any alteration on the nature of the 
deed. Every disposition by a father to a son, with the burden of debts, is a 
trust ; but still the burden remains personal, unless the debts are specially enu- 
merated in the disposition, and engrossed in the investiture. Were it other- 
wise, the security of the records would be overthrown ; and, henceforth, every 
settlement would be conceived in' the form of a trust-conveyance to the heir, 

• with a general burden of latent family- provisions, sufficient to cover the whole 
estate, and to prevent it from being affected by any debt he might contract. 

In the present case, the record did not point out James as even nominally a 
trustee. He completed his feudal title upon the procuratory contained in his 
father’s disposition, which the trustees had never exhausted, and appeared as 
absolute proprietor in his own right, with the burden only, which the law it- 
self laid upon him at any rate, of paying his father’s debts. To that effect, he 
was, no doubt, personally bound j but no real lien was created upon his proper- 
ty ; Erskine’s Institute, B. 2. T. 3. § 48. & 49. 

Replied •% It is of no consequence that the debt in question was not particu- 
larly mentioned in the trust-deed ; nor is it necessary for the pursuer to con- 
tend, that her sjster had a real lien over the subjects, which would have affect- 
ed a singular successor. No such lien was created in favour of any of John’s 
creditors; on the contrary, the trustees were empowered to sell the subjects ; 
but, while they remain unsold, they are primarily liable to the granter’s credi- 
tors, whose interest cannot be affected by the debts of the trustees, or those to 
whom they assigned the subjects. 

It may be admitted, that, where the absolute property is conveyed, either to 
an heir or to a stranger, with the general burden of all the granter’s debts, no 
real lien is established in favour of the creditors ; but, here, there was no con- 
veyance of property. The subjects were disponed in trust, for certain pur- . 
poses particularly mentioned ; and, so long as they are held under that title, . 
they must, in the first place, be applied to.those purposes. 
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- The Lords found, “ That Katharine Clarke had no preference over the other 
Creditors of James Jamieson for the debt in question.” 

Lord Ordinary, Juttice-Clcrl . Act. Wight. Alt. Ilaj Campbell. Cleric, Tail. 

L. Fol. Die. v. 4. f. 66 . Fac. Col. No 71. p. 119. 


1786. November 15. 

Richard Thomson against Messrs Douglas, Heron, and Company. 

Thomson, in copsequence of a contract entered into between himself and his 
man of business, disponed his lands to the latter, “ heritably and irredeemably, 
in order that he might sell the same, and apply the proceeds for the behoof of 
Thomson.” The disponee executed the procuratory of resignation, and obtained a 
charter from the Crown, on which he was infeft ; but as he omitted to insert in 
the procuratory the above qualification of his right, it did not appear on the 
record. Being debtor to Douglas, Heron, and Company, he conveyed those 
lands to them, in security of his debt. Afterwards, others of his creditors ad- 
judged the lands, but without taking infeftment. 

Thomson instituted an action of reduction on the head of fraud, of the right 
obtained by his disponee, alleging that the latter had fraudulently failed to ap- 
ply properly the value of the estate j in which action appearance was made for 
Douglas, Heron, and Company, and for the adjudging creditors. The pursuer 

Pleaded ; The right of the disponee was in the nature of a trust ; the pro- 
perty of the estate still remaining substantially in the disponer ; and the only power 
given to the disponee being that of disposing of it for a price, for which he was 
to be accountable to the disponer ; his assuming the character of unlimited 
proprietor, in order to which he omitted to engross the conditions of his right 
jn the procuratory of resignation, was a gross fraud, and must import a lobes 
realis in the conveyance in question ; especially as this was granted for a prior 
debt, and not for money instantly paid on account of such security. 

Answered ; “ A purchaser or a creditor contracting upon the faith of the re- 
cords, cannot be affected by any personal challenge upon the head of fraud, 
that may lie against the person with whom he contracted •” (see above in this 
Section.) Nor are the adjudging creditors in a different situation. 

Observed on the Bench ; If a disponee omit to engross in his infeftment those 
clauses which were meant by the disponer to limit or qualify his right ; if, for 
example, a clause of redemption be so left out of the infeftment, the disponer 
by .this fraud can in no shape be hurt. The right will not be unlimited ; be- 
cause what was truly bestowed on the disponee was only a limited right. But 
in the present case, the disposition imported absolute and unlimited property ; 
although, as the counter-part of this grant, there arose a personal obligation on 
the disponee to render account. And whether this has been justly fulfilled, or 
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fraudulently violated, the right of property rematns equally unageoted. A 
bom fide purchaaer, therefore, might have effectually acqurred such property 
from the disponee ; and an .heritable creditor by mfeftment ra held to be m the 
tame situation. The adjudging creditors stand, however, tn a drfferent predi- 
cament ; for, as it has been found by decisions, whrch, for the stability of the 
Z , ought not to be departed from, they must tale the rrght of therr debtor 

tantum et tale as it was in bis -person. ' ' . . . 

The Lords found, “ That the allegation of fraud was not relevant agamst. 

the heritable securities and infeftments; but that it was relevant as to the ere- 
ditors-adjudgers 

Act. So/uitcr-GmtaL Alt Abercrwij. Clerk, Bom*. 


Lord Ordinary, Swintm. 




Fol. Die.-v. 4. /X67. Fac. Col. No ^94- P- 453* 


dgdids, The Creditors of U— and Aacrnam. 

LaMONTu 

t n f his dvine without male-issue, conveyed bis 

^fTeh^o'Uihald th ' Wm '“ ^ " 

.. , and the sum of L. ioo otening to cat-u 

pay the dispone* J* w m0 nt’a, the dispone* sisters ; which sums to the laid 

bel, Grne , a ." „i t hin twe l V e months after the disponer's decease, 

"•T S S»rt morn oTlriy in case of Mure, and annualren. of the pno- 
wrth a ft fth l ,art ™“ rc ° P f f the disponer‘8 death, during the not pay- 

^“^"•^rff.^ ,h ' ir “ e du " “ ,0 

and of Archibald Lament the diapo- 
After the d cept of sasine in his favour, the creditors of 

nee, who never execu P . , | Among others, Mrs Amelia 

both proceeded to rattacl 1 h l of Archibald La- 
Lamont obtamed^ * her and a f K r using general and special charges, 
she^nstituted a summons of adjudication, which was conjoined w«b a prevroua 
one brought by another creditor. 

, a. v j- who had become bankrupt, also appeared in the 

* It may be remarked, that : *e < .* Jj* denied tha t he had been guilty ot any impro- 

a P c r£y n : thefact$wcre regarded m hy * 

pgtbecical. 
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In the ranking which followed, Mrs Lamont having claimed a preference 
over those creditors who were not really secured, the common agent objected, 
and 

% 

Pleaded ; There can be no .permanent burden on landed property without 
infeftment ; and therefore the legacies in question, though intended to be made 
real, must be considered as obligatory on the grantee only. By taking infeft- 
ment without any notice of the legacies, it was in the power of the grantee to 
defeat the testator's purpose ; and his creditors, who attach the rights that be- 
longed to him, without any obligation to fulfil those engagements he may have 
come under, cannot be affected by them. The situation of the legatees, even 
if they had been authorised to take infeftment, must have been the same, until 
they were actually infeft, as if they had obtained an heritable bond on which 
no sasine had ever followed. But as it was not put in their power to complete 
their right in this way, it would be equally inconsistent with the established 
law, and with the design of the public registers, if any preference were now to- 
be given to them, see Section 8th h. t. 

Answered ; It is true, that no incumbrance can be laid on landed property 
which does not enter one or other of those records which have been prepared 
for the purpose. It may also be admitted, that in this case Archibald Lamont 
in whose favour the conveyance was granted, by executing the precept of sa- 
sine, without any notice of those burdens which were meant to accompany his 
right, might have placed the legatees in the situation of personal creditors only. 
But as no infeftment has followed, and as his creditors coming in his place can- 
not warrantably proceed to take infeftment, without engrossing in the sasine 
those conditions which were annexed to the grant, the question must here be 
determined in the same manner as if the right had been completed by the dis- 
ponee himself, as it ought to have been. In such a case, it will not be dis- 
puted, that the sums due to the legatees would have been a real burden on the- 
lands. 

The question having been reported on informations, the Judges were unani- 
mously of opinion, That Mrs Lamont had a preferable right. 

The cause having been remitted to the Lord Ordinary-, his Lordship pronoun- 
ced an interlocutor in favour of Mrs Amelia Lamont. 


No 53. 


Reporter, Lord Justice-Clerk. For the Creditors, A. Macdonald . For Mrs Lamont,* 

W. M. Bannatjne . Clerk, Menziei. 

C. Fol. Die. v. 66. Fac. Col. No 9 5. p. 172. 


See a case between the same parties, No 6r. p. 5494, voce Heritable and. 

Moveable.. 
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No 55. 

A party was 
barred from 
pursuing a 
process of 
ejection, al- 
though the 
defender had 
no real right, 
but only a 
personal obli- 
gation'of the 
pursuer to 
grant to the 
defender a 
.real right. 


1792. May 18. Stewart against Home. 

Stewrrt of Argaty, by deed pf entail, disponed his lands to his brother 
George and a series of substitutes, and appointed the following condition to be 
engrossed in the infeftments, “ That the said George Stewart shall be burdened 
with, and obliged to pay, the whole just and lawful debts owing by me at my 
death, &•<?. and certain provisions.” -George succeeded and made up titles un- 
der this deed, and having^ died, his widow claiming a terce out of the lands, it 
was objected,. That the estate being settled on her husband under the burden 
of the entailer’s debts and provisions, these must, pro tanto , diminish the terce. 
• Answered , Where lands are disponed as burdened with certain debts, these are 
real liens ; but where the disponee or heir is only taken bound to pay, as in the 
present case, they remain personal. The Lords found. That the burdens 
were personal on the heir, and not real on the lands. 

, • Fol. Die. v. 2. p. 51. Fac. Col 

This case is No 11. p. 4649, voce Foreigner. 



SECT. V. 

Clauses burdening Conveyances. 

1661. December 20. Hugh Montgomery against Lord Kirkcudbright. 

Hugh Montgomery of Crainshaw, and — — M‘Clellan his spouse, pursue the 
Lady Kirkcudbright, for ejecting them out of the five pound land of Overlaw, 
and craved re-possession, and payment of the mails and duties intromitted with. 
The defender alleged no process, because it is not alleged that the pursuers were 
in natural possession ; for only the natural possessors can have decreet of ejec- 
tion, because, if there be no deed of violence libelled, but only intromitting 
with the mails and duties, ejection is not competent, nor any violent profits, 
but only action for mails and duties against tenants or intromitters. The pur- 
suers answered. That the ejection may be competent though the pursuer was 
not in natural possession, when a tenaut is ejected, and a stranger without in- 
terest enters in the natural possession ; albeit the tenants should collude or 
neglect, the heritor having but civil possession, by uplifting of mails and du- 
ties, needs not warn the ejector, but may crave . to be entered to the natural 
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possession and the violent profits. The defender alleged, the case is not here 
so, unless it were alleged the tenants were cast out ; but the defender may de- 
fend the right to the mails and duties upon a better right than the pursuer. 
The pursuer answered. That he declared, he craved only re-possession to the 
ordinary profits. The Lords ordained the parties to dispute their rights to the 
mails and duties, and possession, as in a double poinding, and as if the duties 
were yet in the tenants hands. The defender alleged further, that she hath 
right to the mails and duties, because she offered hereto prove, that the pur- 
suer’s father-in-law granted a back-bond, obliging himself and his heirs, to re- 
dispone these lands to umquhile Robert Lord Kirkcudbright, from whom, the 
said lands were apprised, to which apprising the defender hath right, and there- 
by has right to the back-bond, and that the defender’s wife represents her father 
as heir, or at least as lucrative successor after the back-bond ; and so as he 
might thereupon have debarred the grant of the back-bond, so might the pur- 
suer as representing him. The pursuer alleged, 1 st, Non relcvat, because the 
said back-bond is but a personal obligation, and the defender had thereupon 
no real right but only to the superiority ; because, by discharge of the feu- 
duty produced, he acknowleged the pursuer to be proprietor, 'idly. If any 
such backbond was (no way granting the same,) he offered him to prove that 
it was conditional, so soon as the said umquhile Robert Lord Kirkcudbright 
should require : It a est, he has never required. The defender alleged, he had 
done the equivalent, because in a double poinding formerly pursued by the te- 
nants, he had craved preference ; and the pursuer alleged, upon the condition of 
requisition in the back-bond, and also that by the back-bond the granter and 
his wife’s liferent was preserved ; whereupon the defender was excluded. 

The Lords found the allegeance of the said double poinding was not equi- 
valent to the' requisition; and therefore found the replies relevant, andassign- 
ed a day to the defender to produce the back-bond, and to the pursuer to prove 
the quality thereof ; and so found the reply not to acknowledge the defence, 
but reserve it to either party to allege contra producenda, and found the personal 
obligement sufficient to debar the pursuer, albeit the defender had no other 
real right, seeing thereby she was obliged to grant a real right to the de- 
fender. 

Stair, v. 1. p, 72. . 


1664. June 25. Cauhame against Adamson. 

Thomas Cauhame having apprised a tenement in Dunbar, from Joseph John- 
ston, pursues James Adamson to remove therefrom ; who alleged absolvitor, 
because this appriser could be in no better case than Johnston, from whom he 
apprised, whose right is affected with this provision, that he should pay L. 600 - 


No 55, 


No 56. 
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Ko 56. to any person his author pleased to nominate ; Ita est, he hath assigned the 
right to the defender, so that it is a real burden affecting the land, even against 
this singular successor, and included in his author's infeftment. The pursuer 
answered. That albeit it be in the infeftment, yet it is no part of the infeftment 
or real right, but expressly an obligement to pay without any clause irritant, 
or without declaring that the disponer’s infeftment should stand valid, as to the 
right of that sum : 

The which the Lords found relevant, and repelled the defence, but super- 
ceded execution, until some time that the defender might use any means he 
c'ould for making this sum to affect ihe land. 

Fol. Die . v. 2. p. 66. Stair, v. 1. p. 207. 


No 57. 

.Land* were 
disponed with 
a provision in 
the disposi- 
tion and in- 
feftment, that 
a sum of mo- 
ney should be 
paid by the 
receiver of 
the disposi- 
tion to the 
disponer or 
any he should 
name, and In 
case it should 
not be paid, 
the rivht 
should be 
void. It was 
found that the 
clause and pro- 
vision were 
effectual a- 
gainst singu- 
lar succes- 
sors. 


1 666. November 7. Cuming against Johnston. 

Some lands in Dunbar being disponed by one Adamson in favours of John- 
ston, with a. provision contained in the disposition and infeftment, that a sum 
of money should be paid by the receiver of the disposition to him, or any he 
should name; and in case it should not be pai2* the right should be void; 
and the said lands being thereafter apprised, it was found against the com- 
prise^ that the said clause and provision were real-; and that the person nam- 
ed, and having right to the sum and benefit of the said clause, though before 
declarator be could not pursue a removing, yet he has good interest to pursue 
for the mails and duties for payment of the said sum ; and being in possessors, 
to retain the mails and duties for payment of the said sum pro tanto ; and that 
the saj,d provision, and such like, are effectual against singular successors. It 
was urged by some, That all that could be done upon that clause was, that a 
reduction of the right might be pursued thereupon ; but it was answered, that 
it being actum, that the lands should be burdened with that sum, and if nothing 
more had been exprest, but that it is provided that the said sum should be paid, 
the said provision being real, would have furnished the said action and excep- 
tion, for payment of the said sum out of the mails and duties ; and there- 
fore, the subjoining the resolutive clause, being ad majorem cautelam, could not 
be prejudicial nor retorted in prejudice of the disponer nor his assignee. This 
question was hinted at but not decided in the said debate, viz. If the declarator 
should be pursued upon the said clause for annulling the right, if it should ope- 
rate in favours of the assignee, the lands not being disponed to him but in case 
of contravening, being to appertain to the disponer and his heirs, in case the 
right should be rescinded ? It is thought, that the provision being assigned, the 
whole benefit and consequence of the same are disponed ; and consequently the 
assignee, in the case foresaid of annulling the right, may pursue the heirs of 


Digitized by v^ooQle 



StCT. 5. 


PERSONAL and REAL. 


Jo*35 


the disponer and receiver of the right and his successor, to denude themselves 
of the right of the said lands. 

Reporter, Newby tb. 

Fol. Die. v. 2. p. 66. Dirleton x No 42. p. 16. 


No 57. 


*** This case is also reported by Newbyth, under the names of Canham 

against Adamson. 


1666. July 10. — Thomas Canham having comprised a tenement of land in 
Dunbar, from Joseph Johnston in anna 1662 , and being thereon infeft, and as 
heritor of the said tenement, warned James Adamson, possessor of the said 
land, to remove at Whitsunday 1662. Whereupon, in June 1664, he obtains de- 
creet of ✓removing ; and now having intented action of violent- profits of the 
said tenement, being the double avail within burgh since the warning, in 
which process this defence is proponed, viz. That he cannot be liable for the 
mails and duties, because in the disposition of the said tenement by George 
Adamson to Joseph Johnston, one from whom the pursuer comprised, there is 
au express provision, that the said Joseph Johnston and Christian Adamson shall 
pay and deliver to the said George Adamson, or his assignees, under the pain 
of annulling of the said disposition, the sum of L. 600, whereunto the defen- 
der is made assignee. Whereunto it was answered, That the foresaid provision 
in the said disposion, is only a ground of a personal action against Joseph John- 
ston, seeing they are only obliged to make payment thereof personally, and 
cannot meet the compriser. zdo. The foresaid provision cannot be a ground for 
returning the mails and duties, seeing it is not of the nature of an annualrent, 
or right of property, otherways it would have defended in the removing, where 
it was proponed and repelled. And, although it were of the nature of an an- 
' nualrent, as it is not, he cannot brook the mails and duties by virtue thereof, 
unless he had pursued a poinding of the ground, and habili modo, had affected 
the lands therewith. 3 tio, The defender is a violent possessor, and so cannot 
be in a better condition than if he had removed, quo casu he could never have 
retained the mails and duties, but would have been liable to the violent profits. 
The Lords repelled the defences, in respect of the replies and clause contained 
in the disposition, which is found only a ground of declarator; and therefore 
decerns, reserving the defender’s action of declarator as accords. 

1 66 6. November 7. — In the aetion mentioned 10th July last, Canham a» 
gainst Adamson, for mails and duties, it was fatther alleged , That the reserva- 
tion contained in the disposition being likewise contained in the sasine, must 
likewise affect the tenement ; so as albeit the right pass through a thousand 
hands, it must always be with the burden of the reservation. The Lords 
found. That, albeit it was only personal, being contained in the disposition, yet 
being likeways in the infeftment, the same behooved to be real; and that the 
Vol. XXIV. 56 Y 
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defender might cither pursue for the same, reserved to him : in the disposition • 
and sasine, or otherway s retain the same, contra quodcunque. 

Newbyth , MS. p. 70. and 8a. 

*** Stair also reports the same case ; 

1666. July' 10. — There was a disposition of some tenements in Dunbar, 
containing this provision, that the buyer should pay such a sum of money to 
a creditor of the sellers, under the pain and penalty, that the said disposition 
should be null. Infeftment followed upon the disposition, and the land is now 
transmitted to singular successors, who pursuing for mails and duties. It was 
alleged for the creditor by the reservation, -that this reservation being a real 
provision, the creditor must be preferred to the mails and duties, ay and while 
the sum be paid. It was answered, first, That this provision was neither in the 
charter nor sasine, and any provision in the disposition could only be personal, 
and could not affect the ground nor singular successors, seeing no inhibition 
nor other diligence was used on it before their right, idly. Albeit it had been 
a provision in the investiture, yet it could have no effect against the grounds; 
which cannot be affected but by an infeftment, and upon a provision, neither 
action nor poinding of annualrents, nor mails and duties could proceed. It 
was answered. That real provisions must necessarily affect the ground, and there 
can none be more real than this, not only being a condition of the disposition 
but also containing a clause irritant. 

The Lords having first ordained the infeftment to be produced, and finding 
that the sasine proceeded upon the precept in the disposition, without charter, 
being within burgh, the Lords found that the provision could give no present 
access to the mails and duties, until the clause irritant were declared ; or that 
it were declared, that they should have like execution by virtue thereof against 
the lands, as if it were in the hands of the first buyer, which the Lords thought 
would operate, but had not the occasion here to decide it. See the sequel of 
this case, No 53. p. 2727. 

Stair, v. 1. p. 394. 


1673. February 20. 

David Morisqn, Second Son the Laird of Dairsie, against His Creditors 

Comprisers. 

In a double poinding raised at the instance of the Tenants against the said. 
David and his father’s creditors it was alleged for the said David, That he 
ought to be preferred to other creditors, because the lands and rights which - 
they had comprised were affected with his debt of 10,000 merks, in so far as the 
disposition of the lands of Dairsie, bearing a procuratory of resignation made 
to Sir George his father who was commpn debtor, was assigned by him to his . 
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eldest son, with express provision, that the fee in the son’s person who was ap- 
parent heir, should be burdened with L. 40,000 to the rest of the children ; 
likeas, the said procuratory, by a charter under the Great Seal, bearing express- 
ly, that burden and provision ; for fulfilling whereof, he had granted bond to the 
said David for 1000 merks, as his part of this provision in favours of the rest 
of the children, whereupon he had comprised. It was alleged foj the rest of 
the coipprisers. That they ought to be preferred, because the said David’s right 
was founded upon a resignation, which did only bear a power to burden the 
said estate with the sums above Written, which was but merafacultas , reserved 
to the father to burden or not as he pleased , and the father having contracted 
debts before he did grant any particular infeftment upon bis obligement, he 
could not exercise that faculty thereafter to their prejudice, especially as to 
the father’s liferent, which was expressly reserved out of the father’s right and 
assignation made to his eldest son, containing the power to burden the estate 
in favours of his children, whereof he was never denuded before the creditors* 
comprising. It was replied , That it being lawful for fathers to provide for their 
children, and their provisions not being latent deeds, the same can never be 
reduced at the instance of any creditors for debts contracted thereafter. But 
so it is,' that the father Sir George, when he had only right by a disposition 
and assignation, did assign the same in favours of the eldest son, with the bur- 
den of the provision to the rest of the children ; and accordingly, this eldest 
son was infeft under the Great Seal, which was never nudafacuhas, or a latent 
deed, but did affect the infeftment of fee, which was never in the person of the 
father, but in the son’s, only affected as said is. The Lords did prefer the said 
David, and found, that the infeftment made by the father to his eldest son was 
not, by a naked reservation, to burden, in which case, before that faculty was 
exercised by giving of a real infeftment, the creditors having comprised for 
lawful debts, would have been preferred ; but the assignation and infeftment 
made to the son being per verba de prerenti, and a present binding of the fee, 
they found that it gave a right to the children for their provisions. But in re- 
spect that the father’s liferent was reserved, both out of the fee made to the 
apparent heir, and the provisions made to the rest of the children, they did 
prefer the rest of the comprisers during the father’s lifetime; 

Fol. Dic. v. a. p. 66. Gosford, MS, No 579. p. 322. 


1676. December 13. Inglis against Inglis. 

Mr Cornelius Inglis having granted a bond to Mr John Inglis, for a sum 
due to himself, and for his relief of cautionries for the said Mr Cornelius, where- 
by he wks obliged for his. surety to infeft him in certain lands to be possessed by 
him, in case of not payment of the annualrent due to himself, and the report- 
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ing discharges from the creditors to whom he was engaged, and whereupon the 
said Mr John was infeft by a base infeftmen ; 

The said Mr Cornelius,, in respect his son Mr Patrick had undertaken to pay 
his debts, did dispone to him his lands, whereupon the said Mr Patrick was in- 
feft by a public infeftment. 

The said lands being thereafter comprised from the said Mr Patrick, and 
there being a competition betwixt the said Mr John Inglis, and diverse other 
creditors of the said Mr Cornelius and his son Mr Patrick, who had comprised 
the said lands from, the said Mr Patrick, the Lords found, that Mr John 
Inglis was preferable to the said other creditors, in respect, though their in- 
feftments upon their comprisings were public and the said Mr John his infeft- 
ment was holden of the granter, yet the said Mr John’s, right was public as to 
Mr Patrick, in so far as the said Mr Patrick had corroborated the same, and be- 
fore the said comprisings, had made payment to the said Mr John, of certain 
bygone annualrcnts in contemplation of his said right, and had taken a dis- 
charge from him relating to the same ; so that his right, being public as to Mt 
Patrick, was public as to those who had right from him ; and infeftm,ents hold- 
en of the granter, being valid rights by the common law, and by act of Pari 
liament and statute invalid only as to others, who had gotten public infeft^ 
roents, in respect of the presumption of fraud and simulation ; the said pre^ 
sumption cedit veritati, and in this case is taken away in manner foresaid. 

The Lords found, that notwithstanding that the right was granted to Mr 
Patrick, upon. the consideration foresaid, and for payment of the debt therein 
mentioned, that the creditors mentioned in the same, had not a real interestin 
the said lands, but- only a personal action against the said Mr Patrick, in respect 
the said right was not granted to him for their use and behoof, neither was it 
expressly burdened with their.debts; and therefore the Lords did find, that all 
the creditors, both of the said Mr Cornelius and Mr- Patrick, who bad. comprise 
' ed within year and day, should come in pari passu. 

Dirlctori) No 399. p. 1Q5 

*** Gosford’s report of this case is No 5a p. 2119. j voce Cautioner* 


1685. November. 19. Lord B allant yne 4?«»jj/-Robert Dundas. 

The Lord Ballantyne being creditor to the deceast Lord Preston in the sum 
of L. 10,000, he intented action of reduction against Robert Dundas of Arniston, 

of a disposition -granted by — Preston, son and heir to the said deceast 

Lord Prestoi}, wherein he did insist upon the reasons following, viz. That the 
, disposition was granted by the said Preston, within year and day after the de- 
funct’s decease, to the prejudice of the pursuer, who was a creditof of the dc- 
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fund’s contrary, to the 24th act. Pari. r. Cha. II. It was answered , That the 
foresaid act of Parliament did only discharge voluntary dispositions by the ap- 
parent heir, whereby he satisfied his own debt, and prejudged his predecessor’s 
creditors, but that this disposition was for an onerous cause, viz. for payment of 
certain of the defunct’s creditors, mentioned in a back-bond granted by the de- 
fender’s father ; and it was clear, both by the rubric and statutory part of the 
act, that it was only a remedy against the creditors of the apparent heir, but 
that it did not stop the apparent heir from disponing of the defunct’s estate* 
for payment of his creditors, such as he thought fit. 2do, That the defender’s 

author, viz. the said ■ Preston, wa$ not apparent heir in these lands 

disponed, he being infeft'by virtue of a disposition from his father before his 
death ; which infeftment, albeit it did bear, that the son should be obliged and 
liable to pay all his father’s debts, contracted and to be contracted, sicklike as 
if he were served beir to the father; yet the son had thereby a qualified fee of 
the said lands, and neither needed, nor could be served heir to the father 
therein ; and that it was so, was evident, seeing the foresaid fee did preclude 
all the King’s casualties ; so that neither ward nor marriage could fall by the 
death of the father. The Lords did not determine the first point, whether th6 
apparent heir might dispone, far the satisfaction of any of his father’s creditors 
within the year ; but they found,, that the defender, being infeft before his fa- 
ther’s death upon the foresaid disposition, was in fee of tho saids land, and so 
was not apparent heir therein. 

Difference of: these Expressions* “ Obliged to pay the Father’s Debts,’’ and' ; 

“ With the Burden of the Father’s Debts.”- 

The pursuer’s second reason of reduction was, That the qualification contain- 
ed in the foresaid disposition, viz. That the son should • be liable, and obliged 
to make payment of all the father’s debts, contracted or to be contracted, being 
inserted, both in the procuratory of resignation and precept of sasine, was real, 
and did affect the lands disppned, although, transmitted to the defender, who 
was a singular successor. It was answer-ed , That the conception of the clause 
was but personal upon the son, being conceived in these terms v that the son 
should be obliged, and found liable for the father’s debts, sicklike as if he had 
been served heir. The Lords found, that the- disposition not bearing to be 
with the burden of the father’s debts, although the clause was repeated both 
in the procuratory of resignation and precept of sasine, yet it did import no 
more than a personal obligement upon the son to pay his father’s debts, but did 
not effect the lands in the defender’s person* who was a singular successor. 

. FoJ. Die;, v. i. p. 66. P. Falconer, No. iQi, 
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*** Fountainhall reports this case. 

1684. December 18. — The question betwixt Lord Ballenden and Dundass of 
Arniston, about Sir Robert Preston’s estate, was decided on Pitmedden’s report. 
The Lords found Bailenden’s inhibition null, served on a general charge to en- 
ter heir, because the debt was not specially condescended on in the general 
charge ; though there was a summons after for payment on the said charge, 
wherein the said debt was liquidate and specific. 

1685. November 19. — The debate between Lord Ballehden and Dundass of 
Arniston, -mentioned 18th December 1684, being reported by Pitmeddeo, the 
Lords found, that John Preston was not in the case of -an apparent heir, but a 
qualified fiar, under the provisions and obligations contained in the disposition 
made to him by his father, and so (notwithstanding the 24th act of Parliament 
1 66 x) he might sell and dispose on his lands within year and day of hi® 
predecessor’s death, and that the disposition was not qnarrellable on that head, 
the son being always infeft on the said disposition before his father’s death ; and 
found the provisions and obligations to pay his father’s debts, albeit repeated in 
procuratories and infeftments, are but personal against John Preston the fiar, 
and not real against the fee. 

1686. February 16. — The Lord Ballenden’s reduction against Preston and 
Arniston being debated in the Inner- house ; the Lords adhered to their former 
interlocutor, (vid 18th December 1684) finding the inhibition null, quoad the 
L. 300 Sterling bond, not expressed therein, because the leiges by such a general 
inhibition could never be certiorate what their debtors are owing, nor know 
how to contract with them. But as to that point, whether John Preston could 
dispone within year and day of his' father’s death in favours of some creditors, 
and not of others, though by a former interlocutor (19th November 1685) the 
Lords had found he might, being a qualified fiar, yet they demurred on it now, 
and ordained informations to be given in therednent; because the fee given him. 
by his father bore with the burden of all debts contracted, or to be contracted, 
and that he should be liable in the same way as if he were to enter heir. 

The third point represented against Arniston’s disposition was, that it was 
from a nephew to an uncle without adequate causes ; that by his posterior back - - 
bond he had gratified some of the creditors.to the prejudice of others who had 
done diligence ; which was found unlawful, as Stair observes, 8th January 1669, 
Newman, No 2. p 880. ; 24th July 1669, Crawford, No 234. p. 1196.; and. 
B 1. T. 10. This point was referred to the Auditor. 

The fourth reason of reduction was, that the lands were distincta tenementa 
lying discontigue, and yet Arniston’s sasine was only taken-at the manour- 
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place of Gourton, and so could extend to no other, unless they proved an union, 
dispensation, or erection, into a barony ; and which was found relevant. 

1687. November 23.— The Lord Ballenden’s reduction against Dundass of 
Arniston, Stobs, and John Preston’s other creditors, mentioned 16th February 
}686, was reported by Edinonston ; and the Lords thought the reason relevant 
on the act of Parliament 1621, that Arniston could not assume personal credi- 
tors before Ballenden, nor prefer any debts paid by himself since the disposi- 
tion, but only those to which he had right at that time; and therefore preferred 
Ballenden, who had inhibited, the rest, though his inhibition was found null 
quoad one of bis debts. There w r as cited for Ballenden, this decision from Stair, 
Newman, No 2. p. 880. ; and Crawford, No 234. p. 1196. The words of 
the interlocutor were : The Lords found that Arniston by his back-bond could 
not prefer one creditor of Preston’s to another but conform to their diligence ; 
but that as he might have received payment of all his own sums; so he might 
prefer himself as to all debts due to himself at the time of the disposition of the 
lands of Preston, or at the time of the disposition of the lands of Auchindinnie, 
which were both anterior to his back-bond; and therefore sustain the reason of 
reduction at my Lord Ballenden’s instance against Stobs, and the other creditors 
therein called, founded upon Ballenden’s prior diligence; and in respect there- 
of prefer him to them, notwithstanding of the preference given to them by the 
foresaid back-bond ; and ordain the Lord Ballenden to be ranked accordingly. 

Fountainhall , v. 1 . p. 322. 376. 403. L? 481.. 


1687. June 14. Bailie Marjoribanks Creditors, Competing. 

In the case of Alexander Chaplain writer, and Bailib Charles Charters, and 
other creditors of Bailie Marjoribanks, if was debated, that a clause in a dispo- 
sition of a tenement of land, bearing in the procuratory of resignation, that 
it was with the burden of his other children’s provisions, was only personal, and 
not real ; to which opinion the President inclined : Yet many of the Lords 
thought what was in any of these three clauses, viz. the dispositive clause, the 
procuratory of resignation, or in the precept of sasine, became a part of the 
real right : And accordingly the Lords found it to be real, from the coujecture 
of a posterior clause, making it with the burden of any farther augmentation, 
or provision to his bairns. 

Fol. Die. v. 2. p. 65. Fountainhall, v. 1 p. 456. 

Sir P. Home reports this case. 

1687. July . — John Marjoribanks having disponed his estate to Joseph Mar- 
joribanks his eldest son; with this provision, that his son should make payment 
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No 6 1. to the children of the particular sums contained in their bond of provision, made 
to them of the date of the disposition, and reserving power to him, at any time 
.during his lifetime, to burden his son and the lands disponed, with the pay- 
ment of any further sums he should destinate for the provisions of his children, 
by bond, testament, or otherwise, or to change, alter, or innovate the disposi* 
tion as he thought fit; and in a competition amongst the creditors for the rents of 
the lands, it being alleged for Bailie Charters, who had acquired right from the 
children to their bonds of provisions, that he ought to be preferred to other 
creditors, who had adjudged the lands after John Marjoribanks* decease, in res- 
pect that the disposition being burdened with the childrens* provision, they did 
really affect the lands, and so being a conditional real quality that affected the 
fee, it was effectual against singular successors and personal creditors that had 
done no diligence against the father the time of the granting the disposition ; and 
in the case of the Creditors of Mowswell, No 11. p. 4102., where a father 
having disponed his estate to his eldest son, reserving power to himself to bur- 
den the lands with a sum to his other children, and having given them infeft- 
ment for security of their provisions, the Lords found the childrens* right pre- 
ferable to posterior public infeftments ; much more. in this case where the pro- 
vision is not only the conditional quality of the right, but expressly inserted in 
the provision of resignation and sasine following thereupon. Answered, that 
all clauses contained in dispositions and infeftments following' thereupon, are 
not real burdens affecting singular successors, such as clauses of warrandice and 
of that nature ; as also, if the infeftment bear a provision, that the person infeft 
should pay a sum, or perform pertain deeds to a third party, this will import 
only a personal obligation upon the granter of the right and his heirs, and will 
not be sustained against singular successors ; but much more in this case, seeing 
the particular sums is not exprest; and the case of the Creditors of Mouswell does 
not meet this case, because their right was expressly burdened with the childrens’ 
provisions; whereas in this case the disposition did bear only, that the son should 
make payment to the children of their provisions, which did import only a per- 
sonal obligation upon the son to pay the children, but was not a real burden 
affecting the lands. Replied, that whatever maybe pretended in the case of 
personal provisions, such as clauses of warrandice and others of that nature, 
even in real rights, that these should not affect singular successors; but it is 
otherways when lands ate disponed with an express quality and condition, for 
payment of a debt, or performing of a deed to a third party, in which case 
such causes do really affect the lands, .and are effectual against singular succes- 
sors, and are equivalent as if the lands had been expressly disponed with the 
buiden of the same, and was decided Cuming again-t Johnston, No 
57. p. 10234. The Lords preferred Bailie Charters, and found, that the 
clause in the disposition, for payment of the childrens provisions were real, 
pad did effect the lands in prejudice of a singular successor. 

Sir P. Home, MS, v. 2. No 936. 
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1687. February . — Bailie Marjoribanks having disponed his estate to his 
eldest son, with a provision in the procuratory of resignation, that he, the son, 
should pay the younger childrens’ bonds of provision ; the children having done 
no diligence against the eldest son, nor the father’s estate, within three years 
after his decease, the son’s creditors adjudged. It was alleged for the children 
in a competition, That the clause in the procuratory made the provisions a real, 
burden and security upon the lands. 

Answered, The clause being personal, obliging tie son to pay, and not bur- 
dening the disposition or lands disponed,, cauno£ be considered as real to prefer 
the young^ijXhildren to. the son’s creditors, or the. father’s other creditors; 
and it is ordinarly to cast in personal obligements in a prociiratpry of resignation. 

The Lords found the clause not real, or burdening the disposition, and pre- 
ferred the son’s creditors; , 

It was thereafter alleged for the children. That by a posterior clause it was 
provided, that the disponer might further burden the lands with another sum, 
which imported, that the former provision was looked upon as a burden, upon 
wh;ch the interlocutor was stopped. And in June the contrary was found? 
vi? that the clause made the childrens’ provision a real burden. 

Harcarse , (Alienation.) No 14,7 . p. 3 r. 


1714. June 30. , 

The Creditors of Robert Ross of Auchlossin, Competing., 

The deceased Robert Ross of Auchlossin, having in the year 1702, dis- 
poned his estate to his eldest son Captain Francis Ross, with the burden of all 
just and lawful debts, whereupon the son was infeft ; and in the year 1707, se- 
veral Creditors of both father and son, having adjudged his estate ; in a rank- 
ing and sale thereof, pursued by Rob ert Gordon, merchant in Bourdeaux, the 
Creditors of the father were preferred to the son’s Creditors, in respect the dis- 
position, charter and infeftment by the father, in favour of his son, is express- 
ly burdened with the father’s debts. But in a competition among the father’s 
own Creditors, the Lords found the Creditors who had adjudged preferable to 
those who had not : 

Albeit, it was alleged for the Creditors ,who. had not adjudged, That those who 
had used, diligence, could not afiect the said estate by their adjudication, but, 
as it stood in the son’s person* which was, with the burden of all the father’s 
debts,, which being real, must still afiect the fee and right, as it stood in the 
person of the son, though it went through never so many hands. And quorsum 

Vol. XXIV. 56 Z 
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a preference to one of the father’s Creditors, before another, seeing they were 
all equally secured by the son’s infeftment : 

In respect, it was answered for the father’s Creditors who had adjudged, That 
they ought to be preferred to such as have done no diligence ; because, the 
charge in the disposition, being only a restriction upon the son’s right, and 
making no real right in favour of the father’s Creditors, but only producing a 
personal action against the son, and that he could do no deed in prejudice of 
the said burden ; but it leaves the father’s Creditors among themselves, as if 
no such burden had been, to be ranked conform to their diligence ; and this 
will be clear from a parallel instance, viz. the Creditors of the defunct, by the 
act of Parliament 1661, have a legal hypothec upon his estate, in preference 
to the Creditors of the apparent heir, provided the defunct's Creditors do dili- 
gence 1 within three years ; yet, nevertheless, if some of these should adjudge, 
and others not, the Creditors adjudgers would undoubtedly be preferred, and* 
carry off the estates; 

The Lords gave this instruction to the Clerks, that bonds wherein Members- 
of Parliament are co-obligants,. may be registered in common form. 

Fol. Die. v. 2. p. 68. Forbes , MS. f. 72^ 


1 719. July — . v The Creditors of Cqxton against Durr. 

A disposition of lands being granted, with and under the burden of the pay- 
ment of all the lawful debts it was contended, that this was only a personal 
clause, burdening the accepter of the disposition, with payment of the debts, but 
not designed to make.a real burden upon the lands. Answered , It is not presum- 
ed of any disponer, that he intends different things; when he says, with the 
burden of debts, and with the burden of payment of debts ; it is not disputed, 
but 'the first makes a real burden, and so must the other. The Lords found it 
a real burden. See Appendix. 

Fol. Die. v. 2. p. 66 .. 


1729. February 18. Geddes against Younger. 

In a disposition by a father to a son, the question arose, if the father’s debts 
were a burden upon the right, so as to be good against singular successors, or 
- only a personal burden upon the disponee and his- heirs ? In the dispositive 
part, the clause was worded thus, “ likeas, by acceptation hereof, the said George 
binds and obliges him, and his foresaids, to make payment to my lafwful credi- 
tors of all my just debts and in the procuratory of resignation, “ and the said 
George shall to obliged to pay to my creditors, my just and lawful debt, &e.” 
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But in the clause of warrandice, it stood thus, “ which right, I bind and oblige 
me to warrant from my own proper fact and deed, with the burden of my debts j” 
and in the precept of sasine, “ under the reservation of my own liferent, and 
with the burden of my just and lawful debts.” The father’s debts were here 
found a real burden upon the subject disponed, and good against singular suc- 
cessors, though it was argued to be most express in the dispositive clause and 
procuratory, that this was a personal burden only upon the accepter, and that 
the subsequent clauses must be understood of the burden, as described at large 
in the foregoing principal clauses of the writ ; a personal burden being as truly 
a burden in its nature as a real burden. See Appendix. 

Fol. Die. v. 2 ..p. 67. 


17 *°- 7 uI y — 


Creditors of Calderwood Competing. 


Clauses burdening the subject disponed with the granter’s debts in general, 
without mention of any particular debt, whether these debts become thereby 
real, debated, but not determined. " 

But thereafter it having been found in an appeal to the House of Peers, that 
such general clauses create no real burden ; the Lords ever since have been in 
use to determine according to the judgment of the higher Court. See Appendix. 

v Fol. Die. v. 2. p. 67. 


1731. February 12. Barclay against Gemmil. 

A father disponed his estate to his son, with the burden of 5000 merks to 
his creditors, “ conform to bonds granted to them.” After he was denuded, he 
contracted several debts, for which he granted infeftments of annualrents, up- 
on the lands formerly disponed to his son. In a competition betwixt a personal 
creditor for 1000 merks, prior to the disposition, and these annualrenters j it 
was pleaded , imo, That, by the son’s infeftment, the father was denuded, and 
had it not in his power to lay any new burden upon the estate, over and above 
what he had laid upon it in favours of his creditors, existing at the time of the 
disposition ; and if the debts did not amount to 5000 merks, it was so much 
gain to the .son. ado, Supposing this clause could be understood as a faculty, 
impowering the father to grant new securities upon the estate, so x far as the 
5000 merks was not exhausted by prior debts, still the debts, such as were ex- 
isting before the disposition, were made real burdens upon the estate, equally 
as if they had been specially mentioned in the infeftment, which must prefer 
them to all posterior debts, though made real upon the estate by infeftment. 

56 Z 2 
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It was found, that no debts posterior to the disposition, could come in competi- 
tion with the debts prior to the same. See Appendix. 

Fol. Die. v. 2. p. 63 .' 


1734. July 5. Viscount of Oxenford against Officers of State. 

An act of the fifth of King George I. entituled, An a 4 ct for enlarging the 
time to determine claims on the forfeited estates ; provides, * That superior* 
shall be obliged to pay a proportional share of the true and lawful debts of the 
attainted persons, - answerable to such estate, as shall be found to belong to 
them by virtue of the clan act.’ Upon this clause, a competition arose betwixt 
the superior’s personal creditors, affecting the rents by virtue of arrestments, 
and the personal creditors of the forfeiting person, whose estate it had been ; 
in which competition, the creditors of the forfeiting person were found prefer- 
able, the estate being supposed to devolve to the superior, with the burden of the 
forfeiting persor’s debts, though not so expressed in the clause. See Appendix. 

Fol. Die. v. 2. p. 67. 


1738. January to. 

Creditors of Smith against His Brothers and Sisters. 

In a disposition of a land estate, by the proprietor to his eldest son, there 
was inserted the following clause ; “ as also these presents are granted, with the 
express burden of the payment of 8000 merks, which the said James my' son, by 
acceptation hereof, binds and obliges him to content and pay to John, Gil- 
bert, &c. my younger children, equally amongst them.” In a competition be- 
twixt the younger children, and the creditors of the eldest son, the question 
was, whether it was a personal burden only, or both a personal and real bur- 
den. The creditors pleaded , That there is a personal burden plainly established 
and the clause does not necessarily import any thing further ; and therefore, to 
found upon the same clause, as also inferring a real burden, which is a right 
of a quite separate nature, is truly establishing rights and conveyances, by con- 
jecture and implication, contrary to the principles of law and of reason. The 
Lords, notwithstanding, found the above clause in the disposition made the 
provision real. See Appendix. 

Fol. Die. v. 2 . p. 6j, 
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1738. 7 ul a 2 5 - 

The Creditors Arresters, of Douglass against The Legatees of 

Douglas. 

Where a grant was made of certain bonds, and of all other subjects belong- 
ing to the granter, and the said grant burdened with certain legacies to the 
persons therein named, these legacies were found to be preferable debts of the 
grantee to his own proper Creditors. arresting the subjects. 

Fol. Die. v. 4 . p. 68. Kilkerran, (Personal and Real.) No i. p. 383. 


1739. June 20. Creditors of Broughton against Gordon. 

A father having disponed his estate to his eldest son, in his contract of- 
marriage, with the burden of his debts in general, as contained in a list or in- 
ventory therein referred to, the general burdening clause was also ingrossed in 
the procuratory of resignation, and the list registered in the books of Session. 

It was notwithstanding, found, that the particular debts not being expressed 
in the contract, nor the list registrated in the register of sasines and reversions, 
the said clauses in the contract and procuratory of resignation, did not render 
these debts real burdens upon the lands conveyed by the father to the son. 

Fol. Die. v. 4. p. 69. Kilkerran, (Personal and Real.) No 2. p. 383. 

Lord Kames reports this case : 

Sir David Murray, in the marriage -contract of his eldest son Alexander, 
disponed to him the estate of Stanhope, with the following clause in the pro- 
curatory of resignation : “ And further, it is hereby expressly provided and 
declared, and shall be provided and declared in the charter and infeftments to 
follow hereon, that these presents are granted in favours of the said Alexander 
Murray, and the lands, baronies, tenandries, and others therein mentioned, are 
resigned with express burden of payment to. the said Sir David Murray’s 
Creditors, of the hail debts and sums of money due by him to them, and con- 
tained in a particular list and inventory of the said debts ; as also, with the 
burden of paymenrto the said Sir David’s children, of the respective provi- 
sions and portions granted by the said Sir David to them, all particularly set 
down in the foresaid list and inventory, subscribed by the said Sir David and 
Alexander Murrays, of the’ date of these presents.” And this list was record- 
ed in tbe books of Session. • 

Sir Alexander the son sold the estate, which produced a multiple-poinding 
by the purchaser, as debtor for the price, and a competition of Creditors ; and 
Mr Robert Gordon, having right by progress to the provision of one of Sir: 
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David’s daughters, which was ingrossed in the list with Sir David’s other debts, 
claimed preference for the following reason ; that though a general burden of 
debts is now no longer sustained as a real burden, yet that the burden in this 
case was made special by reference to the list of debts, which was put upon re- 
cord. And, with regard to the children’s provision, it was separately urged, 
that the names and number of these children being notorious, it was easy for 
the purchaser to purge the estate of those provisions, even without aid of the 
list ; that a disposition, with the burden of all debts in general due to a person 
named, would be deemed a special burden, because a reduction and improba- 
tion could force that person to condescend upon the debts due to him ; and 
that the present case, with regard to Sir David’s children, is in effect the 
same. 

“ Found, that the clause in the contract of marrriage, burdening the lands, 
baronies, &c. with the payment of Sir David Murray’s debts, contained in a 
list and inventory thereof, neither expressed in the contract of marriage afore- 
said, nor registered in the register of sasines and reversions, does not render the 
debts in question a real burden upon the lands, conveyed by Sir David Murray 
to his son Alexander, by the said contract of marriage." 

Rem. Dec .v. t. No to. p. 23, 


#** This case is also reported by C. Home > 


In the year 1710, Sir David Murray cf Stanhope disponed his estate to his 
.son, Alexander (afterwards Sir Alexander) Murray, in his contract of marriage; 
which contained, in the procuratory of resignation, the following clause: 

* That these presents are granted in favours of the said Alexander Murray, . 

* and the lands, &• c. therein mentioned, are resigned, with the express burden 
‘ of payment to the said Sir David’s creditors, of the hail debts and sums 

* of money due by him to them, and contained in a particular list and in- 
‘ ventory of the said debts ; as also, with .the burden of payment to the said 

* Sir David’s children, of the respective provisions and portions granted by 
‘ the said Sir David to. them ; all particularly set down in the foresaid list and 

* inventory, subscribed by,’ &c. In virtue of the precept, Alexander was in- 
feft in the 1715, with the burdens and provisions mentioned in the contract, 
and contained in the list and inventory therein referred to ; which list was re- 
gistered anno 1717, in the common register of the Session. 

In the year 1719, Alexander disponed the barony of Broughton (part of the 
said estate) to Mr John Douglas, who having died incumbered, the Earl of 
March, as apparent heir to him, brought a sale of these lands ; in consequence 
whereof it was sold by public roup before the Lords ; and the purchaser hav- 
ing raised a mukiplepoinding, with respect to the price, there ensued a com- 
petition betwixt Robert Gordon, as assignee to a provision granted by Sir Da- 
vid to Anne bis third danghter, contained in the foresaid list, and the Credi- 
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tors of Mr John Douglas ; wherein this question occurred, How far, in virtue No 70* 
of the foresaid burden in Sir Alexander Murray’s contract of marriage, the 
children's provisions became real, and were thereby effectual against the debt* 
and deeds of Sir Alexander, or those deriving right from him ? 

Argued for Robert Gordon ; It is plain, from the conception of the clause, 
the provision to which he has right is really conceived j it is inserted m the 
procuratory of resignation, and the lands are declared expressly to be resigned 
jvith the burden of the debts and children's provisions, conform to the inven- 
tory subscribed by Sir David and his son ; neither could any infeftment pro- 
ceed, without reference to that list, or 4 purchase be regularly made, without 
the purchaser’s getting up the list of debt* with the progress ; so that he could 
not pretend ignorance of the extent of the burden therein contained. It, is 
true, that general burdens, though never so really conceived, will not be sus- 
tained in prejudice of the disponer’s creditors ; but special ones, imposed by 
the disponer upon the subject, are real, and give as effectual a preference to 
the persons interested therein, as if they had been infeft before the disponee’s 
right ; and here there is, in effect, a special burden, by the reference to the' 
subscribed inventory, which was registered two years before Mr Douglas’s pur- 
chase. 

On the other hand, it was pleaded ■ for the Earl of March, and the Creditor* 
of Mr John Douglas ; That they being singular successors, were not concerned, 
to debate what effect the clauses in the contract, and arguments thereupon, 
might have against their author, Sir Alexander Murray, and his heirs, but that 
these could not affect them, because, imo, By the tenor of the contract, the 
lands are disponed to Alexander, with’ the burden of these debts and' provi- 
sions ; and he, by^his acceptation thereof, is bound to relieve his father of the 
same, which is only personal on the disponee, whose faith the disponer trusted 
without reserving any real’right in the lands ; ido. These debts and provisions 
are not at all specified in the foresaid contract, nor in the separate precept of 
sasine, granted in favour of Sir Alexander, nor in any infeftment, or others 
that followed thereupon ; but are only referred to as contained in a list, which 
is not at all repeated' in any of the deeds aforesaid. A purchaser, or any trans- . 
actor with the proprietor of a real' estate, who is infeft therein, is not obliged 
to go further than the public records, to know the burdens that affect the said 
estate ; and, therefore, is not concerned with any reference not contained in 
the deed itself, . nor duly recorded 5 if it were otherwise, it would often happen, 
that the writs referred to could not be got, and then the reference in the re- 
corded deed could signify nothing; whereby the .register wouM be imperfect, 
and lead one into a snare, or to insufficient knowledge of what it should suffi- 
ciently inform him of; but, when one is not obliged to notice any thing, 
but what is in the proper register, then it is his own fault if he suffer ; 
nor can it vary the argument, that the inventory is recorded, since it is only.- 
in the common register of the Session, but not in the register of sasines ; where,:. 
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nevertheless, it must have been recorded, if to be sustained as *a real burden 
on the lands whereon that sasine Was taken ; for it is only the register which 
people do, or are bound to search for that purpose, and with which the com-> 
mon register has nothing to do. 

The Lords found the clause in the contract of marriage, burdening the 
lands, baronies, tenandries, and others, and the resignation therein mentioned, 
with the payment of Sir David Murray’s debts, contained in a particular list 
and inventory thereof, neither expressed in the contract of marriage aforesaid, 
nor registered in the register of sasines and reversions, does not render the debts 
in question a real burden upon the lands conveyed by Sir David Murray to his 
son, Alexander, by the said contract of marriage. 


C. Home, No 12c. p . 19 1. 


No 71. 


1748. June 3. 


Beatsons against Beatson. 


A Person made a settlement of his estate upon his second son and his heirs, 
burdening him with provisions to his younger brothers and sisters. The eldest 
son had left the country, on account of the Rebellion 1715; but the father, 
by a special clause in the disposition of the estate, allowed it to be redeemable 
by certain persons for a rose-noble ; and, in a separate deed, he named his 
eldest son, and two others for his behoof, to be the persons entitled to redeem 
it. The father died ; the eldest son returned to the country ; but without re- 
deeming, took possession of the estate, in right of his apparency. The second 
son having ceded the possession, and accounted to him for the rents, got from 
him a disposition to a separate tenement. The eldest brother died without 
heirs, the second brother having predeceased him ; upon which the estate was 
taken up by a son of the latter. The other brothers and sisters of the young 
man’s father pursued their nephew for the provisions which were devised to 
them by the original settlement. The defender pleaded. That his father, in- 
deed, might have been liable to make good these provisions, but that he did 
not succeed in the right of his father, being heir to his uncle, the elder bro- 
ther, who was not liable for these provision's. — The Lords found, . that these 
provisions were a burden upon the succession. 

Fol. Die. v. 4. p. 68. Falconer. 
***' This case is No 63. p. 2327. voce Clause. 
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1749. February io. 

Elizabeth Montoomert, Factrix for M‘ Vicar her Husband, against Cochran 

and Kxr. 

Crawford of Fergushill, vassal to the Earl of Eglinton, in the lands of Hill 
and Megswell, sub-feued the same to James Cochran in 1697, at the yearly 
feu-duty of L. 24; and in 1726, Neil M‘ Vicar became purchaser from the heir 
of Crawford, with consent of the Earl of Eglinton, of the lands of Fergushill, 
and superiority of Hill and Megswell by disposition containing a clause of ab- 
solute warrandice. 

When five or six years of the feu-duty had run on unpaid, Elizabeth Mont- 
gomery, as factrix for Neil M'Vicar her husband, brought a declarator of tinsel 
of the feu, ob non sohitum canonem, on the 246th (250) act of the Parliament 1 597, 
wherein she called the said James Cochran the vassal, and also Ker of Crum- 
mock; who stood infeft in the lands upon an heritable bond, for a sum near 
the value. 

Their defence was, That the sub-feu charter from Crawfurd, the pursuer’s 
author, to Cochraa, contained a disposition to the vassal of all and sundry the 
casualties of the superiority of the lands falling, or that may fall or become in 
the hands of the said Crawfurd, the disponer, or his heirs or successors, as su- 
periors thereof, and that either as liferent escheat, non-entry, or by contin- 
gency of not timeous payment of the feu-duties therein specified ; all which 
was also verbatim engrossed in the sasine following thereon. 

Though this case differed, in several respects, from that determined between • 
Nasmyth and Storry of Bracco, (infra, Ji. t.) ; as, on the one hand, in 
this case, there was no clause burdening the conveyance of the superiority to 
the pursuer,' with the feu-right, nor no exception from the clause of absolute 
warrandice ; and, on .the other hand, the clauses in favour of the vassal in the 
feu-charter were not byway of obligation, but by way of disposition, and en- 
grossed in the sasine; yet the general point was again resumed upon the 
Bench, How far the casualties could, consistently with the principles of the feu- 
dal law, be separated from the superiority ; which, by a great plurality, it wa s 
thought they might, even such as were essential to the feu. Thus a feu-duty 
may, by the superior, be feued away to another, and was commonly granted by 
the Crown, till, by the act 239th (243) of the Parliament 1597, the alienatio feu- 
■difirmce feudifirmarum of any pait of the annexed property was discharged, 
and may, at this day, be granted by any subject superior : Neither could 
wards be taxed, if the casualty following a ward-holding could not be separated 
from it. And this the Court found, notwithstanding the answer made by 
those who appeared to be of a different opinion, that it did not follow, that, 
because a feu-duty could be given away, therefore a feu-charter might be 
granted, bearing, that there should be no feu-duty. 

Vol. XXIV. 57 A • 
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But this point cannot be said to have received a direct decision, in respect 
of a distinction, which in this case occurred, to be made between such casual- 
ties as are essential to the feu, and such as are only introduced by statute ; that 
whatever difficulty there might be as to the first, there could be no good rea- 
son assigned why the last might not be renounced ; and such is this casualty 
of the feu’s reverting to the superior ob non solutum canonem, as it had its rise 
from the act 246th, (250) Parliament 1597, before which statute it was not known 
in our practice without paction : And even when introduced by that statute, 
it is only declared to have the same effect, sicklike as if a clause irritant were 
specially engrossed in the infeftment of feu-farm ; and as before the statute^ 
such clause in the charter might have been renounced by the superior, cum 
unicuiquc liccat juri pro sc infroducto renuntiare ; so the statute does, in that 
respect, make no difference, as it is a statute solely in favour of the superior, 
and to which, therefore, the rule does not apply, that pactis privatorum no $ 
derogatur juri communi ; and which cannot be better illustrated than from the 
case of the statute 1685, concerning tailzies, which provides that irritant clau- 
ses, not inserted in the precepts of sasine, and procuratories of resignation, 
should not be effectual against creditors and purchasers ; and which, therefore, 
as being in favour of the whole nation, cannot be dispensed with by any clause 
in the tailzie ; but were there a clause in a tailzie, that the heir’s not inserting 
the irritancies, & c. should not infer an irritancy of the heir’s right, it would 
be effectual, though the creditors would be safe. 

The Lords found the clause effectual against the singular successor. 

Kilkcrran, (Personae and Real.) No 7. p. 391. 

*** D. Falconer’s report of this case is No 9. p. 4180. voce Feu. 


1750.’ November 2r. Frasers against The King’3 Advocate. 

Simcn, Lord Fraser of Lovat, tailzied his said estate to Simon his eldest son, 
and the heirs-male of his body ; which failing, to Alexander and Archibald, 
his second and third sons, with other substitutions ; reserving the liferent of 
certain lands; and also reserving ‘the full power and liberty of administration 
‘ and intromission over the whole estate during his life ; and to contract debt, 
‘ and grant security therefor, real and personal ; and to grant feu-rights and 

* wadset-rights of the same, and tacks, long or short; and to make such 

* appointments concerning the rents, falling due even after his death, for 

* the payment of his debts, as he should think fit ; and to be sole tutor and 

* curator to the heirs of tailzie, during his life, in the means and estate belong- 
' ing to them, in virtue thereof, without being liable to account for his intro- 

* missions, or to find caution, or give up inventory ; and with power to ap- 
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‘ point stcwarts or factors,, who should be accountable to him only during his No t* 
* life, and be discharged by him only.' 

The Lord Lovat and Simon his son were both attainted of high treason, and 
my Lord executed ; and Alexander and Archibald his sons claimed the estate 
as falling to them successively after the death of their elder brother the fiar' 
in virtue of the said tailzie. * 

Answered ; Notwithstanding the tailzie, on which no infeftment ever follow- 
ed, the Lord Lovat continued fiar of the estate ; and by the conception there- 
of, he had the full powers of a proprietor over it ; and, therefore, it was for- 
feitable for his crime. 

Pleaded for the claimants ; The powers reserved by Lord Lovat are in no 
respect equal to a property of the estate : The circumstances of his affairs, he 
being involved in debts, made it impossible to extricate himself, without 
large powers over the estate ; and to that purpose solely these are calculated : 

And he was undoubtedly obliged to apply his intromissions, and the debts by 
him contracted, to the debts upon the estate, to which also he reserved power 
of applying the rents, to fall due after his death : He might feu, and grant 
wadsets, but at a reasonable avail, and for an adequate price, and set tacks for 
a competent rent. This is a consequence of an accountable administration ; 
and there is no provision that he should not be accountable for his intromissions; 
this is confined to his office of tutory and curatory over the heirs of tailzie when 
minors ; and he might have named other curators, with the same powers ; but 
the exercise of the powers reserved to him on their majority, are expressly for 
the payment of his debts; or supposing he might, for onerous causes, have* so 
exercised them, as to have alienated the estate, yet he could not by gratuitous 
deeds, or fictitious contractions, have disappointed the heirs of tailzie. 

idly, Whatever powers he might have over the estate, it was not in him an 
estate of inheritance, and powers and conditions confined to a person are not 
forfeitable, and cannot be exercised by the Crown in his name, especially after 
k bis decease ; and thus the act 33d Henry VIII. forfeiting conditions has always 
been constructed. The Duke of Norfolk settled his estate to the use of him- 
self for life, and afterwards to the use of the Earl of Arundel his eldest son" 
with this provision, * That if he should be minded to alter or revoke the said* 

4 uses, and should signify his mind in writing, under his proper hand and seal 
‘ subscribed by three witnessess, that thfen the uses should be revoked.’ The 
Duke was attainted ; and, Eliz. it was adjudged, * That this proviso 

‘ or condition was not given to the Crown by the act 33d Hen. VIII,, because 
4 the performance of the same was inseparably annexed to his person,’ Coke’s 
Reports, Part 7. N. 13. Sir William Skelly made a feofttnent, anno 23d Eliz. 
to the use of himself for life, with remainders in tail; provided that if he dur- 
ing his life, should tender a ring or a pair of gloves to any of the feofees, or 
their heirs ; ipso Gulielmo tunc dedarante et express ante, that the tender was to 
the intent to avoid the deed,- that then the uses should be void, and the feofee 

57 A a 


Digitized by v^ooQle 



J0254 PERSONAL and REAL. 5 * 

No 73. should stand seized to the use of Sir William and his heirs. Sir William was 
attainted, and the Queen authorised Sir John Fortescue to tender a ring; hut 
it was judged 2d Car. I. Harding versus Walter, Latch, p. 45* ® 9 * ®**d 102. 
that the power of revoking the uses by this tender, was not forfeited to the 
Queen. Simon Main having right for a term of years to the rectory of Had- 
ingham, assigned it in 1643, in trust h i mse ^ f° r and afterwards for 
uses, provided, 4 That if he were minded to change the uses, or otherwise dis- 
‘ pose of the premisses, then he should have power so to do, by writing, or by 
‘ his last will and testament he was attainted as one of the regicides, but it 
was adjudged both by the Court of Common Pleas, and in the King’s Bench, 
23d Car. II. that the donee to this rectory had no title. There were two points 
agreed, first. That this was a personal condition, and not given to the King ; 
%dly. That if it were given, yet the same expiring by the death of Main, could 
not be performed after his death by the King, Hales, H. P. C. vol. 1. f. 246- 
Modern Reports, Part 1. f. 16, and 18. Wheeler versus Smith. On this occa- 
sion Moreton said, if it be objected that Main had, by this proviso, 7W disponen- 
di I answer, it is true he had a power, if he had been minded so to do ; but 
it was not his mind and will ; and Hales, that the proviso did not create a trust, 
but potestatem disponendi , which is not a trust. Sir Francis Englefield conveyed 
his estate to the use of himself for life, with remainder ; proviso, that if he, 
by himself; or by any other during his natural life, did deliver or offer to the 
person in remainder a gold ring, to the intent to make void all the uses, then 
all the uses should be void: Sir Francis was outlawed, 18th Eliz. for high trea- 
son, and the attainder confirmed by Parliament 28th Eliz. It was ruled in the 
Court of Exchequer, that the Queen might, in the lifetime of Sir Francis, 

, tender the ring ; Coke’s Reports, Part 7.N. 12. 33, and 34th Eliz. and a speci- 
al act was made, 35th Eliz. to confirm the forfeiture. Francis Engelfield the 
heir in remainder, had been advised to sue for a writ of error ; his counsel not 
being satisfied in the case, when he was prevented by this act; but the case 
has been always reckoned strict; and yet here was something special in the proviso, 
that the tender might be made by hiiri or any other ; and then it was only held 
!t could be done during his life; and Hales, H. P. C. vol. 2. f. 245. says, if Sir 
Francis had died before the Queen had made the tender, then the condition 
had be^O determined ; and it was found by the court of delegates, after the 
Rebellion in 1715, 18th March 1720, and 23d November 1722, that powers to 
charge debt upon an estate did not forfeit, in the cases of Perth and Niths- 
dale ; and a bond revocable* as by husband to wife, not being revoked, was sus- 
tained to the Countess of Panmuir. 

Pleaded for the Advocate, Lord Lovat was noways limited in the exercise of 
his powers to any purposes, nor accountable for his intromissions; , and it is only 
the power of applying rents to grow due after bis decease, that is restrained to 
payment of his debts ; which debts however, might have been contracted any 
how after this disposition, so that he was real proprietor; the powers in him 
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characterised his right to he a fee ; whereupon the estate would have been ad- 
judgeable for his debt; and the nominal fee given to his son, to be ef no more 
consequence than that it would save a service upon his death. As there had 
no infeftment past on the tailzie, these were powers which he had over his own 
' estate, and were only to resolve into faculties over that of another, by exped- 
ing the infeftment ; if it bad been expede, my Lord’s interest was such, that 
it ought to be considered only as an infeftment in trust for his use ; and uses 
are forfeited by 33d Hen. VUL by the English law, as delivered by Lord Hales; 
the King is, in some cases, entitled to a condition of re-entry, belonging to 
the party, viz. not to the land itself, but to the benefit of the condition ; which 
might reduce the land into the possession of the party attainted, and now to - 
the benefit of the King. And Littleton, Coke Inst. 1. f. 20 r, saith, * That an 

* estate is called upon condition, because that the estate of the feofee is de- 

* feasible ; as if a man infeofs another' in fee-simple, reserving a certain rent 

* on condition if the rent be behind, that then it shall be lawful to the feoffer 

* to enter into such lands and tenements ; and them in his former estate to ‘ 

* have and hold, and the feofee quite ouste thereof.’ A feu-right by the law of 
Scotland, is precisely an estate on this condition, and other such there are, as 
wadsets. Hales explains, by a distinction, what conditions the King has the 
benefit of by forfeiture, viz. If the condition be such, as that the substance of 
the performance thereof is not bound up strictly to the person attainted ; the 
conditions on which the several estates were defeasible in the cases cited by the 
claimants, were strictly bound up to the persons attainted ; the estates were 
onde put out of the original proprietor ; who had it in his power to recal them, 
by performance of the condition ; as in the Duke of Norkfolk’s case, by a 
writing under hand arid seal, subscribed by three witnesses; in that of Sir Wil- 
liam Shelly, by his tender of the ring, ipso Gulielmo sic declarante , idc. in that 
of Simon Main by his declaration of bis mind and will, in manner required ; • 
and in Sir Francis Engelfield’s, though the condition was to be performed dur- 
ing his life, yet it was found not to be bound up in his person. Lovat’s settle- 
ment was similar to none of these; the estate was not, after being’out of him. 
to be recalled by performance of a condition, but he reserved in him the pow- 
ers over it. 

Replied , The claimants ttfe not in a worse case, that there wa‘s no infeftment - 
expede on the tailzie ; they have a personal right to the estate, and such was 
found sufficient to found a claim, in the case of Stewart of Grantully. on a mi- 
nute of sale of part of the estate of Southesk ; for though the Earl might af- 
terwards have effectually disponed it; yet the King could only take bene- 
fit of what the Earl could have fairly ‘and lawfully done. The heir of tailzie 
was entitled to have completed in him such a right to the estate as the tailzie ' 
would have conferred ; and if that would have ta^en the estate out of Lord 
Lovat, so as not to have been forfeited by him, they are now well founded in • 
their claim. The powers reserved could only be exercised by my Lord, and were - 
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as personal as the conditions in the alleged case* ; and particularly this settle- 
ment is precisely the same with that made by Simon Main, who putting the 
estate out of him, reserved potestatem disponendi. If the estate might have 
been adjudged for his debt, it proceeded from the contractions being an exercise 
of the power, which might afterwards have been made effectual by diligence. 

Duplied y So long as there was no infeftment, the estate remained in Lord La- 
vat, and came to the Crown by his forfeiture, and was rightly surveyed ; and 
the claimants could only pretend as creditors to take it again from the Crown ; 
this was a personal, or, as an English lawyer would express it, an equitable 
right ; but, on the other hand, there was in Lord Lovat an equitable right of 
disposing of the estate at his pleasure, which rendered it ineffectual ; and there 
was no equity that the claimants should now take from the Crown an estate 
forfeited by the Lord Lovat, over which the disponees never had any effectual 
right. 

“ The Lords found the feudal and real right to the estate being in the person 
of Simon Lord Lovat, and he vassal to the Crown therein, at the time of hi*, 
treason and attainder, and that notwithstanding of the personal right made to 
Simon Fraser his son, full power was reserved to Simon the father, to charge 
the estate with debts at pleasure, to alienate the same, by granting feu-rights 
and wadsets of the whole or part thereof, as he thought fit, and to apply the 
same to what uses he thought proper during his life, without being account- 
able ; that the infeftment of property did remain in him for all these ends and 
purposes ; and that the real and substantial estate of fee and inheritance, did 
continue and subsist in the said Simon Lord Lovat ; and therefore was forfeit- 
able for his treason, and was by his attainder forfeitable accordingly; and there- 
fore dismist the claim.” 


Act. R. Craigie, Ferguson et alii. Alt. The King's Counsel. Clerk, Forbes. 

D. Falconer , v. 2. No 166. p. 192. 


1750. December 21. 

; The Duke of Norfolk against The Annuitant* of the York-Buildincs 

Company. 

It is enacted 6to Geo. I. for enabling such corporations as should purchase 
estates forfeited by the Rebellion in 1715, to grant anuuities forth thereof, 
* That it should be lawful for bodies politic and corporate, as had purchased or 
‘ should purchase any part of the said estates, to grant or settle rent-changes 
‘ or annuities forth thereof And it is enacted, 7 mo Geo. I. to enable the York 
Buildings Company, who had purchased several of these estates, to sell annui- 
ties by way of lottery, • That it should be lawful to the. said Company to grant 
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' rent-charges and annuities, to the full extent and valueof such of the estates 
4 as were or should be at any time by them purchased, by the way of lottery ; 

* and for any person or body politick or corporate, by that method, to purchase 

* annuities of the said Company.’ 

The Company having granted several annuities by the way of lottery, dis- 
poned, 13th October 1727, their estates to certain persons, ' for the use and be- 

* hoof of the annuitants and their assignees ; and for their further security, and 
4 more sure payment of their respective annuities belonging to them, as the 

* same were particularly Specified in a list or schedule under their common seal, 

4 of the date of that disposition ; which was holden as therein repeated brevi- 
4 tntis causa and declared that it should not be in the power of the trustees, 
or any of them, nor of the annuitants or any of them, to enter to. the posses- 
sion of the lands, or to uplift mails and duties, unless upon default of punctu- 
al payment of the said annuities in terms of the bonds granted to the said an- 
nuitants. The schedule referred to, and which was annexed to this disposition, 
contained a list of annuities extending to L. 10,453 Sterling, though both the 
disposition and infeftment thereon, and the schedule itself, mentioned the total 
sum as only amounting to L. 10,067. 

The Duke of Norfolk and other postponed creditors of the Company, insist- 
ed in a reduction of the annuitants’ right ; wherein the Lord Ordinary pro- 
nounced the following interlocutors, a8th February 1749, finding 44 That the 
infeftment in favour of the Trustees of the York-Buildings Company, was good 
and effectual to the extent of the sum of L. 10,067 therein mentioned, and no 
more, for the security of the whole nominees proportionally mentioned in the- 
schedule annexed to the disposition ; and therein, and in the sasine taken there- 
on referred to ; and further, that the said infeftment was good and effectual, to 
secure the annuities of such of the several nominees or annuitants aforesaid, as 
from time to time survived those who deceased, since the granting thereof, and 
until they should recover full payment of their annuities.” And 30th June, 
finding, 44 That the said infeftment was good, and subsisted in the persons of 
the said trustees, for the behoof of the said annuitants, for securing to them 
their several respective annuities, until they and each of. them . should . recovers 
payment respectively.” 

By these interlocutors, though it was found the whole had -only, right to dravr 
out of the estates the annual sum of L. 10,067, yet by as the death of the annui . 
tants, this sum came to exceed the annuities due to the annuitants surviving, it 
was determined that the said sum might still be drawn, till payment of the ar- 
. rears incurred on the full sum of L. 10,453, to which the severals in the sche- 
dule amounted, though erroneously calculated to less. 

Pleaded in a reclaiming bill, Though this right is granted to a few in name, 
of the whole annuitants, yet no powers are granted to them ; it is only a right 
executed in this form, to save the inserting a catalogue of names ; and is not-? 
like as when an estate is disponed to trustees to be sold for the common bene— 
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No 74. fit ; each of the annuitants lias a separate real right, for a sum proportioned to 
his bond, as 10,067 bears to 10,453, an< * this is at an end by his death, an 
cannot encrease the real right of an y other which was originally fixt by tha 

- , n i 

same proportion. t 

Answered , The annuitants have right by their bonds, to L. 10,453 m securi- 
ty whereof they are infeft in L. 10.067, and though there can no more be 
drawn annually out of the estates, yet this sum remains payable while any part 
of the debt secured is due. 

“ The Lords found that the annuitants had a real right upon the estates 
disponed, for an annuity extending to L. 10,067, and no more; and found them 
preferable on the said estates for payment thereof; and found the subsequent 
creditors had not access to recover their payment, till after payment of the said 
annuity, and all arrears incurred thereon ; and that then they had access.” 


Act. H* Home. 


Alt. Ltcihart. ' Clerk, G'thtn. 

D. Falconer , v. 2. No 174. p. 208. 


No 75. 

While an en- 
tail remains a 
personal 
deed, and is 
made the 
title of pos- 
sessing the 
estate, it will 
affect the cre- 
ditors of the 
heir in pos- 
session, al- 
though it has 
not been re- s 
.corded, and 
although the 
provisions, 
and irritant 
clauses have 
not been re- 
peated in the 
title deeds of 
such heir. 


1753. November 21. 

The Creditors of Carleton against William Gordon. 

In April 1684, James Gordon executed a tailzie of his estate of Carleton, 
holograph. By this tailzie, he disponed the estate, and granted procuratory 
for resigning it in favours of the heirs-male of his own body ; whom failing, to 
John Gordon, third son to Gordon of Earlston ; whom failing, to Nathaniel 
Gordon of Gordonston, and their respective heirs-roale;, whom failing, to his 
own heirs-male whatsoever, &c. ; under prohibitory, irritant, and resolutive 
clauses, against altering the order of succession, &c. selling, £*-c. and against con- 
tracting debts, or doing any other deeds, directly or indirectly, above the half of 

the value of the estate. v 

The procuratory was not executed by the maker of the entail ; neither was 
the entail recorded. The first substitute died before the maker of the entail ; 
and both died without issue male. In 1702, Nathaniel Gordon the next sub- 
stitute made up his title to the procuratory in the deed of tailzie, as heir male 
and of provision to the maker of the entail ; and his retour contained the pro- 
hibitory, irritant, and resolutive clauses ; but he took no iufeftment. 

In the contract of marriage of Alexander his son, without taking notice of 
the tailzie, Nathaniel disponed, as absolute proprietor, the estate of Carleton 
to his said son, with the burden of his debts, &c. ; but the son was never in-. 

feft. 

The father and son having contracted debts above the value of -the estate, 
and adjudications being led, and the legals thereof expired, the creditors brought 
a process of ranking and sale of the estate.- William Gordon the defender, a 
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remote heir under the general substitution, appeared and objected, that the sale No 75. 
could not proceed ; because, according to the prohibitory clause in the entail, 
the debts could not be sustained above the half of the value of the estate. 

Ansivcred for the Creditors ; imo. That the entail, though executed holo- 
graph in 1634, yet was not complete till 1688; for not till 1688 was the clause 
mentioning the date of the witnesses’s subscription filled up. If so, the tailzie 
fell under the first clause of the act 1685, Jam. VIII. Pari. 1. Ses. 1. cap. 22. 
by which it is provided, * that only such tailzies shall be allowed as are put 
' upon the record ;’ but that this tailzie had never been put upon the record, 
so could not bind creditors. 

Replied for William Gordon ; The tailzie being holograph, was a complete deed 
in 1684, without witnesses. It was very true, that in the same year the maker, 
by an unnecessary anxiety, had owned his subscription before witnesses, who 
then subscribed; and the date of their subscription was filled in 1688. But all 
this operation was quite unnecessary. The tailzie, therefore, being a complete 
deed before the said act of Parliament, could not fall under it as to the neces- 
sity of recording. 

Argued for the Creditors ; 2 do, That supposing in general such a tailzie as 
this did not fall under the act of Parliament as to the necessity of recording ; 
and supposing that upon common law deeds would be cut off where there was 
a prohibition to contract any debt at all; .yet the case is different where the 
half or any part of the estate may be burdened ; for as no register showed ei- 
ther the value of the estate, or when the half was exhausted, the creditors 
were in bona fide to go any length. The case is similar to that of a disposition 
of lands with a general burden of the disponer’s debts, which would not stand 
in the way of the disponee’s creditors. 

$tio, As to the creditors of Alexander the son, they are further secured upon 
the second clause of the act 1685, which is extended to entails made even be- 
fore its date, in so far as it appoints the provisions and irritant clauses to be re- 
peated in the rights and conveyances of the heirs of tailzie, otherwise not to 
militate against creditors. 

Replied for William Gordom ; That creditors who contract with a person not 
infeft, do so upon his personal faith, and not upon the faith ot the records; 
and so every right, however latent, which affects the debtor, must affect his. 
creditors ; and it is believed that, in such a case, a disposition with a general 
burden of the disponer’s debts, would bind the creditors of the disponee ; or, 
what is more, a latent back-bond of trust, would do so as effectually as a trust 
expressed in the debtor’* rights, or a back-bond registered in the register of re- 
versions. This principle answers all the objections, whether of the whole cre- 
ditors in general, or of Alexander’s creditors in particular ; and does so without 
distinction, whether the tailzie was made before or after the act ; or whether 
any part of the act has a retrospect. For it is obvious the act of Parliament 
does not relate to the case, seeing it provides for the security of such creditors 
Vol. XXIV. 57 B 
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No 7 c. only who have contracted bond fide with the person infeft. Upon this prin- 
ciple, in the case of the Creditors of West Shiel, where the entail was not re- 
corded, and where the heir had made up his titles to the procuratory by a ge- 
neral service, without repeating the irritant clauses in his retour, the House of 
Lords reversed the interlocutor of this Court, and found, that creditors con- 
tracting with such heir not infeft were bound by the entail. See Tailzie. 

“ The Lords repelled the objection upon the act 1685; and found, that 
the heir in possession might lawfully contract debts to' the extent of the half of 
the value of the estate.” 

Act. Macdual tl A. Lockhart. Alt. R. Craigit el Tho. Hay. Clerk, Jiutiee. 

S. ■ t Fac. Col. No 91. p. 138. 


*%* Lord Karnes reports this case : 

James Cordon of Carleton, executed a tailzie of his estate in favours of cer 
tain heirs, subjected to prohibitive and irritant clauses in common form, in or- 
der to prevent alienation and contracting of debt. Nathaniel Gordon, to whom 
the succession opened by the death of the entailer, made up titles by a general 
service as heir of entail ; and after providing the estate to his eldest son Alex- 
ander, in the contract of marriage of the latter, without ingrossing any of the re- 
straining clauses, he died without completing his titles by iufeftment. Alex- 
ander turning insolvent, adjudications u'cre led upon his debts ; and the credi- 
tors reckoned themselves secure that the entail could not hurt them, because 
the irritant and resolutive clauses were hot contained in-Alexander’s right; which 
is required by the act 1685, in order to make an entail good against creditors. 
It was admitted for the next heir of entail, that the act 1685 does not militate 
against the creditors. But he objected, that the right being to this day per- 
sonal, the creditors can be in no better condition than the person from whom 
they adjudged ; and like him must be affected with the irritant and resolutiye 
clauses. By the common law of Scotland, a creditor or purchaser contracting 
with one who has only a personal right to lands, contracts at his peril; a latent, 
back-bond is good against them, and a fortiori limitations upon the right en- 
grossed lji the title-deed itself. '* And the Lords accordingly found the pro- 
hibitory and irritant clauses were effectual against the creditors.” 

This judgment was pronounced without any debate upon the authority of 
former judgments of the same kind, and of a judgment of the House of Peers. 
I cannot justify in my own mind this opinion. I admit that the case comes not 
under the act 1685, but must be governed by the cqmmon law. Further I 
admit, that clauses qualifying a personal right, or qualifying the possessor’s 
right, must be good against a purchaser, whether voluntary or judicial; because 
a purchaser cannot take more than what is in the disponer. But prohibitory 
and irritant clauses have no such effect as to qualify the proprietor’s right, whe- 
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ther infeft or not infeft. It appears to me evident, that by the common law an 
entail is not good against Creditors, even where' the heir of entail is infeft ; be- 
cause a prohibitory clause does not limit the heir’s tight of property, but is 
only a personal prohibition, the contravention of which can go no farther than 
to subject him to damages, or perhaps to forfeiture. Now, if the possessor’s 
right of property be not limited, every adjudication deduced against the estate 
for his debt must be effectual. This reasoning is equally applicable to the case 
of a person who possesses by a disposition without infeftment. 

Sel. Dec. No 55. p. 73. 


1761* June 24. 

Andrew and John Calenders against George Waddel of Easter Mothal. 

George Waddel of Above-the-hill made a settlement of his heritable sub- 
jects in favour of several of his relations. In which, amongst others, he dis- 
poned “ to Robert Waddel his brother, his heirs, and assignees, heritably and 
irredeemably, with the burden of the legacy under written to the person after- 
mentioned, all and hail the lands of Mothal, &c.; and the said Robert, or his 
heirs, by acceptation hereof, is obliged to pay to Margaret Waddel his niece, 
the liferent of 900 merks, and to her children equally amongst 

them in fee.” This disposition contained a. precept with this clause: “And 
I require you, that, incontinent thir presents seen, ye pass to the ground, &c. 
and give heritable state and sasine, &c. under the burden of the legacies above 
mentioned, to the said Robert Waddel,” &-c. In virtue of this precept, one 
infeftment was taken for all the different disponees. 

The lands of Mothal were afterwards disponed by Robert Waddel, the ori- 
ginal disponee, to William Waddel his second son, and by him they were sold 
to George Waddel the defender. 

These two last mentioned dispositions made no mention of the legacy with 
which the lands were burdened ; but, in the assignment to the writs and evi- 
dents in the disposition to the defender, the original disposition to Robert and 
the infeftment following upon it, are specially assigned. 

The pursuers, the only surviving children of Margaret Waddel, brought an 
action of poinding the ground against George Waddel and his tenants, in order 
to recover payment of a balance of the 900 merks above mentioned, which 
still remained unpaid. 

After the commencement of this process, the pursuers were ‘present at sun- 
dry meetings of the Creditors of William Waddel the defender’s author, where 
it was resolved, that William Waddel’s lands of Ardriehill should be sold, and 
that the price should be divided amongst the creditors proportionally, who, 
.upon drawing their shares, should be bound to grant discharges of their res- 
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pective debts to the said William Waddel. At these meetings, articles of roup 
were read, containing a clause to the above purpose. To this resolution, the 
pursuers made no objection, and, in consequence thereof, drew a further pay- 
ment of L. 21 : 17 : 6 . Upon the 23d February 1757, the Lord Ordinary 
pronounced the following interlocutor : “ Having advised the memorial with 
the answers, the former minutes of debate, with the certificate by the minister 
and elders of the parish of Falkirk and justices of the peace, affirming, that 
Andrew and John Callenders, the pursuers, are the only surviving children of 
the deceased James Callender and Margaret Waddel his spouse, with the de- 
positions of the two witnesses for proving thereof, and disposition by George 
Waddel to Robert Waddel his brother, wherein a legacy of 900 merks is settled 
to the said Margaret Waddel his niece, and her children in fee ; 

finds that the same is made and granted stirpi of the body of the same Mar- 
garet Waddel, and that there is reasonable evidence, that the pursuers are the 
only children of the said Margaret Waddel, and issue of her body ; especially 
considering, that the defenders do not pretend to aver or set forth, that there 
are any other children or issue of the said Margaret; and therefore repels the 
objection offered to the pursuers’ title, and finds that the legacy not being to 
any particular persons, but to the children of Margaret Waddel’s body of the 
fee of the sum to be liferented by her, the children existing at the determina- 
tion of the liferent have right to the sums, without making up any title to any 
brothers or sisters that may have existed before that time, but are dead without 
issue : And further finds, That the disposition by George Waddel to his brother 
Robert, burdened not only the said Robert personally, but the right of the 
lands granted in his favour ; more especially, that the precept of sasine, which 
is part of the disposition, and the warrant of the sasine, mentions, that the in- 
feftment is to be granted under the burden of the said legacy, and thereby 
subjected, not only the said Robert the first disponee, but also William his se- . 
cond son, to whom he disponed the lands with the burden of his debts, and 
likewise subjected George, the disponee of the said William, the rather, that, 
in the assignation to the writs and evidents by the said William to George the 
defender, the disposition wherein the said burden was imposed in favour of the 
pursuers by George their grand-uncle, as aforesaid, is specially assigned and de- 
livered up ; and therefore decerns in the poinding of the ground conform to the 
conclusion of the libel.” 

Bv several after interlocutors, the Lord Ordinary adhered to the above- 
judgment, with this variation, That the defender got credit for the sum of 
L. 21 : 17 : 6 Sterling, of which the pursuers had received payment out of the 
" lands of Ardriehill. 

Pleaded for the defender in a reclaiming petition, The pursuers were not the 
only children of Margaret Waddel existing at the date of the first disposition 
by George Waddel, or even at the time of his decease, when the disposition 
took effect ; and the pursuers having received already more than their propor- - 
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tion of the 900 mevks, they are not entitled to the residue, until they are serv- 
ed heirs to the other children. The jus accrescendi is utterly inconsistent with 
the principles of the law of Scotland ; and as the legacy vested in the whole 
children existing when the same became due, it is impossible that the fee can 
be taken out of them otherwise than by a service. 

ido, The legacy left to the pursuers was not a real burden upon the lands 
but was only personal against the disponee ; and consequently cannot affect 
the pursuer, who was a singular successor in the lands. For, from the words of 
the disposition, it appears, that Robert, and not the lands, are burdened, and 
he only, by 'acceptation of the lands, is obliged to pay. Nor do the words of 
the sasine, with and under the particular burdens and legacies in manner men- 
tioned in the said disposition, and after the form and tenor thereof in all points, 
alter the case : These words do plainly neither make the matter better nor 
worse ; and if it was only a personal burden in the disposition, it is made no 
better by the sasine. Besides, to have made this legacy a real burden, it ought 
to have been particularly mentioned in the sasine itself ; for such general re- 
ference as this cannot by law create a real burden upon the lands, so as to af- 
fect singular successors ; vide supra, h. t. 

The pursuers, by being present at the meeting of William Waddel’s 
creditors, and having acquiesced m the articles of roup of his lands, and accept- 
ed of their share of the price in terms of these articles, are barred from any 
farther claim, as the articles expressly bear, That the creditors, upon receiving 
their proportions, should discharge their debts. 

Answered for the pursuers, That the first plea maintained by the defender 
can have no other meaning than to put the pursuers to the needless expense of 
a general service, with a view to deter them, by the apprehenfion of that ex- 
pense, from insisting further in this cause. But there does not appear to be 
any necessity for a service in this case ; for it is clear, that the pursuers are 
the only surviving children of Margaret Waddel, and the only persons who 
have now right to the fee of the legacy ; and from the conception of the clause 
in the disposition in which the legacy is left, the testator appears to have 
meant, that it should go to those children of Margaret who should be alive 
at her death, that is, as the expiry of the liferent, when the fee became 
payable. 

Answered to the second defence, That as far as any disposition can be effec- 
tual towards constituting a real burden, so far is the respondent’s legacy made 
real by the disposition of George Waddel. He appears evidently to have 
meant to make it a real burden upon the lands conveyed to Robert ; and the 
words he has used are sufficiently strong and expressive of that intention. In 
the precept too, sasine is directed to be given under the burden of the legacies 
above mentioned ; and the sasine itself is still more explicit, for it not only con- 
tains a narrative of the most material clauses in the disposition, but particularly 
-with regard to the lands of Mothal ; it bears them to have been disponed to ■ 
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the said Robert Waddel, with and under the legacy also within specified. From 
all which it is clear, that this legacy is a real burden upon the lands. 

Answered to the third defence, It is altogether irrelevant ; for it is not so 
much as asserted, that the pursuers verbally even agreed to grant a discharge 
of their debt to William Waddel, or that they subscribed the articles of roup, 
in which that conditional obligation is said to have been contained ; and sure- 
ly their taciturnity upon that occasion cannot be binding upon them, as it is 
established law, that when a debt is constituted by writing, the extinction of 
it can only be proved, either by the oath of’ the creditor, or by a written dis- 
charge. 

The Lords found the legacy of 900 merks a real burden upon the lands 
of Mothal and others : Found, That the pursuers, as the two surviving chil- 
dren, have right to two thirds of the said legacy ; but found, that they cannot' 
insist for the share of their deceased brother, without making up titles to him. 
Upon a reclaiming petition, the Lords adhered. * 

Act. William Baillie. Alt. IVal. Stewart. 

y At Fol. Die. v. 4. p. 69. Fac. Col. No 43. p. 93. 


1765. February 21. Stenhouse against Innes and Black. 

John Stenhouse disponed his lands of Southfod to his eldest son John Sten- 
house, with the burden of all his debts, and referring to an heritable bond grant- 
ed by the son to him, of the same date, which mentioned the names of the cre- 
ditors, but not the sums due to them. 

John Stenhouse younger, having granted two heritable bonds over the lands 
t o Isobel Innes and William Black, a competition arose between them and John 

Stenhouse elder. v 

John Stenhouse having claimed a preference for relief of his debts, in virtue 
of the disposition and heritable bond, the other two creditors objected, that the' 
amount of the debts did not appear upon record, and that it was now fixed that 
general burdens are ineffectual against creditors and singular successors. 

Answered for Mr Stenhouse ; It is not necessary that the amount of the bur- 
den should appear upon record ;-it is enough that the record shew there is a 
burden and direct the creditor or purchaser how to discover the amount of it : 
Hence it has been found, that a general reference in the sasine to the dis- 
position where the- extent of the burden is mentioned, is sufficient ; Credi- 
tors of Smith, 26th July 1737— infra, h. t .; Callenders contra Waddel of 
Eastermothal, 1761, No 76. p. 10261. Here the sasine upon the dispositiore 
refers to the heritable bond ; and as that contains the creditors’ names and de- 

* In the Faculty Collection^he judgment is erroneously stated. The above are exactly the 

the terms of it. 


Digitized by 


Google 



Sect. 5. PERSONAL and REAL. 10265 ' 

signations, singular successors, whether creditors or purchasers, hare it in their 
power to learn the amount of the burden. The record is in the same situation 
in both cases ; the only difference is, that, in the present, the singular successor 
is obliged to go one step farther ; but the faith of the records being out of the 
question, that is but a light object compared with the defeating of the solemn 
contracts of parties. 

“ The Lords found, That the clause in the disposition granted by John 
Stenhouse in favour of his son, by which the disposition is burdened with the 
whole just and lawful debts then due by the father, without mentioning either 
the names or the! sums due to them, did not create a real burden upon the 
lands disponed, quoad these debts ; and found, that the defect was not supplied 
by the heritable bond which was granted, of the same date, nor by the infeft- 
ment which followed thereon.” 

For John Stenhouse, Holland. For the Creditors of John Stenhouse younger, Lockhart. 

Reporter Coals ton. Clerk Pringle . 

A. R . Fol. Die. v. 4. p. 7®. Fac. Col. No ri. p. 18. 


1780. ’ July 19. 

Janet Allan, and her younger Children against The Creditors of Richard 

Cameron, her eldest Son. N 

John Cameron, the husband of Janet Allan, executed bonds of provision, 
making considerable additions to former settlements on his wife and family ; 
and at the same time he likewise disponed his estate to his eldest son, Richard 
Cameron, under condition, “ that Richard should pay all hi* debts, and make 
payment to Janet Allan, his well-beloved wife, of the different liferent annui- 
ties prov ided to her by contract of marriage and bond of this date, making in 
whole the sum of L. loo Sterling ; and likewise to pay to the younger children 
the several sums provided to them in a bond of provision, of this date, exe- 
cuted by him in their favour.” 

The procuratory of resignation expresses “ the burdens, provisions, &c. be- 
fore written, here also held as repeated brevitatis causa , but nevertheless ap- 
pointed to be ingrossed. in the infeftment to follow hereupon ; otherwise the 
same, with all that can follow thereupon, to be void and null.” And the same 
clause again appears in the precept of sasine. 

The instrument of sasine accordingly specifies those burdens and provi- 
sions. 

In the wife’s bond of provision too, this declaration is made by John Came- 
ron ; “ with the payment of which yearly annuity I have burdened my reaL 
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No ^8. estate, disponed by me to Richard Cameron, my eldest son, by disposition there, 
of in his favour of this date, and relative hereto.” 

Richard Cameron, after the death of his father, became bankrupt ; and a 
competition ensued, between his creditors on the one hand, and on the other, 
his mother, brothers, and sisters, who contended, that their respective provisions 
were real burdens on his lands, and entitled to a preference over his other debts. 
And, in support of that claim, they 

Pleaded ; From the expressions used in the disposition, and from the above- 
quoted declaration in the bond of annuity, John Cameron’s intention of making 
the provisions in question real burdens on the subjects conveyed to his son, is 
clear and undoubted. Why .then should effect be denied to it ? Being speci- 
fied in the instrument of sasine, the provisions are published by the records, and 
creditors or purchasers fully put on their guard. 

It is true, a personal obligation upon a disponee is different from a real bur- 
den' on the lands conveyed. But here is more than a personal obligation, an 
express order for ingrossing the burdens in question in the infeftment, sanc- 
tioned with the declaration, that the disposition should be otherwise void. 

It is likewise admitted, that no indefinite or unknown incumbrance can be 
created on land. But though the wife’s annuity only, and not the -children’s 
provisions, are expressed in the disposition, both are alike precisely specified 
in the infeftment; and therefore to this case that objection cannot be ap- 
plied. 

Answered ; The disposition contains nothing more than a personal obligation 
on Richard Cameron, without imposing any real burdens on the subjects dis- 
poned. This could not be done without specially enumerating such- burdens in 
the disposition or warrant of the infeftment, as well as in the infeftment itself, 
and declaring that the conveyance was granted only under them; Erskine, 
b. 2. tit. 3. § 49. ; Bankton, b. 2. tit. 5. § 25. An effectual burden must be 
specially defined and ingrossed ; and it must be really , and not personally con- 
ceived. None of these requisites, however, are complied with in this case; 
there being no specification in the warrant of infeftment except as to the wi- 
dow’s annuity, but only a reference to other deeds, which are personal, and con- 
tain no authority for taking. sasine ; for the instrument of sasine is to be re- 
garded but as the bare assertion of a notary; February 21. 1765, Stenhouse 
contra Innes and Black, No 77. p. 10264. 

That the obligation is merely personal, appears from the words in which it 
is conceived ; and the order for ingrossing the provisions in the infeftment, or 
their being so ingrossed, can never alter their nature, which must still remain 
cither real or personal, according to the original conception of them ; Bankton, 
b. 2. tit. 5. § 25. 

The Lords found, ' That the. provisions to the widow and younger children 
were not real burdens on the estate disponed.’ 
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To this judgement the Court adhered, on. ad vising a reclaiming petition and 
answers. . 


No 78. 


Reporter, Lord Monboddo. For Janet Allan and her Children,- Lord Advocate , Maclaurin. 
. For the Creditors of Richard Cameron, Hay Campbell, Craig. 

S. Fol. Die. v. 4 .p. 70. . Fac. Col. No 118. p. 218. 


% 

**• This case was appealed. 

" * 

1781. - May 15. — The House of Lords Ordered and Adjudged, That the 
appeal be dismissed, and the interlocutor complained of affirmed. 



1788. January 14. John Balfour against Patrice Moncrieff. 


The late Mr Balfour Ramsay was proprietor of tfye lands of Demperstone in 
fee-simple, while his wife, Mrs Anna Ramsay, held those of Whitehill under a 
strict entail, in favour of the heirs-male of her body, bearing the name and 
arms of Ramsay. 

In order to preserve the representation of the two families, it was agreed, 
that Mr Balfour Ramsay should convey the lands of Demperstone to his second 
son, under' an obligation to exchange them with his elder brother for the 
lands of Whitehill. These last the second son was to hold under the limita- 
tions of the entail. 

The proposed exchange was effected soon after Mr Balfour Ramsay’s death. 
The nature of the transaction was distinctly set forth in the disposition of the 
lands of Demperstone, in favour of Mr John Balfour, the eldest son. But in 
the charter under the great seal which followed, it was only stated in gene- 
ral terms, and in the instrument of sasine it was not at all mentioned. 

Mr Balfour afterwards sold the lands of Demperstone to Mr Moncrieff, who 
refused to pay the price, on this ground chiefly, that if any of the sons of Mr 
Balfour, who were the proper heirs of entail in the lands of Whitehill, should at 
any time enter their claim, Mr Balfour’s younger brother and his heirs might 
have recourse, in virtue of the real warrandice, against the lands of Demper- 
stone. Mr Balfour, on the other hand, contended, that as the circumstances 
of the exchange did not appear from his infeftment, those who purchased from 
him were perfectly secure. He 

Pleaded, Nothing can affect a singular successor in landed property, which ia 
not accurately pointed out irt the records. Even where, from a registered sa- 
sine, it appears, that some limitation or incumbrance was intended, and where 
its nature and extent is precisely specified in the charter or other warrant for 
taking infeftment, this is not enough, if it do not enter the infeftment itself. 
Vol. XXIV. ; 57 C 
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No 79* The case of real. warrandice is not an exception from the general rule. It ha* 
indeed been said, by some of our lawyers, to be effectual even against singular 
successors, if the nature of the bargain has been mentioned in the deed ; but 
by this must be understood, such a writing or document as is inserted in a pro- 
per record for publication, or in other words, in the register of sasines, into 
which alone purchasers are obliged to look for discovering incumbrances ori 
land. Without this, the boasted security of our records would prove a snare to 
those who relied on them; Bankton, b. 1. tit. 19. § 4. ; Erskine, b. 2. tit. 3. 

.$51.; See 17th July 1706, Campbell contra The Creditors of Park, 27th No- 
vember 17x1, Lady Monboddo contra Haliburton, and other cases in Section 
8 . h. t. . - 

Answered ; It is true, that in consequence of various enactments respecting 
different deeds which are used for the transmission or burdening of landed' 
property, no incumbrance can now be imposed on it by the agreement; 
of parties, which may not be discovered on a proper search of the public regis- 
ters. But there are many incumbrances, which, as they arise from the opera- 
tion of the law, and without any positive agreement, must still be enforced in 
the same way as if these enactments had never been made. Thus, the rights’ 
of courtesy and terce, and in the same manner, the legal reversion pf adjudica- 
tions, although the two former do not appear from the infeftment of the hus- 
band and wife, and although the last cannot, in general, be discovered from the 
adjudger’s saiine, must ever be effectual against the lands. A right of real war- 
randice is precisely in the. same situation. If the circumstances of the exchange 
* appear in the disposition ot other deed of conveyance, the party warranted has, 
by the act of the law itself, the same preference, in case of eviction, over every 
one laying claim to the lands originally belonging to him, as if the infeftmefit 
in his person had never suffered any alteration ; Erskine, b. 2. tit. 3, } 28. 

A precise determination of tbe general question was here unnecessary, it bp-, 
ing sufficient for Mr Moncrieff the purchaser’s argument, to show, that the right 
given to him was of such a questionable nature, as justified hjs refusal to pay 
the price. But the case was thought by the Court to be attended with const- . 
derable difficulty ; and it was only upon Mr Balfour’s younger brother’s agree- 
ing to concur in the conveyance in favour of Mr Moncrieff, and thereby re- 
nouncing his claim of recourse, that, in a suspension of a charge for the price, 

- “ The Lords found the letters orderly proceeded.” 

Reporter, Lord Alva. Act. Rolland • Alt. Blair . Clerk, Sinclair* 

c Fac. Col. No 13./. 23. 
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1803. December 8. Wylie against Duncan. 

In March 1800, Robert Archibald, baker in Glasgow, obtained from James 
Wylie, manufacturer there, a disposition of certain tenements in Glasgow, for 
payment of L. 450. Infeftment was taken upon this conveyance, which was 
absolute and irredeemable, but at the same time a missive was granted by Ar- 
chibald, narrating the sale of the subject, and engaging to re-sell it at the same 
price at any time, upon six months previous notice, and upon- being allowed 
the expense of repairs and meliorations. This missive was of the same date 
with the disposition, but was not holograph of Archibald, and was attested only 
by one witness. 

Notwithstanding this transaction, Wylie continued to possess the subjects as 
formerly. 

Archibald’s affairs having, in the course of the year following, fallen into dis- 
order, his estate was sequestrated, and the trustee being infeft, sold the sub- 
ject as Archibald’s property. Upon this, Wylie produced the missive-letter, and 
insisted that the transaction which had taken place between him and Archi- 
bald was not intended as a sale of the subjects, but merely as security for a 
loan, and that he was entitled to redeem the property upon payment of the 
sum. But the trustee disregarded this claim, and Wylie raised an action against 
him before the Magistrates of Glasgow, concluding that he should be obliged 
to re-dispone these subjects, upon payment of the original price, with interest, 
.in terms of the missive. .The Magistrates assoilzied, and the trustee completed 
the transaction with the purchaser, by executing a disposition in his favour. 

Wylie then brought an action of reduction before the Court of Session of 
the decree of absolvitor pronounced by the Magistrates, and “ the Lord Ordi- 
nary having considered the mutual memorials for the parties, finds, That un- 
der all the circumstances of the case,- and particularly as it is not denied that 
the pursuer, subsequent to his conveyance of the subject to Robert Archibald, 
continued his possession of the same as formerly, and that the term of redemp- 
tion, as appearing from' the missive, is unlimited, the presumption is, that the 
disposition was not intended as an absolute conveyance, but merely as a securi- 
ty for money lent, which was considerably short of the real value pf the sub- 
jects: Finds, That whatever might have been the plea of onerous creditors of 
the disponee, contracting with him on the faith of a right apparently absolute 
to the subject in question, the trustee on Archibald’s sequestrated estate is not 
entitled to urge that plea, but must take the subject disponed to him tantum et 
tale as it stood in the debtor’s own person, and therefore subject to the same 
right of redemption ; therefore, and before farther answer as to the merits, or- 
dains Robert Archibald to depone on the verity of his subscription to the mis- 
sive.” The trustee reclaimed to the Court, and . 
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No 80. Pleaded ; The right acquired by' Archibald over the subjects was completed 
by a disposition and infeftment ex facie irredeemable,, and is now vested in his 
creditors, who have contracted on the faith of'the records. Although the cre- 
ditors must take this subject tantum et tale as it stood in the person of their 
debtor, \vith respect to any real burden affecting it, they are not bound by any 
of his personal obligations. Even if the missive letter, upon which the pursuer 
rests his claim, were in every respect formal and regular, it cannot be binding 
' on the creditors ; because, to constitute a real burden on lands in the person of 
singular successors, it is necessary, 1 st, That it be inserted in the investiture ; 
and, idly. That it be expressed as a real burden on the lands, ardnot as a 'per- 
sonal burden undertaken by the disponee ; Bankton, b. 2. t. 5. $ 25. ; Erskine, 
b. 2. t. 3. § 49 ; Lord Ballenden against Dundas, Nov. 19. 1685, No 60. p. 
10238 ; Allan against Creditors of Cameron, July 19. 1780, No 78. p. 10265 ; 
Stewart against Home, May 18, 1792, No 54. p. 10232. In such circumstan- 
ces, a yoluntary purchaser might have acquired a sufficient right from Archi- 
bald to the subjects in question, and the case of creditors is at least equally fa- 
vourable with that of purchasers ; Stair, b. 1. t. 14. j 5.; Erskine, b. 2. t. 6. 

13 *. , • ' ' 

But even if a missive could be effectual in a question with creditors, it is in 

this case destitute of the statutory solemnities. It is neither holograph of the 
granter, nor does it mention the name of the writer; it is not tested by two 
witnesses; and it is neither addressed to, nor accepted by, any person whatever. 
Although such a missive might he binding in re mercatoria, the solemnities of 
the ict 1681 are indispensable in writings regarding heritage; Park against 
Mackenzie and Lawson, November 29. 1 764, No 47. p. 8449 '■> Sheddan against 
Crawford, July 6. 1768, No 48. p. 8456; Macfarlane against Grieve, May 22. 
1790, No 51. p. 8459. 

Answered i The object of the parties in this transaction, was merely to create 
an heritable security to a certain extent over the subjects. It is evident there 
was no intention in the proprietor to sell, both as the sum paid was not equiva- 
lent to the value of the property, and as the original owner retained the posses- 
sion. The disposition in favour of Archibald, and the missive granted by him , 
to the pursuer, are component parts of the same transaction, and amount to no- 
thing more than an heritable security in favour of Archibald, with the ordi- 
nary power of redemption contained in heritable bonds and dispositions in se- 
curity. 

But, even although the transaction were held not strictly to fall under the 
notion of an heritable security, it must be considered as a species of trust vest- 
ed by the pursuer in Archibald ; and, consequently, in terras of the act 1696, 
he is entitled to prove the trust, either by Archibald’s written declaration, or 
by his oath. 

The trustee for a bankrupt’s creditors can only hold that right or interest in 

the estate which belonged to the bankrupt himself. The act of bankruptcy 

/ / ' 
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cannot create a hew right, or make a conditional right absolute. The trustee 
must take the property tantum et tale as it stood in the person of the bankrupt ; 
and if the property was subject to redemption, or was fiduciary in the person 
of the bankrupt, it must remain so in the person of his trustee ; Mackintosh 
against Heriot, June 14. 1745, No 218. p. 1166. 

With regard to the objections to the regularity of the missive, it is not denied 
that the subscription is genuine, and, at all eyents, the pursuer is entitled to 
prove the verity of the subscription by the oath of the writer, so as to make 
the missive probative ; Crawford against Wight, Jan. 16. 1739, voce Writ ; Neil 
against Andrew, June 8. 1748, w^’Personal and Transmissible; Edmonstone 
against Lang, June 23. 1786, voce Writ. It Was no objection to this mode of 
proof, that the granter of the missive is now bankrupt, Halkerston against 
Lindsay, February 26. 1783, voce Proof. And although the letter is not 
formally addressed to the pursuer, there is extrinsic evidence that he was the 
person in whose favour it was granted. 

The Lords, upon advising the petition, with answers, considered the burden 
as personal, and not good against the creditors. They therefore pronounced 
the following interlocutor : “ The Lords having advised this petition, with 
answers, they alter the interlocutors complained of, and assoilzie the petitioner 
from the action of reduction, and decern ; and remit to the Lord Ordinary to 
proceed accordingly.” 

Lord Ordinary, Woodhoute/ce . Act. Mony penny. Agent, Jamtt Smyth, W. S. 

Alt. Gretntbtcldt. Agent, R. Boyd, W. S. Clerk, Mtnx.it!. 

J. Fac. Col. No 127. t>. 281. 


S E C T. VI. 

v 

Discharge of the Superior’s Casualties*. 

. r 


1610. February i> Sir George ERSKiNE^anjjrLu.CRAiciEiiALi.. 

In the action of declarator pursued by Sir George Erskine, donatar constitu- 
ted by Barnbougall to Craigiehall’s liferent of the Lowchald, the Lords found 
that the vassal’s liferent fell to his superior, if the vassal were year and day at 
the horn before he were entered, and unrelaxed when he entered ; that infeft- 
ment given by the vassal-rebel, albeit before he were year and day at the horn, 
to him that bought his land, -would not j>re judge the superior of his liferent, if. 
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he remained year and day at the bom, especially if the rebel- retained posses- 
sion. It was also found, That a gift granted by King James 111. under his Great 
Seal, in anno 1474, to John Stewart of Craigiehall and his heirs, that whensoever 
hisjands of Lowchald holden by him of Barnbougall, who held them ward of 
the King, or his lands of Craigiehall holden by him of Lord Seton, who held 
them ward of the King, should fall in the King’s hands by the ward of his vassals, 
the same ward should pertain to the said John Stewart of Craigiehall and his 
heirs heritably ; that that gift was now expired and null, .and could only serve, 
at the most, during the lifetime of the King, giver thereof. 

Fol. Die. v. 2. p. 68. Haddington, MS. No 1776. 


1679. November 19. The Lady Blackbarony against Borrowmans. 

" The Lady Blackbarony being infeft in liferent, and her son John Murray in 
fee in the lands of Cringltie, pursues improbation and reduction against Borrow- 
mans, of a feu-right of the said lands granted to them by umquhile Blackbarony, 
in which feu there is a clause, “ discharging the feu-duties in all time coming, " 
whereby the feu became null as wanting a reddendo , at least it ought to be 
declared, that the foresaid discharge could not be effectual against the pursuers, 
who are singular successors to Blackbarony, who disponed the superiority to Mr 
William, Burnet, from whom it was apprised and adjudged, whereunto the. pur- 
suers have right and stand publicly infeft. The defenders alleged absolvitor, 
because the dicharge being contained in the body of the feu-right becomes a 
condition of the feu, which therefore becomes in effect blench ; and though 
provisions in infeftments, to grant gifts of escheat gratis, be not effectual against 
singular successors, being but personal obligements, yet this discharge is no 
obligement, but a present passing from the feu-duty in time coming. It was 
answered, That if the discharge were effectual, it would necessarily annul the 
feu. which cannot subsist without a reddendo ( nor can it be equivalent to a 
blench, which hath always a reddendo, si petatur. 

The Lords found the discharge of the feu-duty contained in the feu, did not 
annul the same, but found that it was not effectual against singular successors,' 
and that the pursuers had right to the feu-duty since they acquired right to the 
superiority notwithstanding thereof. 

Fol. Die. v. 2. p, 68. Stair,. v. 2. p, joy. 


1679. December 9. Lord Halton against The Town of Dundee. 

The Lord Halton, treasurer-depute,- being infeft in the estate of Dundee and 
Constabulary thereof, cvm feodis et emoJumentis ejusdem , pursues the Town of 
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Dundee to make payment to him of the sum of 20s. Sterling allowed to them 
in their JLque to the Exchequer in part of their burgh-mails, which ^Eque 
bear expressly this 20s. “ cqnsuetis solvi annuatim to the Constable of Dundee,, 
or Lord or Viscount of Dud hope.” The defenders alltged absolvitor, 1 mo, Be- 
cause the pursuer produces no special constitution of this 10 s. as a part of the 
emoluments of the Constabulary, for the' JEque bearing “ a sum to,be paid to 
the Lairds of Dudhope,” it might be another right of pension, but not as 
Constable, neither can the generality of the ihfefttrlent be made special by pay- 
ment ; for, though the iEqoc bears, “ that this is accustomed to be paid yearly,” 
yet that doth not import that it was truly paid, but it is only a designation of 
its being once paid tq the Constable or Laird of Dundee ; but the Town having 
gotten constant allowance of it; they have prescribed right thereto; ido, The 
ToWn-ppodoceth-subspribed articles betwixt the Constable and Town of Bun- 
de*i W$*reby the Constable “ renounces all right he 'had to this annuity.” The 
pursuer answered to the first r That the emoluments of offices are ordinarily ge- 
neral, and possession doth only make" them special ; and here possession is clear- 
ly proved, in that the King doth yearly allow to the Town this annuity, “ as 
used to be paid to the Constable of Dundee,” who did pretend no other title 
thereto during all their payments, neither was it for any use for the Exchequer 
to call for the Constable’s discharge, it being a constant annual allowance to 
the Constable, which if the Town had not paid, they were liable for it to him; 
and, as to the discharge, it could have only effect against the granter or his 
heirs, seeing no real right out jus fundi can be transmitted by a discharge, 
which is only personal, and reacheth no further than the gyanter and his heirs,, 
who being obliged to warrant the same, cannot come against it ; but it Hath no 
effect against singular successors, as is ordinary in superiors discharging of feu-’ 
duties, but especially in this case where this annuity is due to the Constable 
by his office, and cannot be separated from the office without the King’s con- 
sent ; for if for any fault the Constable lost his office, his discharge would not' 
be effectual against any other Constable not being his heir, nor doth it import 
that the .Eque doth bear “ sometimes the Lairds of Dudhope or Dundee,” for 
unless a right could be shown to them distinct from the Constabulary, or that 
they got it when they- were not Constables, law will ever presume that they 
had it as Constables, however 'they were designed in the Eque ; for it being 
used to be paid to several generations of them, iT cannot be presumed to be a 
pension, which is only personal, not reaching heirs ; and though the words 
“ used to be paid to the Constable” might have at first imported a designation, 
yet here it is constantly sacontinued, and sometimes bears debitis et consuetis , 
and doth not bear “ of old, or some time due, or used to be paid to the Con- 
stables.” 

The Lords found the pursuer’s title valid by his infeftment, and made parti- 
cular by the use of payment instructed by the Eque ; but found that the : 
Town’s possession, qualified by their Eque, could import no prescription,. 
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except for the years preceding 40 ; and found that the Constable’s discharge 
was not effectual against the pursuer a singular successor, having right not only 
to his gift of ultimiu hares, but by several apprisings. 

Fol. Die. v. 2. p. 68. Stain, v. 2. p. 718. 

*** Fountainhall reports this case : 

In the action Lord Halton, as Constable of Dundee, against the Town of 
Dundee, for payment of an heritable fee for many years bygone; alleged. 
They had a discharge of it from the Earl of Dundee. Replied, He was but an 
administrator, and could not prejudge his successors in the office ; so that it 
may be drawn to a general point, whether one that has an heritable office (for 
in a temporary office, such as the Provostrie of. Edinburgh, there will not be 
much doubt they cannot,) with a fee annexed thereto, (such as a Bishop’s he- 
ritable Bailie or the like) can grant a 'valid renunciation and discharge of the 
fee of all years to come ? “ The Lords, after much debate, found he might dis a 
charge it, so as to prejudge himself or his heir, but not a singular successor de- 
riving right from him ; or who has apprised or adjudged it.” And that, albeit 
an office is jus incorporeum, and is conveyed by a gift without any sasine or in- 
feftment following thereupon. See in another law MS. the case of Montgome- 
ry of Langshaw, where the Lords found a superior’s discharge of feu-duties 
for years to come did not militate nor subsist against his singular successor *. 
Yet it may be alleged, Halton is an heir, coming in by his ultimas hares, only 
he will call himself now a singular successor, and clpath himself with the ap- 
prisings ; but he should not be permitted to invert the title by which he enter- 
ed the possession, which was qua donatar to the ultimus bares. . Then it was 
alleged for the Town, That they could not be liable for that L> 20 of burgh- 
mail acclaimed by Halton as due to the Constable for his fial, quoad bygones, 
because they were in bona fide not to pay it,* in respect of the former Earl of 
Dundee’s discharge, and so they were fructus bona fide percepti et consumpti. 
“ The Lords found they were not bona fide possessors ,• and therefore decerned 
for bygones.” 

Fountainhall, v. 1 . p. 67. 


1699. December 8. Pringle of Greenknow against The Earl of Home. 

Crocerig reported Pringle of Greenknow against the Earl of Home, mentioned 
20th Jan. 1698, voce Superior &- Vassal. Greenknow claimed absolvitor from 
the 17 merks of feu-duty paid out of the lands of Rumbletonlaw and West-Gor- 
don, and other emoluments of superiority due to the Earl as over-lord, and to be 
free from attending his courts and being thirled to his mill, because, by a writ uo- 

* Set AmwDii. 
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der the Earl’s father’s hand, he had renounced and discharged all these casual- 
ties. Answered for the Earl, None of these obligements can tie me, unless I 
represent my father, the granter; neither |s a perpetual discharge of a feu-duty 
a habilis modus to extinguish it, nor is it real contra fundum , but merely person- 
al upon the granter and his heirs ; yea it is • against the nature of a feu to dis- 
charge the recognizance and acknowledgment which the vassal owes to the su- 
perior ; and it is inter essentialia feudi to have a reddendo ; and to discharge it in 
perpetuum is equivalent as if it had none at all ; yea, it will not so much as mi- 
litate against the g ranter’s successor for any years, but allenarly so long as the 
granter continues to have right to the superiority ; for if he be legally denuded, 
then his singular successor may claim the feu-duty ; neither Will, the discharge 
exclude him, reserving their recourse against the granter and his heirs. Replied, 
The Earl must be presumed to be heir, unless he instruct by what singular title 
he possesses ; and till then he cannot quarrel his father’s discharge. The Lords 
found, that affirmanti incumbit probatio , and seeing they libelled and replied on 
his representing, and that being their medium concludendi, they must prove it. 
If the Earl were pursuing his vassal, he behoved to shew his title; but in this 
process of declarator against him, he needed say no more but deny his repre- 
sentation, and if they succumbed, he would be assoilzied from this process ; for 
the Lords unanimously agreed that the foresaid perpetual discharge of the feu- 
duties and other casualties and astriction were merely personal, and only bind- 
ing during the granter’s lifetime, or his right, but could not operate against a, 
singular successor. 

fit Die. v. 2. p. 68. Fountainball, v. z. p. 72. 


*731. December 11. Lady Castlehill against Sir James Stewart of Coltness. 

A PROPRiETER 'having disponed part of his barony, holding blench of him- 
self, became obliged, under a penalty, to enter the heirs gratis, and likewise to 
dispone gratis the liferent escheats of his vassals in these lands, so oft as the 
same should fall into his hands ; this.clause was not found real against singular 
successors in the superiority. 

Fol. Die. v. 2. p. 68. 


1734. July 24. Garden of Bellamore against Earl of Aboyne. 

In an original feu-charter, though woods were disponed along with, the lands, 
there was this remarkable restriction laid upon the vassal, <f That it shall not 
be leisom for him or his heirs to cut, sell, or give away, any of the trees, but 
allenarly for their own particular use and their tenants but this clause did not 
Vol. XXIV. 57 D 
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enter the sasine. The superior afterwards, by a personal deed, discharged the . 
said restriction. The question occurred, If this discharge was good against a sin- 
gular successor in the superiority ? The singular successor pleaded , That the 
woods here were truly reserved, and nothing, given to the vassal but the usus, 
and that a discharge could not transfer the superiority, or any of its accessories. . 
The vassal pleaded, That he was infeft in the lands and woods, and that the 
clause was no other than a restriction on his property, calculated that he might 
not interfere with his superior in the sale of his woods, to lower the price, by 
overstocking the market, and that restrictions may be discharged by- any per- 
sonal deed. The Lords found the discharge effectual against the singular suc- 
cessor. 

Fol. Die. v. 2. p. 69. 


1740. December 17. Nasmvth against Storry. 

Where a superior had, by a clause in a feu-charter to his vassal, obliged him-, 
self, when any casualties should fall by reason of non-entry, liferent escheat, or' 
any other way, to renounce and dispone, and per verba de preesenti renounced 
and disponed the same and all profits thereof in favour of his vassal, his heirs; 
and successors; this clause was found not to be effectual against singular sue-- 
eessors; for, as there is no record of charters, singular successors could not 
otherwise be safe. 

As to the effect of this clause between the vassal and the granter and his, 
heirs, see Superior and Vassal. 

Fol. Die. v. 4. p. 69. Kilkerran, (Personal and Real.) No 3. p. 383,. 


1748. November 8.. Nasivtyth against Storry. 

A superior, in granting a feu-charter to his vassal, obliged himself, his heim 
and successors- whatsoever, to enter and receive the heirs and assignees of the^ 
vassal, without any other payment than doubling the. feu-duty, and renounced* 
for himself and said heirs all casualties that might happen to fall fry non-entry 
or any other way. Another person having purchased the. superiority, it was . 
questioned, whether the above-mentioned clauses were real, and affected a sin-, 
gular successor ; and if he could be obliged to engross t.aem in a new charter,, 
to be granted to a successor in the feu ? The conveyance to the new superior 
contained a clause, excepting from the absolute warrandice the feu-rights and 
charters granted by the disponer and his predecessors, with which rights the- 
conveyance was expressly burdened;, but declaring, 1'hat this exception should 
import no ratification of these rights, which the disponee might quarrel and re-. 
dqce on any competent ground of law. The Lords doubted much on the ge. . 
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heral point of law ; but found. That in respect the new superior had accepted 
of the conveyance of the superiority with the burden of the feu, he was bound 
by every clause in the feu-right.' This in effect implied a decision of the gene- 
ral question, at least as to the extent of the obligation ; for if the obligations 
. upon the original superior were only binding on the granter and his heirs, they 
made no part of the feudal right, with the burden whereof only the convey- - 
ance to the new superior was granted ; and, for the same reason, the import of 
the exception from the warrandice also depended on the intention of these obli- 
gations; for if it was no other than that they should be binding on the original 
superior and his heirs, they did not fall under the warrandice contained in a con- 
veyance to singular successors.. 

Fol. Die. v. 4. p. 71. Kilkerran. 

*** Kilkerran’s report of this case is No 96. p. 5722, voce Homologation. 

*** D. Falconer also reports this case : 

1748. *July 5.— Robert Hamilton of Airdrie disponed the lands of Arbuckle 
to Claud Nasmyth in Nether Braco, to be holden of him feu, for payment of 
L. 7 Scots; and afterwards disponed to him the said feu-duty, to be holden 
blench, for payment of a penny money, and relieving the disponer of 45s. Scots, 

. as a proportional part of his feu-duty ; “ and further, so soon as the heirs of the 
said Claud Nasmyth should crave to be entered by him, or his foresaids, he 
bound and obliged him and his foresaids to enter and receive them vassals in 
the foresaid lands, to be holden free blench, for payment of the penny Scots 
yearly, and relieving him and his foresaids of the payment of the said 45s. at 
his superior’s hands, in manner aforesaid ; likeas he altered the manner of hold- 
ing of the said lands, from feu to blench in all time coming, and obliged him to 
grant to the said Claud Nasmyth and his foresaids all and sundry charters, and 
other writs requisite and necessary for their security thereanent.” 

Claud Nasmyth was infeft in the feu-duty, as he had been in the lands. 

The superiority came into the person of James Nasmyth of Ravenscraig, and 
the property into that of John Storry of Braco, both by singular titles ; and 
Braco being in non-entry, Ravenscraig brought a declarator against him, claim- 
ing the retour-duties, the holding being changed to blench; to which it was 
answered , There was only an agreement to make the change, but it was never 
actually done by granting a feu-charter of the lands. 

The Lords, 17th December 1740, (see No 87. supra ) “ Found that notwith- 
standing the agreement betwixt the superior and vassal, for changing the hold- 
* ing from feu to blench, yet the lands held feu.” 

This being fixed, a question arose about the tenor of the charter to be grant- 
ed to Braco, in order to his entry ; the pursuer contending, That while the lands 
held feu, the conveyance of the feu-duty to the vassals was void, a? being con- 
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trary to the nature of his right, as it would be to the nature of a tack to want 
a tack-duty ; and so the'Lords had found, that a perpetual discharge of a feu- 
duty was not good against a singular successor, 19th November 1679, Lady 
Blackbarony against Borrowman, No 82. p. 10272. 

Answered, There was here a feu-duty, to wit, the L. 7 Scots which was not 
discharged, and there was nothing to hinder this from being separate from the 
superiority by disposition, as in church lands the King was superior, but the 
feu-duty was payable to the Lord of erection; the feu-duty here was disponed 
to be held by a separate tenure, and there was an infeftment upon it, which 
behoved to make the conveyance effectual against the purchase? of the superi- 
ority ; nor could it make any difference, that it was granted to the vassal him* 
self, who might hold it as well as another, and who indeed might alienate it 
without alienating the lands, in which case he would have a feu-duty to pay. 

The Lords found, That the feu duty of L. 7 Scots behoved to be insert in 
tjie feu-charter to be granted by the superior to the defender, payable to the 
superior, pursuer, or to the person who had or should have right to the infeft- 
ment, proceeding updn the disposition of the feu-duty by Robert Hamilton of 
Airdrie the pursuer’s author. 

Reporter. Drummore. - Act- R. Craigie . Alt. A. MacJouall. - Clerk, Murray. 

, . X). Falconer , v. 2. Ao 270. p. 363.. 


SECT. VIL 

Effect of Fraud — of Fofce and Fear — of Simulation of a Gift of 
Escheat — of Spuilzie — of Pactum contra Fidcm — of Minority — of 
Reduction ex capite lecti—of Donatio inter Virum et TJxorem — of Pay- 
ment to an Adjudges 

1617. February 28. Earl of Tollibardine against Dalziell. 

In an action between the Earl of Tullibardiue and James Dalziell, the Lords 
found, that the exception of simulation of a gift of escheat, taken upon the 
expenses of the rebel, could not be opponed against the assignee, who being a 
creditor, had acquired the same to his own behalf, except it were proven that 
the assignation were also simulate. 

1 FoJ. Die. v, 2 . p. 70. Kerse, MS. fot. 543. 
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1622.' July 6. Murray against Adamson. 

No 90* 

Simulation of escheat cannot be opponed against a third party who acquires 
bona fide . 

Fol. Die. v. 2. p. 70. Kerse. 

*** This case is No 54. p. 3658. voce Escheat. 


1632. June 27. Cassie against Fleming. 

One Cassie, relict of one Hamilton, cordiner in Glasgow, reducing a con- 
tract and infeftment of a wadset of a tenement in Glasgow, granted to Fleming 
by her husband and her, .so far as concerns her consent to the alienation, she 
being conjunct fiar thereof, upon a reason of metus causa , alleging , that she 
was compelled to give her consent by her husband, upon 'just fear, she being 
beaten by her husband to the effusion of her blood, and menaced by him, and 
otherwise abused, and expelled out of his house, so that she behoved to con- 
sent ; likeas, after her husband’s decease, she revoked. This reason and qua- 
lification of fear, without that clause of the revocation, was found relevant and 
sustained, being specifice libelled, as was' found necessary to be by the Lo^ds, 
that the deeds libelled were done by the husband to her, foi* refusing to con- 
sent to this alienation, and for this cause expressly, albeit that, at the time of 
her subscription, she exprest no such cause of compulsion, and albeit the 
party, receiver of the wadset', knew no such compulsion, neither was the same 
ever intimated or signified to him, neither by the wife, nor no other, at her 
subscribing, or before, without which had been done, he alleged, that the 
reason libelled of metus causa could not be received against him, who had truly 
bargained with this party, and had really delivered to him the sums contracted 
for the wadset ; and that it were against reason that he should be defrauded of 
his money, who had made a lawful bargain, and dealt bona fide, and was nei- 
ther partaker of the violence enforced, nor cause of fear, neither knew thereof. 
This allegeance was repelled, and this qualification sustained : and thereafter 
the defender alleged, that she freely and voluntarily, of her own accord, gave 
her consent to the alienation, and received the money herself from the defen- 
der, never expressing any cause of discontent, but appearing to be well pleased 
therewith ; and the pursuer; opponing the reason of fear libelled, the deeds 
libelled being so done to her before her consent, that she behoved to consent 
thereafter, and durst not then express any contrary signification, so that she- 
ought to have the prerogative of probation, the Lords found, that they 
would ex officio examine both the parties’ witnesses, to be produced hinc indb 
both anent the voluntary consent and coaction, and thereafter they wouldi 
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consider of the whole cause ; whereanent it is to he considered, that albeit, in 
these actions super metu, talis metus is required to be qualified, qui caderet in 
constantem virum, intelligitur vero metus et justus, qui etiam dicitur, quando 
res veresimiliter tendit ad metum, Bart, in L. Metum D. Quod metus causa ; 
is enim dicitur justus metus, qui dat causam restitution!, yet , in muliere minor 
metus consideratur quam in masculo, quin et aestimandus est metus, etiam in 
viro, ex qualitate personae, nam quidam potest metu affici et sic ad aliquod sol- 
vendum cogi, ex levi metu, qui tamen non caderet in virum constantem ; et 
quoad probationem metus probatur per indicia et presumptiones, sed hoc totum 
relinquitur arbitrio judicis ; et quoad exceptionem liberae voluntatis notandum 
est, quod jura dicant, plus credi duobus testibus deponentibus de metu, quam 
centum de libera voluntate ; nam deponentes de metu, et violentia,. attestantur 
de minis et tormentis, aliisque, quae sensu corporis percipiuntur, et de mediis 
extrinsecis ; at deponentes de voluntate, dicunt de voluntate simpliciter secreta, 
quae non tam aliorum sensibus subjacet, nisi et voluntas in actum aliquem eru- 
perit, quae per sensum dignoscitur, ut si actus factus sit in pnesentia judicis, 
turn enim non praesumitur metus, tunc et quando est paritas terminorum, non 
est differentia circa fidem probationum de metu Vel de voluntate, cum sic etiam 
per externa media, libera voluntas apparet : non est autem necessarium ut ad- 
hibeatur protestatio, ab eo cui metus infertur, de sic facta illi violentia et metu, 
sine enim ea protestatione actio procedit ; et cum ex quibusdam legibus protes- 
tatio videtur requiri, turn ex sola facta protestatione metus probatur, nec est 
opus alia probatione metus, sed si non sit facta protestatio, non negant ilia jura, 
quin, probato metu, quis excusetur : metus vero purgatur ex libera voluntate 
quae post illatum metum expresse, vel ex aliquo actu deprehenditur, ut metus 
in promittendo tollitur, spontanea solutione facta ejus, quod fuit metu promis- 
sum, praesertim si interveniat temporis intervallum, inter metum et spontaneum 
postea factum, si ante spontaneam solutionem cessaverit causa metus; nam 
durante et subsistente eadem causa metus, nunquam etiam cum intervallo, 'me- 
tus purgatur, ut in aliquo careerato a communitate, quae coegit carceratum ei 
praestare cautionem de certa summa communitati solvenda, quamque postea ille 
solvit liberatus etiam ex intervallo, non sic purgatur metus, nam durat causa, 
cum eum iterum communitas carcerare potuisset, nisi solvisset ; idem in xixore 
verberata a marito, quia nolebat consentire cuidam instrumento, si postea, licet 
ex intervallo consentit, videtur metu facere mariti, durante matrimonio ; et hie 
est fere idem casus, de quo inter partes hie expressas agitur : ita est apud Phi- 
lippum Decium, de regulis juris, ad regulam, in omnibus causis 68 ; hsec autem 
actio datur in rem, et non solum in eum, qui vim intulit, sed in quemeunque 
alium, ad quern res pervenit, etsi non ipse, sed alius vim metumque intulit : 
Ut est in Wesembecio. ^ad Tit. Quod metus causa, Tit 2. Lib. 4. D. et in legi- 
bus ipsis, hoc titulo. Idem in lege, Si vi a. et L. Non-interest 5. Cod. eod. : at 
consideranda est dicta L. Si vi et L. Si per vim. Cod. eodem, quae dicunt, pre- 
t«um rei, quod datum est ei, cui metus fuit illatus, .ut rem eo pretio venderet, 
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esse restituetidum ei, a quo res petitur auferri, per hanc actionem, antequam 
restituatur : et hoc est notandum L. velle, 4. D. De regulis juris, quae sic dicit, 
velle non creditur, qui obsequitur imperio patris vel domini ; nam licet coacta 
voluntas dicatur etiam voluntas, non est tamen proprie et simpliciter voluntas ; 
ea enim, ex libero mentis arbitrio, et proprio motu procedit, et non ad alterius 
petitionem : quare voluntas coacta, est voluntas qualificata, et secundum quid, 
quaeque instante necessitate fit ; sic vero facta, non dicuntur in jure voluntaria ; 
quod enim fieri debet ex voluntate, non est imponendum ex necessitate ; L. Si 
per vim 4. Cod. de his quae vi &-c. requirit, ut actus aestimetur voluntarie factus 
fuisse, ut adhibeatur consensus ejus, qui dicitur compulsus, illi actui ex inter- 
vallo. idem authent. sive a me, sub. L. 21. Cod. ad Senatus Consult. Velleia- 
num : ubi dicitur alienationem a marito, cum consensu mulieris factam, soluto 
matrimonio, illi non praejudicare, sed earn posse rem. repetere, nisi duo concur- 
rant. viz. nisi post biennium, alienationi consentiat, et nisi aliae res viro super- 
sint, ex qui’ous illi plene possit satisfied, alioqui licet frequenter consentiat 
mulier, non ilia prejudicatur alienatione, quod et obtinet in alienatione rei 
dotalis ; et auth. si qua. Cod. eodem: dicit opportere constari pretium fuisse 
conversum in rem mulieris, ut et jura canonum, nullum consensum admittunt, 
nisi juratum ; ut cap. cum contingat. extra: de jurejurando : quod et convenit 
cum praxi, et legibus nostris, siquidem qui caute acquirunt rem, in cujua ac- 
quisitione requiritur uxoris consensus, solent coram judice hunc consensum 
adhibere, et juramentum ab ea exigere, consensumque hunc esse voluntarie 
praestitum ab ea, et non coactum, idque si ab ilia praestatur extra viri praesen- 
tiam ; ita est in statuto, 83. P. 11. Ja. III. And this action, upon the 19th of 
July 1632, was so decided; and the reasons of reduction super metu thereija 
qualified, albeit long preceding the alienation, were sustained, and the excep- 
tion of voluntary consent, albeit proponed for a wadsetter who was ignorant of 
the coaction, and alleged, that, at his contracting, she did willingly consent, 
which he offered to prove by the witnesses insert in his contract, was repelled. . 
See Vis et Metus. 

Clerk, Gibson . 

Fol. Die. v. 2. p. 69. Durie, p. 634, 

1662. June 24. Woodhead against Barbara Nairn. 

Woodhead pursues Barbara Nairn, for the mails and duties of certain lands. 
The pursuer alleged , Absolvitor ; because the defender stands infeft in liferent 
of these lands. It was replied, The defender’s husband disponed these lands to the 
pursuer with her consent, subscribing the disposition. It was duplied, The defends 
er’s subscription and consent was extorted, metus causa, thereupon she has action 
of reduction depending, and holds the production satisfied with the writs produced* , 
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and repeats her reason by way of duply, viz. If she was compelled by her hus- 
band, it was by just fear ; because she offered to prove by witnesses, that he 
threatened her to consent, or else he Should do her a mischief ; and that he was 
a fierce man, and had many times beaten her, and shut her out of doors ; and 
offered to prove by the notary and witnesses insert, that at the time of the sub- 
scription, she declared her unwillingness. 

The Lords found the defence and duply relevant. 

Fol. Die. v. 2. p. 69. Stair, v. 1. p. 113. 


1662. July 23. Lord Fraser against Philorth. 

It being pleaded. That payment made by the debtor is not sufficient to ex- 
tinguish an infeftment upon an apprising contra* singular em successorem ; and 
that intromission with the mails and duties' of the lands apprised has this effect 
by statute only, not by common law ; this was repelled. 

Fol. Die. v. 2. p. 71. Stair. 

*** This case is No 62. p. 938. voce Bankrupt. 


1667. December 18. 


Auchinleck against Williamson. 


Reduction upon the head of fraud is good against gratuitous acquirers, the* 
not partakers of the fraud. 

Fol. Die. v. 2. p. 69. Stair. 

*** This case is No 243. p. 6033. voce Husband and Wife. 


1672. July 16. Duff against Fowler. 

Donald Fowler of Culnald, in his son’s contract of .marriage, provides him 
and his future spouse to certain lands for their entertainment, during the father’s 
life ; but takes a tack from the son of the same lands, for a tack-duty fa'r with- 
in the worth, which he assigns to his brother, and he transfers the same to Wil- 
liam Duff, who pursues the son for mails and duties. The son alleged, imo, 
That this tack not being granted to assignees, the pursuer as assignee could not 
make use thereof, because tacks are stricti juris. It was answered, That life- 
rent tacks by many decisions are excepted from that rule, and that they do ex- 
tend to assignees, if they be not excluded, though they be not expressed. 

The Lords repelled this defence, in respect of the reply. 
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The son further alleged , That this tack is null, as being fraudulent contra 
fidem tabularum nuptialium ; for the father having, by his solemn contract of 
marriage, provided the land to his son and his wife, during the father’s lifetime f 
it was a most fraudulent deed to take a tack of the same lands, far within the 
avail, which was not known or consented to by the wife, or the contractors on 
her part, and is to the detriment both of husband and wife, as to their present 
subsistence. 

The Lords found this defence relevant, if the tack was granted at the time 
of the contract of marriage, or any time thereafter before the marriage ; and 
that not only in favours of the wife, as to her liferent, but as to both husband 
and wife as to their present subsistence. 

And it being alleged , That this fraud could- not extend to Duff as assignee 
for an onerous cause, who was not partaker of the fraud, 

The Lords ordained the defenders to condescend if they could instruct that 
either Duff’s right was without an onerous cause, or that when he took it he 
knew that it was contrary to the contract of marriage. See Personal and 
Transmissible. 

Fol. Die. v. 2 . p. 69. Stair , v. 2. p. 102. 

Gosford reports this case : 

Donald Fowler in Inverness being provided by his father, in his contract of 
marriage with his wife, to the conjunct fee of a tenement of land, and the fee 
to the heirs of the marriage ; at that same time the father did most fraudulently 
take a tack from the son during life, which he did assign to William Duff, who 
thereupon pursues his son to enter him to the possession. It was alleged , That 
the tack being purchased by fraud and circumvention by the father, contra 
fidem tabularum nuptiarum, it was vitium reale , and ought not to prejudge the 
wife and children, and in law is null, hot only as to the father, but as to all 
right from him. It was replied , That the pursuer being an assignee for an one. 
rous cause, unless it were proved that he were particeps fratidis, might not be 
prejudged of the benefit of the assignation. 

The Lords did sustain the defence, notwithstanding of the reply ; and found, 
that such fraudulent conveyances betwixt a father and a son, ought not to pre- 
judge the wife and children; and that the assignation in favour of the pur- 
suer being posterior to the contract of marriage, the pursuer must seek relief of 
the father, but could be in no better condition, as to the wife and children, than 
the cedent himself; fraud and deceit being vitium real e doth affect singular 
successors. The pursuer being assignee for ah onerous cause, as to the rent of 
the houses, they found, that during his lifetime, he had right to pursue ; and 
therefore decerned, unless the defender would allege, that he was particeps 
fr audit. 

Cosford, MS. No 312. p. 27 1. 

Vol. XXIV. 57 E 
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1676. December 1$. Incus against Laury. 

An assignation of an heritable bond by a wife to her husband, stante matri- 
monio, was found revocable, as donatio inter viruth et uxorem, and that even a- 
gainst a singular successor, acquiring bona fide from the husband for onerous 
causes. 

v Tol. Die. v . 2. p. 70. Stair. 

*** This case is No 345. p. 6131. voce Husband and Wife. 


1677. July 17. Paterson against M'Lean, 

Margaret Paterson, by her contract with her first husband, being provided- 
to six hundred merks yearly, she, with consent of her second husband, assigns 
her liferent right to Thomas M‘Kenzie, who transfers the same to Sir George 
M'Kenzie advocate, who grants a back-bond, bearing, ‘ That his translation 
* was for procuring payment to the wife and her husband of the liferent, except 
4 as to some debts due to the husband himself; and therefore obliges him to de- 
4 nude in favours of the husband, or any he would appoint.’ The husband as- 
signs the bond to Charles M'Lean, for security of a sum due by the husband to 
M'Lean, who thereupon pursues Sir George M'Kenzie to denude. The husbandr 
being dead, the wife pursues a reduction of this assignation, as being a donation > 
by a wife in favours of her husband, which is null nisi morte confirmetur t and' 
therefore is revocable at any time, during the life of the married person granter 
thereof, whether before, or after the death of the other. The defender alleged , 
That this. reason is not relevant; 1 mo. Because this is no assignation by the 
wife to the husband, but by both wife and husband to Thomas M'Kenzie, bear- 
ing, * for causes onerous;’ and it is beyond question, that a wife may not only, 
dispone for causes onerous, but may gift her liferent right, in favour^ of a third, 
party, without prejudice to the husband's jus mariti during the marriage ; and 
if the husband .consent, it imports his right by his jus mariti : And it is also 
unquestionable, that if the right be once so validly constituted, the assignee- 
may transfer it to whom he Will, even to the husband qui utitur jure aifctoris ; 
so that the wife can no more revoke it as to her husband, than as to a cedent. 
ido, Albeit the right were revocable, though not made to the husband, but to 
a third person for his behoof ; .yet if the husband or. his trustee do transmit that- 
right to a third party, for an onerous cause acquiring bona jide, the favour of 
commerce hath by positive law introduced, that the acquirer is secure, and the 
wife’s power of revocation is not vitium reale , like theft or force affecting the 
matter contra singvlares successors ; for even fraud reaches not singular succes- 
sors, nisi participes fraud's : So that. M'Lean having gotten right to Sir George- 
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M'Kenzie’s back-bond, for onerous causes, he is secure ; and the wife must No 971 
pursue her husband upon her revocation, to make up her liferent. It was an- 
swered for the wife, That this being a just and necessary privilege for married 
pefsons, introduced by the Roman law, that at any time of their life they might 
revoke, and that upon a very good ground, ne mutuo amore se spolient. either 
party is secured against the insinuation of the other, which our custom hath 
constantly approved j and therefore it cannot be thought that the law can be 
eluded per ambages : So that it is alike to gift to the husband, or to any person 
to the husband's behoof ; 'and in all personal tights, the assignee is in no better 
condition than the cedent, except as to his oath ; as an assignee getting assig- 
nation to a clear bond, will yet be excluded by the cedent’s back-bond or dis- 
charge, yea by compensation upon the cedent’s debt, and will never be secured 
against the same upon the favour of commerce, though he acquire for a most 
onerous cause, et optima fide ; so this privilege confirmed by law, is much more 
than a private back-bond : So that albeit the husband Sir George or Thomas’ 
oaths were not Competent against M'Lean the assignee to prove the trust, yet > 
here the trust is clearly proved by writ, viz. Sir George M'Kenzie’s back-bond 
to Thomas M'Kenzie the first assignee, bearing, * the right to be to the behoof 
of {he wife and husband, which back-bond being of the date of the assignation, 
granted by Thomas M'Kenzie to Sir George, and accepted by Thomas, it is 
not only probative against Sir George, but against Thomas the assignee acceptor 
of the Same, who is as if he h^d subscribed the back-bond accepted by him ; 
rquch more in this case, where M'Lean derives all his right from the husband, 
who had right from Sir George ; so that M'Lean is excluded by the back-bond 
granted by his cedent Sir George, bearing the trust. 

The Lords found, that the assignation made by the husband and wife to 
Thomas M’Kenzie, being to the behoof of the husband, was revocable, and it 
by this reduction revoked ; and found the same to be proved to be to the hus- 
band’s behoof, by Sir George’s back-bond accepted by Thomas M'Kenzie ; and 
that it was not a valid right ab initio in the person of Thomas the first assignee, 
returning to the husband ut cuilibet ; but that it being in , trust ab initio to the 
husband’s -behoof, it remairts still revocable against all singular successors, a- 
gainst whom the trust were proved, by their cedent’s writ anterior to their as- 
signation or intimation ; and therefore reduced the assignation by the husband 
and wife to Thomas M'Kenzie, and all that hath followed thereupon, except 
as to the years of the life of the husband who consented, whereby his right jure 
mariti was carried by his consent, and belongs now by progress to Charles 
M'Lean. 

Fol. Die. v. 2. p. 70. Stair, v. 2. p. 541, 

57E2 
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1677. November 21. Hay against Leonard and Others. 

James Hay pursues John Leonard for spuilzieing from him a pearl worth 9000 
merks, and David Carnegy and others, as havers thereof, for restitution. It 
was alleged for Leonard, Absolvitor ; because he offers him to prove, that the 
pursuer and he entered into a co-partnery for getting of pearls in the water of 
Southesk, and that they got several pearls, which were all in the pursuer’s cus- 
tody, and having shewn the defender the pearl in question, and given him it to 
see, and demanding it back, he refused, as having equal interest in it, until a 
division of the whole' pearls were taken. It was answered , That this defence 
is contrary to the libel, expressing violence. The Lords sustained the defence, 
unless the pursuer be special in the violence. It was alleged for Carnegy, That 
he had bought this pearl as a merchant, and had no accession to any violence,, 
and therefore cannot be obliged to restore, even though it had been violently 
spuilzied ; for though theft be labes realis , that is effectual against every singu- 
lar successor, yet that hath never been extended to spuilzie, and it is of public 
interest to secure commerce, in purchasing of moveables, which neither hath 
nor requireth writ, and therefore no person can be obliged to dispute the seller’s 
right. The pursuer answered., imo, That whatever the law extendeth as to 
theft, must much more be extended to spuilzie, which is robbery. 2do, Al- 
beit the law hath allowed the purchase of moveables for an onerous cause to be 
valid, without necessity to prove the purchaser’s author’s right, which is pre- 
sumed from lawful possession, so that it will not be sufficient to procure restitu- 
tion, to libel that the goods in question belonged to the pursuer, and were in his 
possession as his proper goods, unless the pursuer do also condescend, that the 
goods could not pass from him by sale, or any other title of commerce, but that 
they were stollen, strayed, given in grasing, or custody, or that they were in a. 
defunct’s possession the time of his death ; all. these take off the presumption 
of light by possession, and much more when the pursuer condescends that the 
goods in question were violently taken from him. 

The Lords sustained the first reply, and found that spuilzie was vitium in- 
harens as well as theft ;. but found,, that if no spuilzie were proved, but that 
a co-partnery were proved, the buying from one co-partner did secure the 
buyer against the other, and left him to pursue his co-partner actione pro socio. 

Fol. Die . v. 2. p. 69. Stair, v. 2. p. 561. 


1683. November.. Anderson against Stwce. 

In a pursuit against a minor upon his bond, the defender having founded 
upon minority and lesion * 

It was alleged for the pursuer ; That though the benefit of restitution might 
take place in things disponed, whereof a minor might have rei vindicationem, 
as goods, lands, &c. yet it cannot be effectual against successors to nomina de~ 
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hitorum for onerous causes, -as the pursuer is, because that would make a great 
interruption in commerce. 2 do, The minor being a merchant, and the bond 
granted ia relation to trade and merchandise, he cannot be restored. 

Answered for the defender ; Minority is exceptio realis competent to heirs 
against singular successors ; for otherwise, the creditor would always assign, and 
so disappoint the benefit of restitution in the case of the cedent’s insolvency. 
Nor is the argument from the favour of commerce of any weight, seeing assig- 
nees rest secure upon the cedent’s warrandice ; and the same objection might 
be made if the cedent had discharged the bond before assignation ; which dis- 
charge would certainly meet the assignee. 2 do, The defender was circumvened 
by the pursuer’s (cedent) in the stating of their own accompts. 3 tio, The bond 
was extorted by force, the pursuer’s (cedent) having threatened to put the de- 
fender in the correction-house, unless he signed it. 

Replied for the pursuer; That the personal qualification of circumvention 
used by the cedent cannot be obtruded against the pursuer, who is a singular 
successor for onerous causes. 2 do. The reason of metus, as it is qualified, is not 
relevant : For as the cedent might have used legal execution against the de- 
fender, he might have threatened him with it. And though' deeds done under 
the terror of legal diligence do. not infer homologation, so as to cut off the 
granter from his defences against the debt, such securities are not null, nor in- 
fer justum metum ; and consequently labour under no vitium reale, which can 
overtake singular successors for onerous causes.- 

The Lords found, That the qualification of circumvention was only person- 
al ; and also repelled the defence of metus as qualified, in so far as concerned ; 
the pursuer a singular successor ; and the rather, because the cedent was suf- 
ficiently solvent, against whom the defender might have recourse. 

FcL Die. v. 2. p. yc. Harcarse, (Minority.) No yoy.p. 199..; 


1697. December 18. Liviston against~&v&u and Liviston. 

In the reduction of a disposition pursued by Michael Liviston of Bantaskin 
against Burn and Liviston, ex capite lecti ; it was alleged, That the defender 
was not the immediate receiver of the disposition, but a singular successor for 
onerous causes, having purchased it from him to whom the same W'as made, and 
so was not bound to enquire whether it was in lecto or not ; and so, though the 
deed might be quarrellable and reducible quoad the receiver, yet not against 
him, a third party, frho knew' nothing of its defects: And urged the parallel of 
the act of Parliament 1621, that singular successors obtaining rights from bank- 
rupts for onerous causes, and not being participes fraudis, were only liable in 
the price. Answered , This was never contravened but a right made on death- 
bed might be reduced, though it passed through twenty hands, because it w r as 
lobes realis , like extortion per vim et metum ; but the exception on the act of 
Pari. 1621 was personal. And the Lords found it so in- this case, and reduced 
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No 100. the disposition made m Into, and consequently, the defender’s right lowing 

therefrom by progress, though he was a singular successor, and knew nothing 
of its being done in lecto . 5 

Fol. Die. v. 2. p. jo. Fomtainhally, v. i. p. 803. 


No 101. 


1698. December 14. Countess of Rothes against French. 

In a competition betwixt the Countess of Rothes and David French creditors 
on the estate of Edmi^tpn of Carden, the Lords found a clause in a disposition, 
bearing, that it was given and accepted with the burden of a sum to be paid to 
another, is not merely personal, but real against any who succeed in thatritjhf 
as also, found, that an apparent heir buying in a comprising on his predecessor’s 
estate, it is not only redeemable from him within the ten years, in so far as it is 
not extinct by intromission, conform to the 6ad act of Parliament 1661 but 
likewise the reversion operates against the apparent heir’s creditors and singular 
successors, who have adjudged his right ; for whom it was alleged. The act run 
only against the apparent heir himself; but the Lords repelled this, and" found 
it a real exception. They did not here determine a quo tempore the ten years 

, ™ n ’ 'J' hether fr< > m Ae date of the acquisition, or the infeftment or 
other deed, making the conveyance public, else it might be kept up latent till 
the ten years were run, though this was toufched in the debate. 

Fol. Die. v. 2. p. 66 . Fountainball, v. 2. p. 33. 

No 102. January 25. Gourlie against Gourlie. 

Reduction upon minority and lesion found not good against onerom <•„ 
lar successors. See Appendix. S 0US sin £ u * 

Fol. Die. v. 2. p. jo. 

1744. November 8. 

Countess’ of Caithness, and Lade Dorothea Prnhrose, and the Creditors 

Adjudoers from the Earl of Roseberrie, Competing. 

The deceased Archibald Earl of Roseberrie disnoned all hi. i an a, , , 

heritable subjects, eEcepting his emailed estate, as also his whole moveaWeT 
m favour of h.s four younger children, John, and the Ladies Mary ’ 

and Dorothea, equally amongst them. But as the gmnter was by ev^y ^ 
bdieved to have been upon death-bed at the date of this deed, and had alt 
left great debts, the younger chUdren transacted with their brother 'the now 
Earl of Roseberrie, renouheing the fbresaid disposition, and accenting J. " 
tain provision mfuilofaii they could ask in and through their fkdter® dLea* 


No 103. 

In what cases 
exceptions 
competent 
against the 
debtor are 
competent a- 
gainst the ad- 
judger from 
iim* 


Digitized by 


Google 



Sect. y. 


PERSONAL and REAL. 


10289 


But as the Ladies Margaret and Dorothea were minors, and the Earl their 
brother was their curator at the time, this transaction was, so far as concerned 
their interest, thereafter reduced. And as, by that time it came to be discover 
ed, that, subsequent to the date of the disposition by the late Earl he had 
been seen walking at the Cross' of Edinburgh at mid-day, where there is a con- 
stant market, by stands, &c. ; they, upon a proof thereof, prevailed in a de- 
clarator of liege poustie . . 

While the transaction stood, the present Earl had made up titles as heir to 
his father, and disposed of great part of the heritable subjects ; and the pur- 
chasers were safe. But as there were still certain of the heritable subjects re- 
maining in medio , affected with adjudications at the instance of the present 
Earl’s Creditors, the said Ladies, Margaret and Dorothea, brought a declarator, 
wherein they insisted to have it found, that the Earl their brother having in- 
tromitted with more than the half of the heritable succession which belonged 
to him in the right of John and Lady Mary, the Whole thaf remained belong- 
ed to them the pursuers. ® 

But the Lords found, “ That, in competition with the Earl’s Creditors who* 
have led adjudications, the pursuers could have no preference upon heritable 
subjects still extant undisposed of, for more than their equal half of these par- 
ticular subject.” 

As the Earl became debtor to the pursuers by his disposing of more than his 
oWn half, he would have been personal i objectione barred from any interest in 
the extant subjects. But as the Earl was not creditor to the pursuers in aDy 
thing, but joint proprietor with them in the subjects in question, and that his 
interest of property was not e 0 ipso extinguished by his becoming debtor, the 
adjudgers from him could not be affected by the personal exception competent 
against him. For the maxim, that eyery exception competent against the debt- 
or, is competent against an. adjudger, holds only true of objections of extinc- 
tion j those and those only competent against the cedent, are competent also 
against the assignee ; but every exception that may hinder the. cedent to draw 
will not be competent against the assignee. * 

And, whereas it was urged by some, from the analogy of the actio families, 
erciscunda in the Roman law, that one of the heirs having got his share out of 
any subject, neither he nor. his creditors had any further claim; the answer 
was, that the system of our law is in that v.ery different from the Roman law • 
for that with us there is no such thing as the actio families erciscunda:, which 
among the Romans proceeded upon the notion of the Jutreditas being, an uni- 
versitas , without regard to the difference between heritable and moveable sub- 
jects, and of a quasi contract among the heirs, that any one’s intromission with 
any subject, should impute in his part of the universitas ; and as every thing 
was allodial, it made no odds, whether one of the heirs got one subject equal 
to his share of the whole, or his share of each subject; a notion very different- 
from ours, who have no other action for division among heirs, but that of com* 
mni dividendo, as the heirs portioners succeed each to a share of each indivi— 
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dual subject, insomuch that it is not in the power of the Court to adjudge one 
subject to one, and another subject to another. Suppose the heritage to con- 
sist of lands of different holdings of the same or of different superiors, each of 
the superiors must have each of the heirs his vassal, and that in the several 
holdings, who again must separate their interests by a brief of division, which 
is the actio communi dividundo ; and this being the system of our law, one’s in- 
tromitting with more than his share of one of the subjects can never extin- 
guish his interest in the other. -• 

Kilkerran, (Personal and Real.) No 4. p. 384. 


1750. February ij. and June. 

Dempster against Dame Elizabeth Nevat, Widow of Sir James Kinloch.' 

In the ranking of the Creditors upon the forfeited estate of Sir James Kin- 
loch of that ilk, the following question occurred : 

The Lady Kinloch stood secured in a liferent out of the estate of Kinloch, 
by infeftment, dated in December, 1742, registered in February 1743. George 
Dempster, merchant in Dundee, stood infeft on an heritable bond, conceived 
in common form, for L. 20,000 Scots in the said estate, also in December 1742, 
and his sasine was registered January 1743, some weeks before the Lady’s in- 
feftment was registered ; but then he had at the date of his heritable bond ad- 
vanced only L. 8735 Scots, which he of the same date acknowledged by a back- 
bond, whereby he became bound to pay and deliver to the said Sir James Kin- 
loch at Whitsunday then next, or at any subsequent term of Whitsunday or 
Martinmas, the balance of L. 11,265, intimation being always made to him 40 
days preceding the said term ; and thereby it was further declared, that if the 
advance already made, and others thereafter to be required, should not extend 
to the foresaid sum of L. 20,000, in that event, the foresaid heritable bond, 
with what should follow thereon, should be restricted to what should be truly 
paid and advanced of the .said L. 2c,cco Scots money and no further. And by 
a writing on the back of the back-bond, of the 12th December 1743, Sir James 
acknowledged the obligation to have been implemented by payments at differ- 
ent times preceding that date of the said balance of L. 11,265. - ' 

The objection made for the Lady was, That. George Dempster’s infeftment 
could give him no preference for the L. 11,265, as not advanced till after she was 
infeft. By the common law before the 1696, it was lawful to grant aa herita- 
ble security for debt contracted, or to be- contracted, which became effectual 
from the date of the subsequent contraction ; but still an intervening infeft- 
ment to a third party was preferable to the security for the debt contracted af- 
ter it : But by the act 1696, it is declared, That any disposition, or other right, 
granted for relief or security of debts to be contracted, shall be of no force as 
Xo debts contracted after the sasine. without prejudice to the validity thereof 
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as to other points, as accords, and both on the former law and on this statute, No 104, 
the objection was laid for the defender. 

Answered for the pursuer, That he admitted the doctrines to be just both 
upon the former law, and upon the statute j but that neither did apply to the 
present case, because the whole L. 20,000 was truly in the sense of law ad- 
vanced at the date of the bond. True, no more was paid in cash then the 
L. 8,735, but an obligation was given for the remainder, which was the same 
as if the money had been actually delivered in cash. 

And accordingly the Lords, by their interlocutor 17th February, 4 preferred 
George Dempster’s claim to the claim of the Lady Kinloch.’ 

But upon advising a petition for the Lady, and answers for Dempster, they, 
upon the June 4 preferred the Lady’s infeftment to Dempster’s, so far as it 
was pleaded as a security for the sums advanced by him after her infeftment.’ 

However, this judgment would have gone, it had been of little consequence 
as a precedent, as the question did not turn upon any point of law, but upon 
the construction of the obligation in the back-bond. For it was by all agreed,- 
that taking it as an absolute obligation for the L. 11,265 not advanced, that 
could have been affected by a creditor of Sir James’s, it would have been se- 
cured by the infeftment, no less than if it had been advanced at the date of 
the bond, nothing being more ordinary than to make up a part of a sum by a 
bill or bond for a balance. But on the other hand, suppose it not to have been 
such an obligation as was affectable by a creditor, but an obligation pendent 
upon the will of Sir James, w'hether he would require the money of not, as at 
pronouncing the last interlocutor the majority of the Court understood it, there 
was as little doubt but that the last was the just judgment. 

A particular objection was made to Dempster’s preference as to the teinds, 
which, after the above judgment for the Lady’s total preference, there was no 
occasion to determine. Vide infra of date June 1750, and between the same 
parties, voce Sasine. 

Kilkerran , (Personal and Real.) No 8. p. 393. 


Lord Karnes reports this case : 

r 

1750. June 1 5. 

Sir James Kinloch having sold the land of Glenprosin, upon which his Lady 
was secured for her jointure, gave her a security upon the estate of Kinloch. 
The deed is in the 1730; she was infeft December 1742; and her sasine re- 
corded in February 1743- 

Sir James having disponed his estate to his eldest son in the latter’s contract 
of marriage, reserving a faculty to contract L. 20,000 Scots, found it necessary 
to have a ready fund to answer his demands, which his faculty could not pro- 
cure him, as few people will lend money upon the faith of a faculty. Toward 
this end, he and his son concurred in an heritable bond to George Dempster 
for the sum of L. 20,000 Scots, dated in November 1742, upon which sasine 
Vol. XXIV. 57 F 
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No 104* was taken the 22d of December, and recorded the middle of January 1743, 
before recording the Lady KLinloch’s sasine. But as no more than L. 8coo was 
advanced of ready money at the date of the heritable bond, Dempster gave 
Sir James a back-bond, acknowledging, that he had advanced no more but the 
said sum, and obliging himself to pay and deliver to the said Sir James and his 
spn upon their joint order, or to Sir Jame3 upon his own order, at any term of 
Whitsunday or Martinmas upon a requisition of 40 days, all or any part of the 
foresaid ballance of L. 20,000 ; and it concludes with this clause : “ But if the 
sum already advanced, and others hereafter to be required, shall not extend to 
the foresaid sum of L. 20, 000, Scots, then, and in that event, the foresaid. herita- 
ble bond, with what shall follow upon the same, shall be, and is hereby restrict- 
ed to what shall be truly paid and advanced of the said L. 20,000.” Dempster 
advanced the said balance in December 1743, by which the whole sum in the 
heritable bond was purified. 

In a ranking of Sir James’s creditors, the Lady claimed preference before 
Dempster, ^except as to L. 8000 advanced at the date of the heritable bond. 
It was premised for her, that if the heritable bond be taken by itself, which bears 
the actual loan of L. 20,000, no objection can lie against Mr Dempster’s pre- 
ference. But it. appears from the back-bond of the same date, that part only 
was advanced, and that the remainder was to be advanced or not at Sir James’s 
option. Lady Kinloch then is preferable before Dempster, except as to the 
money advanced at the date of the heritable bond, upon two grounds ; 1 mo, In- 
feftment granted for security of money cannot, from the nature of the thing, 
be effectual beyond the money advanced ; a sum cannot be secured unless 
there be an actual security, and as little can a security subsist without a debt 
of which it is. a security ; ergo, Dempster at the date of his infeftment had a 
real security for L. 8000 only ; and he was not entitled to , draw one shilling 
more out of Sir James’s estate ; and as the Lady’s infeftment was recorded be- 
fore any further advance, she must be preferable secundo loco. 

For illustrating this point, a competition was supposed betwixt Dempster 
and the Lady, before any more money was advanced j Dempster would be rank- 
ed primo loco for his L. 8coo, and the Lady secundo loco. Suppose the decree 
to be extracted, it will not be said that Sir James could overturn this decree 
by taking more money from Dempster ; but is not the Lady’s infeftment equi- 
valent to the supposed decree of preference ; if Dempster could only take 
place of her for L. 8000 at the date of her infeftment, no posterror deed of Sir 
James could deprive her of hei place. 

The Lady’s second ground of preference is upon the following clause of the 
act 1696, declaring, “ That any disposition, or other right granted for relief 
or security of debts to be contracted, shall be of no force as to debts contract- 
ed after the sasine, but prejudice to the validity of the disposition as to other 
points.” And here the only question is, whether the whole L. 20, coo was con- 
tracted at the date of Dempster’s infeftment, or only L. 8ooo ? It is true, 
Dempster stood bound to advance the whole if Sir James should require it* 
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But a promise to lend a horse for a certain use is not commodatum ; neither is a No 104. 
promise to lend money, if it be demanded, a mutuum ; there is no debt esta- 
blished by such a promise. What if the back-bond had run thus, that Sir 
James should accept of what Dempster should please to advance to the extent 
of L. 20,000 ; this would not have validated the infeftment a principio , nor 
have’ made Sir James debtor'to Dempster ; and yet there is no difference ; a 
debt cannot be contracted without the borrower’s consent, more than without 
the lender’s. 

It may be added, that an obligation to lend money is of little significancy 
to the obligee, as damages, in case of refusal, cannot be ascertained. 

The Lady concluded with the following observation, that had Sir James in- 
tended to give Dempster an heritable bond, without any consideration or mu- 
tual cause, it might be good, if not challengeable upon the bankrupt acts ; 
but the species facti is a security for debt, whereof part only Was advanced ; 
in such a case the security must be commensurate with the debt due. The 
case here is different from that where there is an obligation to relieve a man of 
debts contained in a list, and where ’the obligant gets an infefment for his se- 
curity. In that case, the whole debt is contracted at once before infeftment is 
taken ; the persoh infeft stands bound to relieve the granter of certain debts. 

At advising, Elchies insisted, that George Dempster’s back-bond made him 
debtor to Sir James Kinloch, that Sir James could assign the back-bond, and 
that the debts therein contained were arrestable by his creditors. Arniston and 
the other Judges were of opinion, that the back-bond did not constitute a debt, 
that no action of debt could lie upon the back-bond, but only an action to 
create a debt, or to lend money, and that, when Dempster advanced the mo- 
ney, it was not paying a debt due by him, but on the contrary, it was - lending 
. money, and creating a debt. , 

Accordingly it carried, Elchies only dissenting, that the Lady was prefer- 
able before Dempster, quoad the sums advanced after the date of her infeft- 
ment, both by common law and by statute ; by the common law, because a 
security cannot be Without a subsisting debt which is secured ; and by the sta- 
tute, because there was no debt contracted at the date, of Dempster’s sasine, 
except the L. 8000. _ Ran. Dec. v. 2. No 1 1 5. p. 233. 

* # * This case is also reported by D. Falconer : 

1750. June 13. . 

Sir James Kinloch of that ilk, and Dame Elizabeth Nevay his wife, dispon- 
ed their respective estates of Kinloch and Nevay, in the year 1730, to their 
son James Kinloch, in his contract of marriage, reserving to Sir James the life- 
rent of Kinloch, with a faculty of burdening the same with L. 20,000 Scots ; 
and the estate of Nevay with 17,000 merks, reserving the annuity of 1000 
merks thereon to the laJy in case of her surviving her husband ; and Sir James 

. 57 F a. i 
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No 104. granted hia Lady an annuity of 1000 merles out of the estate of Kinloch, in 
lieu of the like provision on another subject which she had renounced ; where- 
on she was infeft in December j 742, and the sasine registred in February 1743. 

Sir James and James Kinloch granted an heritable bond to George Dempster, 
merchant in Dundee, for L. 20,000 Scots, as borrowed at Martinmas 1742, pay- 
able at Whitsunday 1743, with annualrent at two terms in the year; on which 
he was infeft 224 December, subsequent to my Lady’s infeftment ; but his sa- 
sine recorded in January prior to her’s. 

George Dempster, 20th November 1742, granted a back-bond, declaring; 
That notwithstanding the bond granted to . him, acknowledging the receipt of 
L. 20,000 at Martinmas last, yet he bad only advanced L. 8735 of it ; there- 
fore, with and under the provisions and declarations after specified, binding and 
obliging him to pay to the said Sir James Kinloch, and James Kinloch Nevay, 
upon their joint orders or receipts, or to the said Sir Jjimes Kinloch, upon his 
own order alone, at Whitsunday next, or any subsequent term of Whitsunday 
or Martinmas thereafter, all or any part of the balance of L. 11,265, they al- 
ways intimating any demand 40 days preceding the term of payment of the 
same ; providing that Sir James Kinloch, and James Kinloch Nevay, should be 
bound and obliged to admit and sustain what orders and receipts should be 
granted either by them jointly, or Sir James himself alone ; and after such 
payments should be made, as should, with the foresaid sum advanced at Martin- 
mas last, extend to L.2q,ooq, then the back-bond should become void and null; 
but if the advance then made, and others to be required, should not extend to 
L. 20,00©, then the heritable bond should be, and was thereby restricted, to 
what should be truly paid j and Sir James Kinloch and his son granted on the 
back-bond, 12th December 1742, receipt of the within sum and annualrents. 

Sir James Kinloch Nevay succeeded to the estate on his father’s death ; and,, 
engaging in the rebellion, was attainted ; and claims were entered by Lady 
Kinloch for her annuity of 1000 merks, and George Dempster for L. 20,000, 
with an annualrent effeiting thereto,, which were, both sustained on the estate 
of Kinloch. 

Lady Kinloch craved to be preferred to George Dempster, in so far as the 
money for which he was secured was not advanced by him before her infeftment, 
as he was then creditor only for what he had truly paid, and could not after- 
ward become creditor, for more, so as to claim a preference for it to her real 
right. 

Answered ; He was- creditor at the date of his infeftment for L. 20,000, and 
the onerous cause he had given for it, was his obligation to pay up the money, 
which could have been made effectual against him. 

The Lores, 17th February 1750, ‘ Preferred George Dempster’s claim to 
the claim of the Lady Kinloch.’ 

Pleaded in a bill and answers, and on a hearing which was ordered on this, 
fuestion ; 
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For the Lady, George Dempster did not grant any absolute security for the No 
balance, which might have .been transferred or affected by creditors, and there- 
fore might, with more colour, have been called a value paid, so as to have made 
, the counter-obligation a debt to him ; but his obligation was conditional, to pay 
if demands were made upon him, which never might have been made ; and in 
that case the heritable bond was restricted. His debt only arose on the exist- 
ence of the condition ; and before that, her infeftment intervened, which could 
not be hurt by his after contraction. There were instances in law of rights, not 
valid from the beginning, which might afterwards be made good ; as of a base 
infeftment, which might be clothed with possession ; but if a public infeftment 
had been obtained prior to the possession, it would not be hurt. Thus far by 
common law : But by act 1 696, for declaring notour bankrupts, it was statute, 

4 That any rights that should be granted for relief or security of debts to be 
4 contracted, should be of no force as to debts contracted after the sasine 
which was precisely the case of the debt competed on. 

For George Dempster, The statute annuls securities for debts in general to be 
contracted; but, in many cases, the extent of a debt contracted may be uncer- 
tain ; as in infeftments for relief and of warrandice ; and in some it is uncertain 
if any debt shall ever exist, as of a jointure to a wife. This case is not at all 
that of the act, where security is given for a precise sum, and that really due at 
the time. The bond granted to George Dempster is precisely such as his com- 
petitor supposes would make a good ground of a counter-obligation. It might 
have been transferred, and claimed against him ; nor could he have retained 
any part thereof, on account of his claim against Sir James Kinlocb. If he had • 
died, his executor would have been debtor, and his heir creditor in the herita- 
ble bond. And though, if he had been pursued himself by Sir James, he might 
have defended himself; it could only have been by proponing compensation ; 
which would not have been competent to him, if the term of payment of the 
heritable bond should be supposed suspended to a term later than when his bond 
was exigible. Many transactions have been conducted in this manner : The 
banks have lent money on heritable bonds, and have only paid part of the sum, 
and given obligation for- the remainder at a term. And in one case the money • 
was immediately put into the gfanter’s cash account ; so that the bond was to 
be a security for what he should draw out. And the Lords found, That a bond 
being renounced -upon payment, but the renunciation not registred, revived on 
retiring it, 19th June 1745, Campbell contra - Creditors of Auchinbreck, voce 
Right in Security:. 

The Lords found George Dempster preferable for the sums paid by him prior 
to the Lady’s infeftment ; and found, that she was preferable to him as to the 
remainder of his claim. See Right in Security. 

For Dempester, R. DunJai, R. Gratgit, Iff Strymgeour. For the Lady, H. Heme, T. Hay 
and Hamilton-Gordon. Clerk, Forte /. 

D. Falconer , v. $^o 137. p. 15$, 
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1781. February 13. 

David and Hugh Mitchell against William Ferguson. 

Agnes Carson purchased a house from William Donald, of which he execut- 
ed a disposition in her favour. She then entered into the possession ; but, with- 
out being infeft, assigned the disposition to William Ferguson j who likewise, 
,omitted to take infeftment. 

Meanwhile, David and Hugh Mitchells, creditors of Donald, led an adjudica- 
tion of the subject, upon which they were infeft. And thence arose a compe- 
tition between these adjudgers and Fergusson ; the latter, qua prior disponee, 
with a personal right only ; the former, posterior adjudgers, but whose diligence 
had been completed by infeftment. 

Pleaded for Fergusson ; Within the legal, an adjudger, though infeft, and in 
possession, is, in the judgment of law, not properly vested in the feudal right ; 
nor is he protected against even the personal deeds of the reverser; notwith- 
standing that these do not appear in any public record. For, says Lord Stair, 
(3. 1. a 1.) : ‘ Because apprisings within the legal may be taken away in the 
‘ same manner as personal rights ; therefore assignations, discharges, and back- 

* bonds, by those who have right to apprising, being made within the legal, are 
4 effectual : But, after expiring of the legal, infeftments upon apprisings are in 

* the same case as infeftments upon irredeemable dispositions.’ And, to the 
same purpose, Lord Bank ton, (3. 3. 60.) Again, it is clear, that, within the 
legal, the right of an adjudger may be extinguished to such a manner as is not 
discoverable by means of any public register; for example, by a discharge 
merely, or, ipso facto , by intromission ; so that registration is not requisite to 
render any deed effectual against a deed of that kind ;Erskine, (2. 12. 36.) 

Now, according to the adjudgers own plea, if, prior to their’ infeftment, sa- 
sine had followed on Donald’s disposition, _and had. been duly recorded, all ef- 
feet of their diligence must have been precluded. But, as it has likewise be- 
come^evident, that it is no sufficient objection to a deed affecting the right of an 
adjudger, though infeft, if, before expiry of the legal, either that such a deed 
is only personal, according to Stair, or that, it is latent and unregisered, agree- 
able to Erskine ; it follows, that, in the present case, sasine was n<# necessary 
to make the disposition effectual against the subsequent adjudication. 

To this simple deduction, it cannot reasonably be objected, that the personal ' 
deeds of an adjudger have a stronger effect against his singular successors, than 
those of the proprietor himself, executed at a time when his right was unlimit- 
ed, could produce against the adjudger. This were to suppose adjudgers to de- 
rive from proprietors, more extensive rights than these last themselves could 
claim. On the contiary, it is to be remarked, that a singular successor to an 
adjudger, is in a more favourable situation with respect to his author, than the 
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the adudger is, as to the reverser ; because the former has a direct reliance 00 
the subjects adjudged; whereas the latter, prior to his adjudication, may not 
have had them at all in his view. 

This question may be placed in another light, flowing from more general 
principles. A person who grants a second disposition in fraudevi of the first, is 
thereby guilty of a crime. This, then, is an act which the Jaw will cdmpetno 
man to perform. But will it, nevertheless, 1 interpose itself in the place of the 
disponer, and, in effect, do the very same thing, by adjudication ? That idea 
seems equally repugnant to common sense and to law. It is clear, that a prior dis- 
position, with or without infeftment.is preferable to every subsequent personal one. 
And, though it is likewise true, that a subsequent disposition, by being clothed 
with infeftment, may become effectual against the prior remaining personal; 
yet this consequence is widely different from the case supposed : For, notwith- 
standing that the dolus of the disponer has occasioned the second conveyance, 
which thus becomes valid in law, still the law by no means gives force or effect 
to that fraud. The statute 1617 has appointed records as the medium through 
which information, concerning the conveyance or the burdening of lands, is to 
be communicated. If a bona fide purchaser, who, upon the faith of this legal 
information, bargains and pays his money, were, by a personal and latent deed 
of his author, to be cut out from his purcha e e, his situation would be more se- 
vere than that of the person who had obtained that deed ; because, besides la- 
bouring equally with the latter, under the deceit of his author, he would also 
haw been deceived even by the law itself, which had established the credit of 
its records ; a thing too absurd to be imagined. But, as it is merely through a 
just confidence in these, that a second disponee is rendered secure ; so a poste- 
rior adjudging creditor, who did not contract in reliance upon them, but trust- 
ed solely to the personal security of his debtor, can no more, exclude an ante- 
rior disponee without infeftment, than with it appearing on record. So' far. as- 
concerns the lands adjudged, the latter has no bona fides to plead, respecting ei- 
ther his debtor or the law ; since, had he not relied on his debtor’s personal se- 
curity merely, he would have taken heritable security .-r-In a word., a disponee 
is entitled to demand the subject conveyed, according as it appears from the 
records. An adjudger, on the other hand, having no reliance on these, must 
be contented to take that which-he has adjudged, tantum et tale , as it stood in the 
person of his debtor. 

This doctrine is confirmed by the following additional authorities : Dirleton’s 
Doubts, voce Comprising, and Sir James Steuart’s answ.ers, where it is laid 
down, that rights pass to adjudgers, cum sua^ausa et labe. The decisions from 
1670, downwards, as stated by Stair, support back-bonds against adjudgers. 
The case of Neilson, 28th January 1755, (see Appendix) comes still closer to- 
the point : Also Gibb contra Livingston, 14th December 1763, (see Appendix)* 
In that of Bell against Garthshore, 22d June 1737, No 80. p. 2848, the. 
distinction between adjudgers and disponees, not having been stated,, was net. 


No 105. 
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No 105. attended to. See likewise Menzies contra Gillespie, 8th December 1761, No 
J 74 - P- 5974 - 

Answered for the adjudgers ; Such is the nature of feudal rights, that they 
cannot be affected, qualified, or burdened by any personal deed. Notwith- 
standing even a conveyance, if only personal, the feudal jright still remains in 
thedisponer. 

This principle is firmly established by the judgment of the Court in the case 
of Bell contra Garthshore, mentioned by the disponee ; in which, it is true, the 
argument, with respect to adjudgers taking only tantum ct tale , was not touch- 
ed ; a sign of its not being solid. ' The only questson then agitated was, Whe- 
ther a personal disposition were not sufficient to denude the di9poner of a feu- 
dal right remaining merely personal ? But the- principle of that decision, which 
likewise determines the present question is, that personal deeds cannot affect feu* 
dal rights. From this principle it arises, and not from any effect of bona fides, 
that a second disponee, the instant he is infeft, excludes the prior remaining 
without infeftment. For, though mala fides may cut down a title, no bona fides 
con, of itself, create a right. Even the statute 1617, on which the disponee 
chiefly founds his argument, is a strong authority for the adjudgers on this point. 
It has prescribed the registration of sasines and reversions; and why not also of 
dispositions ? The reason is, that the former, in their nature real, may qualify 
a feudal right, which the latter, being personal, cannot. As for the argument, 
that the law ought not to do what the disponer himself could not lawfully do, 
it is quite deceitful. A bankrupt debtor cannot, indeed, lawfully dispone to 
any of his creditors, in prejudice of the rest ; but is none of them entitled to 
adjudge ? Again, if a man grants one disposition without procuratory and pre- 
,-cept, and afterwards to another disponee, a second with both, he cannot, it is 
True, bona fide, execute a third conveyance in favour of the first disponee; yet 
surely this disponee is not precluded from leading an adjudication in implement. 
All the decisions quoted on the other side, as also the opinions of Dirleton and 
Steuart, refer to act 1621, and to those fraudulent rights acquired in contraven- 
tion of that statute, which an adjudger must take cum sua labe . 

Were the opposite doctrine to be received, many opportunities would be af- 
forded for the commission of fraud. Thus, for example, our marriage-con- 
tracts are sometimes framed in the English form, bearing a conveyance, de 
prasenti , to trustees, who may not perhaps infeft themselves. Creditors, igno- 
rant of this conveyance, lend their money, lead adjudications, and justly think 
themselves secure. Upon the footing of this doctrine, however, the trustees, 
* by that personal deed, would preclude them. Or, suppose a man owing debts 
to grant an heritable bond without infeftment, and afterwards to borrow money 
from other creditors, who, for their security, adjudge. By that latent bond, 
according to the same doctrine, they may be totally cut out. 

The plea of the adjudgers is also supported by these authorities : Ranking of 
.the .Creditors of Sir John Douglas of Kelhead, 22d February 1765, (see Appendix} 
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Countess of Caithness, and Lady Dorothea Primrose, against Creditors- Adjudgers 
of the Earl of Roseberry, No 103. p. 10288. , 

The Court, on a hearing in presence, ‘ Found, That the adjudication, and 
infeftment following upon it, are preferable to the personal disposition founded 
on by Fergusson.’ 

Lord Ordinary, MonbodJo. Act. Roe, G. Fergusson. Alt. M'Laurine, M'Cormhl. 

Clerk, Colquhoun. 

• Fol . Die. v. 4. p. 72. Fac. Col. No 35. p. 60. 


1786. November 15. 

Thomson against Douglas, Heron, & Company. 

A Party having acquired a right to lands under trust, but fraudulently omit- 
ting the trust ih his infeftment, his adjudging creditors were thought liable to 
the objection which lay against him, their rights not being completed by in- 
feftment. 

N. B. This point, \though stated in the report, No 52. p. 10229, was little 
discussed, as the fund was said to be exhausted by preferable debts ; and the 
Court did not mean to lay down the rule in general, that adjudgers must take 
tantum et tale. 

Fol. DU. v .-4. p. 72. 


1787. August 8. 

Creditors of Sir John Sinclair against Captain James Sutherland. 

In consequence of a stipulation contained in a lease granted by Sir John Sin- 
clair of Mey to Captain Sutherland, the latter, after the death of the former, 
made several payments to Sir John’s Creditors. . 

Several years afterwards, the other creditors deduced adjudications contra 
bareditatem jacentem , and sued the tenant for the whole rents which arose after 
that period, as being all attached by such adjudications. 

' The defender pleaded ; If, before the death of the landlord, and after the 
payments made by the defender, a creditor of the former had adjudged his 
estate, the latter would have been entitled to plead, that by such payments, 
made under the authority of the landlord, the posterior rents were so far actual-^ 
ly extinguished ; and that, therefore, he could not be liable for them ; al- 
though, perhaps, the same plea could not be’ maintained against a bona fide 
Vol. XXIV. 57 G * 
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No 107. purchaser. The effect of adjudication contra hcereditatem jacentem, is clearly 
at least no stronger than that of other adjudications. If the heir of Sir John 
Sinclair had not renounced, the adjudication of the creditors would not have 
been contra hcereditatem jacentem ; in which case, they would not have com- 
peted with the defender.; and it would be strange, if the renunciation of the 
- heir should bestow the preference upon them. It is clear, they thus come in- 
to the place of the heir ; and the same obligation which he would have lain un- 
der must fall upon them. 

Answered ; By adjudication contra hcereditatem jacentem , not only lands 
themselves, ‘ but the bygone rents and the duties thereof, preceding the adju- 
‘ dication and after the defunct’s death, may be adjudged Stair, b. 3. tit. 2. 
§ 48. Accordingly, such adjudication was found preferable to an s assignation 
of mails and duties, with respect to the rents falling due between the proprie- 
tor’s death and the date of the adjudications. > Nothing les 4 than a real right 
can be effectual, either against singular successors, or against creditors by whom, 
real diligence has been used. 

The Lords at first found, “ That the defender was not entitled to plead re- 
tention of the rents of the unentailed lands, which fell due after the death of 
Sir John Sinclair, and to apply said rents in payment of debts due by Sir John, 
to the prejudice of tho$e creditors of Sir John who have obtained decreets of 
adjudication cognitionis causa against Sir John’s heir.” 

But this interlocutor being brought under review. 

The Court “ found, That the defender is entitled to take credit for the rents 
falling due between the death of Sir John Sinclair and the adjudications led 
contra hcereditatem jacentem, to the extent of the debts paid by him.” 

To this judgment the Court adhered, after advising a reclaiming petition and 


answers. 

Lord Ordinary, .Aha. 

s. 


Act* Dean of Faculty. Alt. Honyman . Clerk, Orme. 

Fol. Die. v. 4. p. 73. Fac. Col. No 346. p. 535. 


No 108. 

An entail not 
followed by 
infeftinent, 
not effectual, 
though re- 
corded, a- 
C-ainst the real 
diligence of 
the creditors 
of the insti- 
tute, he being 
also heir of 
line* 


J792. January 31.- 

John Russeu., Hugh Ross, and Others, against Creditors of Hugh Ross 

of Kerse. 

The father of Hugh Ross, who stood infeft in the lands of Kerse, executed 
an entail of them, containing the usual clauses, in favour, of him as. institute, 
and of a series of substitutes.. 

The deed was recorded in the register of tailzies ; but sasine did not follow 

UP Mr Ross, after his father’s death, expede a general service as his heir of line ; 
but made up no titles under the entail. 
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He had contracted considerable debts, as his father also had done ; and some No 1 08. 
of his creditors having charged him to enter heir of line in special to his father, 
led adjudication, which was completed by infeftment. 

A process of sale having being raided, the estate was purchased by Mr Rus- 
sell ; after which a doubt was entertained, whether or not the entail, personal 
as it was, precluded the above mentioned diligence. In order to try this point, 
on which the right of the purchaser depended, an action of reduction, at the 
instance of the Creditors, was raised, in which the purchaser, together with Mr 
Ross, and the other heirs of entail, were called as defenders. On the part of 
the pursuers it was 

Pleaded ; No personal right, such as that resulting from the entail in ques- 
tion, could ever be placed in opposition to the real right of a creditor-adjudger 
completed by adjudication, if proper attention were given to the distinction be- 
tween those different kinds of right. 

The first is that by which a person is vested in the property of a subject ; 
the other that which gives a title or claim to become so vested, but does not 
transfer the property. Thus, if any one infeft in lands convey them to a par- 
ty, who postpones the taking of sasine, and if, in the mean time, he again 
dispone them to a different person, fey whom infeftment is immediately ob- 
tained, the latter alone becomes proprietor, or is vested with the property, 
while nothing remains to the former but a personal action against the fraudu- 
lent disponer. In like manner, before a disponee be infeft, he may be cut out 
by an adjudging creditor of the disponer’s, whose right is completed by sasine.; 

June 1737, Bell contra Garthshore, No 80. p. 2849. ; 13th February 1781, 

Mitchels contra Ferguson, No 105. p. 10296. 

Now Mr Ross’s father, who was infeft in the estate, granted a disposition in . 
favour of a series of heirs of entail, on which, however, sasine did not follow. 

The granter, therefore, during his life, continued vested in the property of the 
estate ; and at his death, it was in hareditate jacente of him, being then sub- 
ject to a twofold claim or personal right; first, that of the heirs of line, and 
next that of the heirs of entail. Both these rights belonged to Mr Ross, and 
under either of them he could become vested in the fee. If he did so as heir 
•of line, by special service and infeftment, a claim of forfeiture, no doubt, a- 
gainst him would thence accrue to other heirs of entail ; but it is perfectly ob- 
'vious, that this presupposes him, in the first instance, to have acquired the un- 
limited right of property. Hence, being fully vested, he could dispone with 
effect ; and the right of the disponee would be unchallengeable, when clothed 
with infeftment. For the same reason, his creditors could adjudge with effect, 
the special charge, authorised by act of Parliament 1540, being equivalent to a 
special service. 

For farther illustration, let it be supposed, that Mr Ross’s father, instead of 
a deed of entail, had executed a conveyance to an onerous purchaser, which 

57 9 2 
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No 108. certainly will not be supposed a less valid disposition. It is clear, that, if this 
purchaser remained uninfeft, another purchaser, acquiring right from Mr Ross, 
might have effectually vested himself in the property by adjudication in imple- 
ment ; or any c reditDr-adj udger could- have equally obtained a complete real 
right. 

The registration of this entail is nothing at all to the purpose. The statute 
of 1685 superadded that new requisite for; the safety of creditors and of pur- 
chasers ; but has no tendency to render a personal right a -real one, which alone 
could have effect against the complete real diligence in question. 

Nor could creditors or purchasers derive any advantage from this registration 
in the record of tailzies, when that of sasines gave them no information of the ' 
existence of such a restraint on the property. 

These observations received the sanction of the Court, in the case of the Cre^ 
ditors of Douglas of Kelhead, in 1765. (Not reported.) 

Answered ; Mr Ross’s right is subject to forfeiture, in virtue of the irritant 
and resolutive conditions of the entail so that a declarator of irritancy, at the 
suit of the substitute heirs, would entitle them to hold the estate unburdened 
with debts, and should seem to lay the subjects purchased open to eviction. 

For the argument founded on the want of sasine seems to be obviated by the 
statute of 1685. It requires, indeed, the insertion of the irritant and resolu- 
tive clauses in the instruments of sasine ; and if there had been infeftment, 
this requisite would here haye been essential; but as there was not, it is enough 
that the limitations appear on record in the procuratory of resignation. 

Accordingly, in the case of Denham of Westshiels, voce Tailzie, it hav- 
ing been found, that a personal entail was ineffectual against creditors, that 
decision was reversed on appeal. 

The Lord Ordinary reported the cause on informations, when a hearing in 
presence was appointed ; and it was ordered, that - the informations in the case - 
of Kelhead should be reprinted, for the perusal of the Court. 

On advising the question, however, the Court were unanimously of opinion, 
that the personal entail could have no effect against the real right of t.he credi- 
tors, and that this was a point which admitted of no doubt. And it was ob- 
served, that what had given occasion to so ample a discussion, was an opinion 
expressed on the Bench in the case of Thomson against Douglas, Heron, and 
' Company, (No 52. “p. 10299.) “ That adjudging creditors stand in a different 
predicament from disponees, as they must take the right of their debtor tantum 
et tale , as it is in his person an opinion now stated to have' been erroneous. 

Reporter, Lord Swinlea.. Ear the Creditors, Rolland et alii. Alt. Wight ct alii. 

Clerk, Sinclair. 

Zo/. Die. v. 4. p. 73. Fac. Col. No 200. p. 421.. 
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*** N. B. The Court had pronounced a similar judgment in the case of 
Stewart and others, Creditors of Sir John Douglas of Kelhead contra Douglas, 
in 1765, which is omitted in the reports of that year. See Appendix. 
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SECT. VIII. 

Effect of Irritancies, &c. not ingrossed in the Infeftment:. 


1664. December r. Earl of Sutherland against Gordon. 

An irritant clause, ob non solutum canonem , contained in the disposition of feu, 
but neither in the charter nor sasine following thereupon, is not real, nor effec- 
tual against an appriser. It is otherwise, if sasine follow directly upon the dis- 
position, in which case the disposition serves for a charter. 

Fol. Die. v. 2. p. 70. 

*** This case is No 61. p. 7229. voce Irritancy. 


1706. July 7. 

Sir Hugh Campbell of Calder against The Creditors of Hay of Park. 

In the ranking of the Creditors of Park Hay, Sir Hugh Campbell of Calder 
founded upon an heritable bond of relief for several cautionaries he stood en- 
gaged in for Park, whereupon he had taken the first infeftment ; and craved 
preference, not only for the principal sums, . annualrents, and expenses paid by 
him to the common debtor’s creditors, and these annualrents and debursements 
stated as a principal sum bearing annualrent from the time of payment ; but 
also sought to be preferred for the expenses of expeding his infeftment, and 
making it effectual against the other competing creditors ; because, his bond 
of relief doth expressly provide that his infeftment shall not be redeemable till 
he be reimbursed, not only of all charges and damages in general, but also of 
the expense of his infeftment ; and his charter under the Great Seal repeats 
these obligements }< and both it and his sasine expressly relate to the reversion 
in the way and manner as the same is contained in the bond of relief. register- 
ed and made publick. 

Answered for the other Creditors, However the expense of Sir Hugh Camp- 
bell’s infeftment might be the foundation of an action against Park Hay, it is 
inconceivable upon what ground it can be real against the estate, to the exclu- 
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sion of other creditors; seeing there is no such provision in the infeftment, 
which is only granted for relief of debts particularly therein enumerated. Nor 
doth it alter the case, that the infeftment relates to the charter ; seeing singu- 
lar successors are only obliged to notice what is expressly and fully contained 
in the sasine ; and the words of the charter, To be relieved of all cost, skaith, 
* or damage, can only relate to the debts he stood engaged for. 2 do, Whatever 
might be pleaded as to the expense of expeding his infeftment, it is absurd to 
pretend that the debursements in maintaining his right against the competing 
creditors ought to be sustained ; seeing in competitions every creditor must 
bear his own burden of expenses for his own security. 

, The Lords sustained preference upon the infeftment of relief for the princi- 
pal sums, annualrents, and expenses paid by Sir Hugh Campbell to Park’s Cre- 
tors, and allowed the same to be stated "as a principal sum at the time of pay- 
ment ; but refused to sustain his claim of expenses for expeding his infeftment 
and making it effectual against the other competing creditors. 

Fol. Die. v. 2. p. 70. Forbes, p. 124. 


1711. November 27. 

Agnes Colqohoun Lady Montboddo against Hauburton of Newmains, and 

Janet Campbell, his Spouse. 

The said Agnes being married to Irving of Montboddo in 1665, by their 
contract of marriage she dispones to, him the lands of Kippock, &c. wherein she 
was infeft as heir to her father, and he obliges himself to infeft her in a liferent 
jointure out of his own lands of Montboddo ; but it hears this clause, that if 
either of them failed in performance to one another of their several oblige- 
trients, then this contract was to be void and null, in- the same manner as if it 
had never been made, nor in rerum natura, and each party-contractor should 
enjoy and possess their own proper estates, as if the said marriage had never 
been solemnized. The husband was infeft in the wife’s lands by virtue of the 
precept of sasine contained in the contract ; but the wife was never infeft in 
•his lands for her jointure, there being no precept for her, but only a procura- 
tory of resignation, which was never expeded nor prosecuted. And he being 
in great debts, not only his own proper lands of Montboddo, but likewise those 
disponed to him by his wife, are evicted by his creditors, and adjudged from 
■him ; and he dying about the 1675, Janet Campbell’s father, and others of his 
creditors, enter into possession of the lands that came by his wife, and Burnet 
of Alagarven purchased hrs own lands of Montboddo ; so that Agnes, his widow, 
was debarred both from her own proper lands, whereof she had been heiress, and 
likewise from her liferent provided to her forth of her husband’s lands. And 
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after many essays to recover her rights, she at last raises a declarator of the ir- 
ritancy of the contract, and that she may enter to her own lands, whereof she 
was heiress, in regard her husband failed in performing his part of the contract, 
by infefting her in his lands for her liferent use, and had suffered both his own 
and her estate to be carried away by his creditors. Alleged, imo, You cannot' 
declare the property of the lands to be yours, unless you produce your infeft- 
ment therein, as heir to your father. Answered, If I had no right, then my 
husband, to whom I disponed, and who is your author, could have none ; and 
so you cut the branch on which you stand; but the truth is, the contract bears 
I was infeft, and my sasine has been given up when he transacted with the 
creditors. 2 do, Alleged, You can never declare the irritancy, seeing it was in- 
curred through your own fault and negligence that you did not resign and 
compleat your right by infeftment. Answered, I was vestita viro subque ejus 
potestate, and I could do nothing for myself. It was his duty to have secured, 
and he neglected it ; neither 'were there any friends named in the contract, 
at whose instance execution was appointed to pass ; so being wholly destitute 
of help, and his estate evicted in his own lifetime, I cannot be said to have 
been either in culpa or mora. The Lords laid small weight on these two alle- 
geances ; but the third defence struck with them, as of more import and mo- 
ment; which was, that she had legally denuded herself in favours of her hus- 
band, whom they found infeft, and they, as his creditors had fully denuded 
him by adjudications 35 years ago, and been in peaceable possession ever since; 
and though the husband’s right bear in grcemio a relation to the contract of ' 
marriage, and to be granted to him by the wife, under the provisions, restric- 
tions, and limitations therein mentioned ; yet that being only a reference in 
general terms, it was noways here sufficient to put the creditors in mala fide to 
contract with him, or affect singular successors, nothing making it real unless it 
had been verbatim engrossed in the precept or body of his sasine, as is clear 
from the act 1617, for registration of sasines, that reversions must be incorpo- 
rated in the body of the infeftment ; and the act of Parliament, introducing 
tailzies ip 1685, requires, that the irritant clauses be inserted in the procurato- 
ries, charters, precepts, and instruments of sasine, otherwise not to be effectual 
against singular successor’s; and so the Lords decided on the 26th of February 
1662, The Viscount of Stormont against The Creditors of Annandale, voce 
Tailzie; and Canhan contra Adamson, No 56. p. 10233. and No 53. p. 
2727. And if general clauses were sustained, it would be a snare to cre- 
ditors, and destroy commerce- Answered, Creditors ought to know the con- 
dition of him with whom they contract, and can have no more right than - 
he had, for uti debent jure auctoris , and no farther. Now here was a clear bea- 
con and meith set up to warn you, viz. his sasine burdened with the provisions, 
conditions, and limitations contained in the contract of marriage ; and you 
ought to have enquired what these were, and then you would have learned, . 
that on the husband’s failing to perform his part, she was in her own place, and- i 
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No in. might return to hef own lands ; and till the-act 1685, there was no necessity of 

engrossing the irritancies at length, but a general reference was sufficient to put 
1 all parties in mala fide. And wherefore was warrandice introduced but to se- 

cure against such clauses? Some thought there was a difference betwixt volun- 
tary purchasers and legal adjudgers; that the first were bound to know the qua- 
Jities and conditions of their author’s right, which creditors could not so well 
come to the knowledge of. Others thought adjudgers in a worse case ; for 
' they- do not follow the faith of registers when they lend their money, and they 
are put to adjudge their debtor’s lands, which can' carry no more but such 
right as he had ; whereas a purchaser lays out his money ab initio to obtain 
a real right. The Lords by plurality found, seeing this irritant and resolutive 

, clause was unusual, and not inserted verbatim in the precept and instrument of 

sasine, but only fiy a general reference, it could not prejudge the singular suc- 
• cessors, and therefore assoilzied from her declarator of the irritancy. 

Fol. Die. v. 2 . p. 71. Fountainball , v. 2. p. 678. 


1729. February 6. Gall against Mitchell. 

A feu was granted in the year 1611, with this express irritancy, That if the 
feuCr annalzied the land, . without previously offering the sameto the pursuer 
for re-payment of the sum advanced for the feu-right, the feu-contract should 
be null and extinct, and all that might follow thereupon. This irritancy was 
brought into the charter as it was in the feu-contract, but omitted in the pre- 
cept of sasine, whereby it came about, that if was not engrossed in the sasine, 
nor in any of the following infeftments, not even by way of reference ; where- 
upon it was found, That it could not affect the singular successor of the origi- 
nal vassal. See Appendix. 

Fol. Die. v. 2. p. 71. 


1730. February 13. 

Competition betwixt the Duke of Axgtle and the Creditors of Barbreck. 

No 113, 

A superior granted a feu-right to his vassal, with certain prohibitory and ir- 
ritant clauses. These clauses were engrossed at full length in the charter, but 
not in the precept of sasine, nor in the sasine itself, otherwise than by a general 
reference, viz. With and under the provisions and conditions particularly men- 
tioned in the charter. It was pleaded, in a competition betwixt the superior 
and the creditors of the vassal. That this general reference was sufficient to in- 
terpel creditors or purchasers ; for no prudent persons, who lends money upon 
•the faith of an estate in the person of his debtor, will trust to the sasine alone ; 
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he will, no doubt, also insist for a sight of the charter. It was found, notwith- 
standing, That this general reference was not sufficient against creditors or sin- 
gular successors. 

Fol. Lie. v. 2. p. 70. 1 




1737. July 26. Creditors of Smith against His Brothers and Sisters. 

A father having disponed his estate to his eldest son, with the burden of 
certain sums to his younger children, which did not enter the precept of sasine 
nor the sasine itself upon the precept, otherwise than by a general reference j 
the same notwithstanding was found effectual against the son’s real creditors* 
seeing the burden was fully engrossed in the disposition, which was the warrant 
of the sasine ; for, though a general reference in an infeftment is not good 
against a singular successor, yet a charter is a part of the infeftment as much 
as a sasine ; and a disposition, when it is the immediate warrant of the sasine, 
stands in place of a charter, and is considered as part of t the infeftment. See 
No. 68. p. 10246. See Appendix. 

Fol. Die. ». 2. p. 71. 


SECT. IX. 

Rental Rights. — Tacks. 


175a. February 29. Ker against Waugh. 

Ker of Moristoun being proprietor of the Jands of Lighterwood, to which he 
derived right by progress from the Lord Borthwick, pursued a removing a- 
gainst James Waugh, from a farm of the said lands possessed by him upon a 
tack from the late Moristoun in 1721. 

The defence was, That the defender’s predecessor in 1 59a, obtained from 
the Lord Borthwick a rental-right of the husband-land, from which the defen- 
der his heir was now sought to be removed, and whereby he was declared to be 
kindly tenant for ever. That when in 1721 the defender came to take a tack 
of some lands adjacent thereto, the husband-land contained in the rental-right 
was per incuriam thrown in, but by which he could not be understood to have 
renounced the rental-right ; and though there was some difference of the rent 
Vol. XXIV. 57 H 
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No 1 15. in the tack, from what it had been in the rental, that was only occasioned by 
converting the grain payable by the rental into money. 

When this case came before the Lords by a petition for the defender, against 
an interlocutor of the Ordinary upon specialities, the Lords took it up singly 
upon the general point, How far the rental-right was good against a singular 
successor ? And they were of opinion, that it was not. Rentals differ in this 
from tacks, that tacks are null, if they have not an ish, whereas rentals may be 
granted to endure for ever* but are nevertheless only effectual against the 
granter and his heirs ; and on account of that difference, it is, that the statute 
17th Pari. 1449, declaring tacks to be effectual against singular successors, does 
not extend to rentals, which would have been a great incumbrance on the 
transmission of property. Vide Sir George M‘Kenzie on the statute. 

The Lords “ Decerned in the removing.” 

How far even tacks would be effectual against singular successors, when 
granted for an unusual number of years has been questioned ; and this very 
Session there was an occasion given, at least for understanding the mind of the 
Court upon it, which was this: The estate of Jordanhill was purchased at a ju- 
dicial sale by Alexander Houstoun, merchant in Glasgow, who, having discov- 
ered after the sale, that a small bit of ground, consisting of little more than an 
acre, was not the property of Jordanhill, that his right to it was no other than 
a tack from the first Viscount of Garnock for 400 years ; he set forth the case 
in a petition to the Lords, and that he was willing to' retain the subject, if it 
should be found an effectual tack, upon his being allowed a proper deduction 
for the difference between a tack and a right of property, or if not, to give it 
up upon being allowed a defalcation of the value from the price ; and craved 
that the Lords might afford him such remedy as to them should seem meet. 

The case was stated by Lord Karnes, probationer, as part of his trial, who 
gave it as his opinion, that a tack of such endurance was not effectual against 
singular successors, but that it was good against the heirs of the granter. And 
though there was no occasion to give judgement upon that point, of its not be- 
ing effectual against singular successors, the Lords appeared to approve of that 
opinion, but only found, agreeable to the reporter’s opinion, that it was effec- 
tual against Garnock the heir of the granter ; and remitted to an Ordinary to 
hear parties on what deduction might be insisted for, as it was not a right of 
property. 

Fol. Dic. v. 4. p. 71. Kilkerran , (Personal and Real.) No 9. p. 394. 

*#* Lord Karnes reports this case : 

In the 1592, Lord Borthwick granted a rental-right of a husband-land in Li- 
gertwood, in favours of James Waugh and bis spouse, and the heirs of the mar- 
riage ; which failing, to the husband’s heirs whatsomever ; and his Lordship 
binds himself and his heirs, to warrant them and their foresaids for ever, a& 
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kindly tenants of the said husband-land, they paying of rent, six bolls bear, two 
bolls family-meal, &c. with 40 merks at the entry of every heir. 

In a removing of the heir of the said James Waugh by Ker of Moristoun, 
purchaser of the lands of Ligertwood, which was brought before the Court of 
Session by advocation ; the Lords found that a perpetual rental is not good 
against a purchaser, more than a perpetual tack. 

Sel. Dec. No 8. p. ir. 


1780. February 29. Gordon against Milne. 

Isabel Gordon possessing the estate of Edintore, as heiress apparent to her 
brother, disponed the lands to Dr Gordon, reserving her own liferent. Dr Gor- 
don used inhibition to prevent her doing any deed to affect the lands to his 
prejudice. ' Posterior to this diligence, she let a nineteen years lease, and died 
before its expiration. In a reduction of this lease, urged for the tacksman, That 
when it was granted, the disposition in the pursuer’s favour was merely a latent 
deed, he not having been infeft till long after. Mrs Gordon, on the contrary, 
being an apparent heir three years in possession, the defender’s possession, ac- 
quired from her bona fide , must be valid : The inhibition, though it might af- 
fect all rights that touched the property of the lands, could not affect those that 
touched merely the possession. The Lords, without seeming to lay any weight 
on the effect of the inhibition, were of opinion, that the defender, who had de- 
rived his right from a person not infeft, was not entitled to compete with a sin- 
gular successor who was infeft ; and they decerned in the reduction. 

Fol. Die. v. 4. />. JO'. 


*** This case is No 65. p. 7008. voce Inhibition. 


T794. December 10. James Waddel against John Brown. 

David MACQUATER.in 1791, by a missive, granted to John Brown, a lease 
of a dwelling-house and workshop in Glasgow for 17 years. Brown immediate- 
ly entered into possession. 

In 1792, Macquater sold these subjects to James Waddell, who, in 1793, 
brought an action of removing against Brown, in which he stated, that he had 
not been informed of the existence of the lease at the time of the purchase, and 
in point of law. 

Pleaded'. A lease is at common law a mere personal right ; Bankton,b. a. 
tit 9. § 1. The statute 1449. c. 17. has indeed made leases of “ lands” effec- 
tual against singular successor, but neither the letter nor the spirit of that sta- 
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tute apply to leases of urban tenements. -It is declared to have been made for 
the “ saftie and favour of the puir people , that labours the ground.” Indeed, 
at its date, there were no leases of houses within burgh, and therefore it could 
not be intended to remedy an inconvenience which did not exist. 

Besides, a farm or other ' rural subject, when let in lease, yields an annual 
profit ; from it the lessee in general derives the maintenance of himself and fa- 
mily, and upon the faith of the lease, he lays out his stock in making improve- 
ments. Such lease is therefore much more an object of favour than that of an 
urban tenement, from which the possessor derives no income, and on which he 
is not even entitled to make meliorations without the consent of the proprietor; 
Erskine, b. 2. tit. 6. § 27. ; 5th February 1680, Rae against Finlayson, voce 
' Tack. 

Answered : The act 1449, was meant to protect lessees of all heritable sub- 
jects, Stair, b. 2. tit. 9. § 2. ; accordingly, although poor labourers of the ground 
only are mentioned, it was early extended to lessees of mills and fishings ; be- 
sides, the word “ lands,” in our law language, comprehends burgage as well a$ 
rural tenements; 27th January 1768, Maclauchlan against Maclauchlan, voce 
Tailzie. 

The exclusion of urban tenements, too, from the benefit of the statute, in the 
present state of society, would be highly inexpedient and unjust, when leases, 
not of dwelling-houses only, but of valuable buildings within burgh for the pur- 
pose of manufactures, are frequently granted, and on the faith of the latter 
large capitals expended ; particularly, as the universal understanding of the 
country has long been, that they are good against singular successors. 

The decision, 5th February 1680, Rae against Ferguson, is erroneously stated 
in Lord Karnes’s Dictionary, the point now in question not having occurred in 
that case ; and as Mr Erskine refers to this decision, as abridged in the Die- . 
tionary, as the sole ground of his opinion, it is entitled to no consideration. 

The Lord Ordinary found, “ That the missive of set by David Macquater 
the former proprietor, in favour of John Brown the tenant, being clothed with, 
possession, is effectual against James Brown the purchaser.” 

On advising a reclaiming petition and answers, the Court considered the case 
as perfectly clear, and unanimously “ adhered.” 

Lord Ordinary,. Polkemmet. Act. Jo. Clerk . Alt. Ccnnel. Clerk, Mtnxtcs. 

R. D. fac. Col. No 142 .p. 326.. 


1781. July 4< Alexander M‘Kenzie against Gullcn, and Others. . 

At the judicial sale of the Winton estate, belonging to the York -Building 
Company, two lots were purchased by Mr M‘Kenzie ; who, having expededas. 
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charter, and taken infeftment, pursued an action of removing against the whole 
tenants and possessors of the subject. 

Among the defenders in this process, were the inhabitants of the village of 
Seaton ; many of whom, together with their predecessors and authors, had for 
ages possessed, for a trifling duty, the small tenements from which they were 
now to be removed. These subjects had been long considered by them as their 
property ; they had descended from father to son ; they had been transmitted 
to disponees ; heritable securities had tyeen taken upon them ; and they had 
been carried by legal diligence. The present possessors, however, had no feu- 
dal title to produce ; and, therefore, found it necessary to defend their possession 
upon the following grounds. 

Pleaded for the defenders ; imo. The subjects in question did not fall under 
the forfeiture of the Earl of Winton ; they never belonged to the York-Build- 
ings Company ; they made no part of Mr M'Kenzie’s purchase ; and, therefore, 
he has no title to pursue a removing from them. 

ado, Not only are the defenders entitled to maintain their possession, against 
one whose title to remove them appears defective ; but they are themselves 
proprietors of the subjects, having such a right as renders them irremovea- 
ble. 

That the defenders do not produce written titles, in the strict form now prac- 
tised, is not inconsistent with their being proprietors. It is no more than al- 
ways happens, where the right is older than the record. The ancient titles 
may be kept up by possession alone, without submitting to the modern forms 
of constitution by charter andsasine, which, as far down as the reign of James 
IV. were termed new inventions. Such was the opinion of the Court, and such 
was the judgment of the House of Lords, in the case between Lord Stormont 
and the irremoveable tenants, or perpetual rentallers of Lochmaben, voce 
Tack. And, under the authority of that decision, it is now incontroverti- 
ble in point of law, that a right of property in lands, wherever situated, may be 
effectually established without the intervention of written titles, Or a feudal in- 
feftment. 

Indeed, by the more ancient practice, no proprietor held his lands by more 
than simple possession ; and long after the feudal law had been introduced in- 
to Scotland, the only method of determining questions of property, was by the 
verdict of a jury, proceeding upon a proof of the possession. 

On this simple footing, many of the land-rights in Scotland long did, and 
some of them still do remain ; such as, 1 st, the rights of the tenants and rental- 
lers of the bishoprick of Glasgow, and monastery of Paisley, mentioned by Craig, 
lib. 1. dieg. 11. § 24. ; 'idly, Most of the rights to bishops teinds, which rest 
merely upon possession, and on their appearing in the rent-rolls of the crown 
kept in exchequer ; 3d//, All, or most of the rights to church-lands before the 
reformation ; whence the possession of churchmen for a much shorter period. 
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No 1 18. than the years of prescription, has, quoad such lands, been admitted as evidence 
of the property. 4 tbly. The rights of ministers to their glebes. And, ^thly. 
Such rights as that of the rentallers of Lochmaben, above-mentioned. Similar 
rights are known in most countries, where the feudal law has been established ; 
and such, in particular, are the copy-holds of England, which are founded sole- 
ly on immemorial possession. 

It is not, therefore, to be inferred from their wanting written titles, that the 
defenders are not real feudal ptoprietors of the subjects in question. That the 
reverse of this is the case, may be fairly presumed in re tam antiqua , from their 
long possession, and from the report made by the commissioners of inquiry, af. 
ter an accurate investigation of the rights of parties. It -is further proved by 
the old rental-book of the estate of Winton, authenticated by the Earl’s sub- 
scription, wherein, under the title of feu and rental mails, are specified about 
thirty different persons, paying in all L. 45 Scots of money duties ; and in the 
abstract, this L- 45 Scots is stated in one article as feu-mails; which shows 
clearly that they were feuers or proprietors. And, accordingly, two of the de- 
fenders in the present action have been assoilzied, as proving themselves really 
heritable proprietors. 

In this old rental too, several of the subjects 'are described as possessed by 
heirs and relicts ; which perfectly corresponds with the idea of a feudal right. 
And that the possessors were universally held and admitted to be heritable pro- 
prietors, appears from the various dispositions, securities, and diligences produced 
by them. It is also remarkable, that the family of Winton and the York-Build- 
ings Company gave no repairs to the houses possessed by the defenders; that 
their small duties have not been raised for time immemorial; and that no at- 
tempt was ever made to remove them, till the present action ; circumstances! 
which argue strongly in favour of the argument now maintained by them. 

It is therefore of no consequence by what appellation the defenders are de- 
scribed in the old rental-books; or even that they have been in use to call 
, themselves rentallers. The possessors of the four towns of Lochmaben were no 

where termed proprietors, but went under the denomination of poor tenants of 
his Highness’s property, occupiers of his Majesty’s lands, kindly tenants, and 
other names the most opposite to any idea of property ; their duties were cal- 
led rents, and their possessions rooms. Yet the court looked to the nature of. 
their right, and found them to be irremoveable proprietors. 

But supposing the defenders to be rentallers only, still their title will prove 
sufficient to defend them against the present action. Rentals are distinguish- 
ed by law into feu rentals and common rentals. Formerly, both kinds were 
considered as heritable rights, transmissible to heirs and other successors. And, 
although the act 1587, c. 69. declared rentals granted by the crown to be no 
better than personal liferents, it expressly excepted feu-rentals set to men and 


\ 


'•« 




Digitized by LjOOQle 



SlCT. 9. 


PERSONAL and REAL. 


103 1 3 


their heirs, and left common rentals granted by a subject upon their original No Il8.- 
footing. Whether, therefore, the rights of, the defenders are accounted of the 
one kind or of the other, they do not fall under the enactment of that statute, 
but must be heritable in the persons of the present possessors. 

Nor is the doctrine, that rentals are not good against singular successors, a- 
greeable to the principles of modern practice. Rentals are a species of tacks ; 
and the act 1449 declaring tacks to be real rights, makes no exception. Ac- 
cordingly, rentals have been sustained as giving a perpetual right ; Carruthers 
contra Irvine, 23d Janurry 1717, voce Tack ; and tacks for a term of endurance 
almost equal to perpetuity, are also sustained against singular successors ; 6th 
December 1758, his Majesty’s Advocate contra Fraser, voce Tack; 27th Janua- 
ry, 1760, Irvine of Luss contra Knox of Kirconnel, voce Tack. In the one 
case, the tack was for 1140 years; in the other, for 1260. The tacks on the 
estate of Ormiston too, which, in consequence of the indeterminable obliga- 
tion upon the landlord to renew them at every return of a certain period of 
years, do not substantially differ from a rental,, have been sustained as good a-, 
gainst a purchaser ; Wight contra Earl of Hopeton, voce Tack. And, as the 
act 1449, upon which all these decisions are founded, entitles every tenant, 
without distinction, to sit unto the issue of their terms, no good reason can be 
assigned for denying to rentals the benefit of that enactment. 

Answered for the pursuer : In order to support the defenders in their objec- 
tion to the pursuer’s title, it must be taken for granted, that they are the feu- 
dal proprietors of the subjects in question. For, if they ate not so, and if the 
Earl of Winton had a right to remove them from their possessions, there can- 
not be a doubt that his right is now regularly vested in the pursuer, by virtue 
of his charter and sasine. 

The charter conveys to him the village of Seaton, and every subject and 
right which formerly belonged to the York-Buildings Company, lying within 
the boundaries of his purchase. The subjects in question are locally situated in 
the village of Seaton ; and, therefore, it follows as a necessary consequence, 
that the right of removing the defenders, competent to the Earl of Winton and 
to the York-Buildings Company, was conveyed to the pursuer, as much as that 
of levying the duties which they are bound to pay for their several posses- 
sions. 

2, dly. Although a doubtful or a defective right may be .secured from chal- 
lenge by prescription, yet, a definite and temporary right can by no lapse of 
time become permanent and indefeasible ; nor can a proper feudal title be ere- 
ated by possession alone, without the intervention of.a charter and sasine. 

The case of rentallers in general affords no aid to the defenders argument on 
this point ; because, in fact, such rights were never reckoned to be of a per- 
manent nature. It is true, that, anciently, the King’s rentallers were held to 
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No 1 1 8. be heritable proprietors Balfour, voce Assedation, c. 28.; and they continued 
on that footing till the act 1587, c. 69, gave hiJ Majesty a power, with advice 
of the comptroller, to let the lands at an advanced rent, upon the death of any 
of the rentallers. But there was something very special in their situation ; 
Bankt. B. 2. T. 9. § 43. Placed, as they always were, around a royal castle, 
they might be cbnsidered as a sort of permanent garrison ; and their rights 
being perpetual, could be attended with little inconvenience, as a failure of 
duty in them, like that of any other subject, inferred treason, and was punish- 
able by an immediate forfeiture. Whereas a subject, who had not the same 
power of inflicting punishment on his rentallers, however undutiful they might 
prove, would naturally be led to guard against such inconveniencies, and cer- 
tainly would never have granted a rental, had it been reckoned a right of 
peipetual endurance. 

Accordingly, there is no reason to believe, that, at any period, rentals grant- 
ed by a subject wereaccounted permanent rights. The act 1587 was necessary 
to correct a mistake which custom had introduced, with respect to the King’s 
rentallers. His Majesty, however, did not always exercise the privilege con- 
ferred upon him by that statute ; and, in some cases, the lands, with the 
antient rentallers, came into the possession of a subject, who had no power to 
remove them. Upon this specialty stands the decision in the case of Loch- 
maben ; and, therefore, it can aflord no support to the general plea, that feu- 
dal rights may be created without writing. 

, Nor is the argument drawn from the different kinds of church-lands more 
conclusive. The destruction of the title-deeds belonging to the church, at the 
time of the Reformation, was so general, as to give occasion for a particular 
statute in favour of those who derived their rights from that source. 

But, that the possessors of the subjects in question were originally no better 
than rentallers, is abundantly evident. The family of Winton understood 
perfectly well the difference between a feu and a rental ; as is evident from the 
rights produced by the two .defenders that have been assoilzied, which are 
proper feu-charters granted by George Earl of Winton, in the 1662. The 
same difference was marked by the commissioners of inquiry, in framing their 
report ; and the very nature of the thing speaks it, that a chieftain establishing 
a set of rentallers at his castle-gate, by way of body guard, would chuse them 
for some qualification ; but would never think of fettering himself, by rights 
of an heritable or perpetual nature. Accordingly, that some of these rights 
were originally but rentals, cannot be disputed ; and so is to be presumed of 
all the defenders, who have no better title to produce. Every thing leads to 
that conclusion ; and the contrary can never be inferred from the negative 
circumstances alleged by the defenders. 

Indeed, this is a more favourable construction of these rights, than they are 
in every respect entitled to. For, that writing is necessary to the constitution. 
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as well as to the probation of rental-rights, is laid down by Lord Stair, B. 2. 
T. 9. § x8. ; Lord Bankton, B. 2. T. 9. $ 41. ; and Mr Erskine, B. 2! T. 6 . 
§ 37 * Yet, not one ot the defenders has produced any thing that has the 
smallest resemblance to a rental ticket ; nor can they even connect themselves 
with the persons mentioned in what is supposed to be the list of the original 
rentallers. 6 

But, folding the rights in question to be really good rentals, it is a propo- 
sition, established by -the concurring opinions of all our most respectable 
authors, that a rentai-right, granted even to heirs, goes no further than to the 
, heir ; Craig, lib. r. dieg. 9. $ 10. ; Spottiswood, tit. Removing and Ren 
tals p 290. ; Lord Stair, B. 2. tit. 9. § 17. And his Lordship mentions a case” 
I^rd Seaton centra his Tenants, (See Tack,) which shows that the family of 
Wiixtoh did not understand a rental to be more than a temporaty right pen 
dent on the behaviour of the rentaller, and renewable, or not, at the master’s 
pleasure ; lb. § 19. ; Sir George Mackenzie, B. 2. T. 6. fin* Bankton R 
T. 9. Ui.; Erskine, B. 2. T. 6. § 37, and 38.; Ker agaimt Waugh, No 115. 
P* ^ ° 3 ° 7 - 

In opposition to these authorities, the decision in the case of Lochmaben 
proceeding upon a speciality very different from any thing that occurs here’ 
can have no weight. Both the general principle, and the particular usage of 
this barony, concur in reprobating the idea of a rental’s conveying a nermLn 

T\- , Th l“ S ' ° riginal aU,hMS - ‘^.considered ,»Z S X 2 0 Z 

able light, had no more than beneficial leases for two lives : and thev hav. 
produced nothing to show that their right now stands npon a better footing 
bsor does the pursuer’s situation, as a singular successor, render his right „f 
removing more doubtful. His title is rather the better on that account f!. 
obligations respecting lands, which would be ineffectual again,, a purchaser 
era frequently snstamed against the granter and his heirs. But, as the rightt 
of the defenders terminated many years ago, with the lives of the first heirs 
^pursuer’. * We “ “ sist in !he *"•«* >«ion stands altogether ungues, 2 

Few of the Judges expressed any doubt and the Court adhered to the im„ 

locptor tff the Lord Ordinary ; • Sustaining the pursuer’s title, and decerning i» 
the removing. uin 6 


Lord Ordinary, BraxfielJ. 

Alt. G. Wallace & Crothie. 


L. 


Act. G. B. Hepburn ElpbinsJon, 
Clerk, Robertson. 


Vox.. XXIV. 


Fat. Die. v. 4. A 71. Fac. Col. No 70. p. l l6 . 
57 * 
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No 119. 

The right of 
the Crown - 
rentallers of 
Lochmaben 
may be trans- 
mitted by 
infeftment. . 


1 




17 95 . f.ebntary 4 . 

Irving and Jofp, and their Attorneys, against John Collins. 

, The rentailers of. Lochmaben' obtained their rights from the Crown at a 
remote period. Their lands now form part of the barony of Lochmaben* the 
property of the Earl of Mansfield. In an action of declarator brought by them 
against one of his Lordship’s ancestors, it was found, (2.8th 'December 1726)4 
‘ That they have such a right of property in these lands, that they cannot be 
removed, and that they may dispone their right to extraneous persons,’ voce 

James Ker, senior, one: of these rentallers, granted an heritable bond to John 
Collins, over part of the lands contained ih his rental-right. Infeftment fol- 
lowed on the precept of sasine in the bond, and the sasine was duly recorded* 
James Ker, senior, afterwards* conveyed his rental-right to James Ker his 
son, who again sold it to John Forsyth. 

Messrs Irving and Jopp, creditors of James Ker, junior, having arrested the 
price of the subject ih Forsyth’s hands,' he brought a multiplepoinding, in 
which he called both Collins and Irving and Jopp, who also brought a reduce 
tion of Collins’s bond and sasine. These actions having been conjoined, Irving 
and Jopp 

Pleaded ; The proper and customary-mode of creating a burden upon rentals; 
is by a wadset-bond, which, when followed by -the attestation of. a notary; 
certifying that the creditor was put in real possession of the lands, completes . 
the security. The infeftment taken by- Collins is inept, because the granter of 
the heritable bond not being infeft himself, he could not give a- warrant for 
infefting another person. It is besides- clear, that rentallers, whose rights are 
derived from a- subject, cannot grant an infeftment, because they mav be 
removed at pleasure; 4th July 1781, ^Mackenzie against Gullen and others, 
No 1 18. p, 103 10. ; and .although the rights in question have been, by the de- 
cision in 1726, declared permanent and transmissible, % hey are in other respect* 
©f the same nature; , ' 

Answered :The granter- of the heritable bond had the substantial right to 
the lands vested in his person, and as the law has laid down no precise form 
for the transmission of his right, there is nothing improper in his. adopting the 
usual mode! of conveying, landed property ; see Sinclair against Couper, voce 
Virtual. Proprietors frequently grant feudal conveyances of subjects, parti- 
cularly of patronages, which they themselves hold allodially. 

The Lord Ordinary * repelled the reasons of reduction, assoilzied the defender, 
and, in the multiplepainding, preferred the said John Collins.’ 

On advising a reclaiming petition, and answers, it was 
Observed on the Bench ; Although the subject in question be burdened and' 
Hansmitted without infeftment, yet it is capable of being feudalized. 
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The mode which has been followed in the present instance, is even prefer- No 119* 
able to the ordinary method of a wadset-bond and notorial instrument, in so 
far as it obliges the grantee to put hie sasine on Tecord, which renders the trans- 
action public. 

The Court unanimously ‘ adhered.’ See Tack. 

Lord Ordinary , AnitrviHe. For Irving and Jopp, R. Hamilton. Alt. JPilBanuon. 

■ Clerk, Pringle. 

R. D. Fol. Die. v. 4. p. 71. Foe. Col. No 153. p. 350. 

t 

Clauses in Tacks, real or personal. See Tack. 

Assignation to mails and duties, no real right. See Competition. 

Pension when real, when personal ? See Pension. 

Faculty to burden, when made real? See Faculty to Burden. 

Fraud good against the purchaser’s creditors. See Fraud. 

Disposition with the burden of debts, with regard to questions betwixt the 
granter’s creditors and accepters. See Passive Title. 

Payment or intromission, if good against a singular successor in an infeftment : 
of annualrent ? See Annualrent, Infeftment of. ' 

See Appendix. 
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1757. March 9. Macleod of Gearies against Hugh Fraser of Lovat. 

J^okald NeiLson, then of Assint, did. aitna 1615, grant a feu of the EilP to a' 
lands of Oldiany to John Maceanreoch and his heirs, fin: a yearly feu-duty reversion, 
of 13 9. 4 d. Scots ; proviso. That John M a oe aur e o ch should grant a letter of 
reversion, bearing the lands to be redeemable after 19 years, by payment or 
consignation of 1000 merits. John was infeft and put in possession ; but, in 
the 1676, was violently turned out of possession by John Mackenzie, who ha- 
ving by this time acquired several adjudications upon die estate of Assint, 
was, by virtue of these titles, in possession of the estate. In the year 1730, 
Margaret Maceanreoch, heir to the wadsetter, was repossessed by authority 
of the Court of Session; and, about the same time, obtained a decreet 
against Kenneth Mackenzie, son to the said John, for 16,300 merks, as the 
supposed amount of the rents and profits of the wadset-lands, during the 
years the wadsetter was illegally kept out of possession. 

In the ranking of the creditors of the said Keriheth Mackenzie, Macieod 
of Gearies, in right of the said Margaret Maceanreoch, insisted that the 
wadset could not be redeemed as originally upon the payment of the 1000 
merks; but that the wadsetter is entitled to hold possession till the 16,300 
merks be also paid. Answered for the creditors ; Supposing this defence to 
be good against Mackenzie of Assint, it is certainly not good against credi- 
tors who have adjudged the estate from him ; “ which accordingly was 
* found.” 

The present case coincides with an eik to a reversion of a wadset. Such 
eik is good by paction against the original reverser or his heirs. The same 
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NO. 1. holds even without paction. A reverser, when he redeems a wadset, is 
bound in equity, over and above the wadset-sum, to pay every farthing he is 
due the wadsetter upon any separate account j and the equitable defence of 
retention, calculated to lessen the number of processes, will preserve the 
wadsetter in possession till this piece of justice be done him. According to 
this rule, the defence insisted on for the wadsetter is undoubtedly good 
against Mackenzie of Assint. But will it.be good against Assint’s creditors, 
or against an onerous purchaser ? Even an eik to a reversion protects only 
against the reverser, whose debt it is, and not against a purchaser, multo mi- 
nus an ordinary debt. Retention, is an equitable remedy, introduced to save 
multiplicity of processes ; and there is neither equity nor expediency to su- 
stain it against a purchaser. 

Sel. Dec. No. 128. p. 184. 


1805. March 6 . 

Sir Robert Preston against the Earl of Dundonald’s Creditors. 

NO. 2. 

A feu? out a. In i 745, Sir George Preston of Valleyfield feued out a small piece of 
piece of ground called Kirkbrae, to General James Cochrane, absolutely and irre- 
whcTigain deemably. The right was completed by infeftment, (27th November 17^.8). 
dispones it to General Cochrane sold the property to his brother Charles, who, of the same 
by a 'separate < ^ ate (3 ot ^ J une *75°) w *th the disposition in his favour, executed a back- 
deed, a right bond in favour of the General, by which he bound himself and his heirs, 
Hon'in favour ^ e ^ ore disposing of this subject, it should be offered to Sir George or his 
of A. C’s heirs at the sum of L. 307 : 13 : 4 Sterling: 

Charles Cochrane was never infeft in this property ; but he had previous- 
ly (25th June 1749) executed a disposition of the estate of Culross, and in 
general of acquirenda as well as acquisita, in favour of the Earl of Dundo- 
nald. . : • 

The Earl made up titles to the estate of Culross, by obtaining from the 
Crown, of jvhom it held, a charter of adjudication, in implement of the dis- 
position 1749, and taking infeftment on it ; but the Earl’s right to Kirkbrae 
remained personal. 

. In 1780, the Earl’s affairs having become embarrassed, Sir Charles Pres- 
ton, the son and heir of Sir George, brought an action before the Court, for 
having the above-mentioned clause in favour of his family made effectual ; 
In this action the Court (20th December 1781) found, “ That the tenor o t 
“ the back-bond and obligation libelled on, ought to be inserted in all the 
“ subsequent titles and investitures of the piece of ground in question.” 
(See No. 22. p. 6569). Decree of non-entry was also obtained by Six Charles, 
against the Earl* 


right remain- 
ing personal, 
A’s right of 
pre-emption 
is found to 
qualify Cs 
right, and 
available a- 
gainst credi- 
tors at a ju- 
dicial sale of 
his estate. 
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An action of sale having been brought, an order was obtained from the NO. 2 
Court for exposing to sale the estate of Culross, including Kirkbrae. 

Sir Charles petitioned the Court, in virtue of his claim to the reversion of 
Kirkbrae, provided by the back-bond, and secured by the decree 1781, stating, 
that the lands consequently could not be exposed to sale, and praying that 
they might be struck out of the order for sale. 

The Court (9th February 1797) found, “ That the petitioner has right to 
“ redeem the lands of Kirkbrae, on payment of the sums mentioned in the 
** prayer of the petition.” 

Lord Dundonald reclaimed ; but his petition was (8th July 1797) refused, 
without answers. Upon advising a second reclaiming petition, memorials 
were ordered. 

Upon advising these, the Court (21st November 1798) found, “ That the 
“ right of pre-emption claimed by Sir Chatles Preston, in virtue of the 
“ back-bond, is not a real burden upon the lands of Kirkbrae, and conse- 
“ quently cannot be effectual against creditors ; and therefore, that these 
“ lands must be sold for payment of the debts due by the common debtor, in 
“ terms of the act of roup.” 

A reclaiming petition for Sir Charles was (7th December 1798) refused, 
without answers. 

The judicial sale having proceeded, the lands of Kirkbrae were sold along 
with the others. 

Sir Robert Preston having succeeded his brother Sir Charles, presented a 
petition of appeal against the judgment of the Court. The cause was by the 
House of Lords, (13th April 1802), “ remitted back to the Court of Session 
“ in Scotland, to review the interlocutors complained of; and particularly, 

“ to find whether the back-bond given by Charles Cochrane, (30th June 
“ 1750), as mentioned in the pleadings, is not a real burden on the lands of 
“ Kirkbrae, it having been found by the interlooutor of 20th December 
“ 1801, that the tenor of the back-bond and obligation libelled on, ought to 
“ be inserted in all the subsequent titles and investitures of the piece of 
“ ground in question, which, by the decree of the Court of Session, in a pro- 
** cess of non-entry, remains in the superior’s hands, together with the mails 
“ and duties thereof, and will so continue, ay and until the lawful entry of 
“ the righteous heir ; and also to find, whether the terms of said back-bond, 

“ supposing it a real burden, are not sufficient to entitle the appellant to a 
“ pre-emption.” * 

When the cause came back to the Court, memorials were ordered, and a 
hearing in presence took place, when it was (9th July 1803) found* “ That 
“ the back-bond given by Charles Cochrane, 30th June 1750, is a real bur- 
“ den on the lands of Kirkbrae, and therefore find, That Sir Robert Preston 
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NO. 2. “ has right to redeem those lands, upon payment of the sums mentioned in 
" the petition.” 

The common agent for the creditors and the purchaser reclaimed, and 

Pleaded: By the judgment 1781, the Court seem to have guarded against 
giving any deliverance upon what effect this hack-bond would have upon the: 
rights of parties, if inserted in the investiture. The object was merely to as- 
certain the obligation, such as it was, and to ordain that this should appear 
in the future titles, whatever might be its legal effects. Now, even although 
it bad been inserted in the investitures, it would not have been effectual 
against creditors ; for it was an obligation, not originally executed in favour 
of the grantor of the feu, hut was taken by the vassal from his disponee, and, 
in all its terms, conceived merely as a personal obligation ad factum prce- 
standum upon the part of the gcanter, There is no. clause which could en- 
title the family of Valleyfield to secure it upon the lands; nor is it guarded 
hy a ay nullity in case of contravention, qor declared to be a burden or con- 
dition of the. grant. 

The back-hood is not such a right of reversion as the law acknowledge^ 
and, by registration, makes effectual against singular successors 5 for it was 
never to be in the power of the supposed reverser, to use: bis right of seyer- 
. sion, so long as the wadsetter had no compulsitor, by requisition and dili- 
gence, to oblige the reverses to pay the money advanced and take back the 
lands. 

The back-bond, therefore, is oot a reversion, hut ; imposes a limitation 
upon the vas#al ? s,peiwer .pf alienation. It creates a kind pf entail, burden- 
ing the. eight of the heir in possession, in favour of the superior and his 
heirs. Every such right must be strictly interpreted, and. can only be en- 
forced against third parties hy irritant and resolutive clauses; Ersk. B» 2. 
Tit. 5. § *8, ; B. 2. Tit.. 3. § 13, ; Stirling against Johnston, 4th January 
* 757 » No * 7 Q* P- * 34 *- 

Rut, although the right to. the lands was only personal in Lord, Dundo- 
nald, it does not follow that his right, and all who derive through him, must 
he affected by this back-bond, which is admitted to be merely personal, 
because it has not been inserted in the investitures. If, however, when it 
had so been inserted, it would not. have been good against the real right ; 
while it remains personal, it cannot, for the same reason, be good against a 
personal right in the lands. Besides, in all personal rights, there, seems to 
be a distinction between the grant of a right and the obligation to grant it. 
The one is effectual against singular successors, the other is. not. The ob- 
ligation in question is plainly of the latter description, importing a personal 
obligation upon the. grantee and bis heirs, in case of a sale, to offer the sub-, 
jeet to the superior, but this has been attempted without burdening the, lands. 
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or qualifying the right in such a manner as to be effectual in a question NO. 2. 
with any other parties than the granter and bis heirs. 

Answered : It never was doubted, that one person may acquire a right in 
behalf of another ; and the party in whose favour it is stipulated, is as com- 
pletely entitled.to the benefit of it, as if it had been acquired by his own sti- 
pulation. 

When such an obligation is inserted in the investitures, as by. the decree 
in 1781 it ought to have been, it necessarily becomes a real burden or qua- 
lity of the right, and thus effectual against the whole world. The Court 
did not declare it to be a real burden, because, strictly speaking, it could 
not be so, while it was not inserted in thp investitures } but it Was declared, 
that the right to the lands could not be made real, without the right of pre- 
emption being made real also. A condition for payment of debts which, 
in its own nature, has no connection with the lands disponed under this 
burden, may be made real *, still more must condition's become real when 
inserted in the investitures, which directly relate to the lands themselves, and 
are necessarily connected with them, such as that of pre-emption, which 
; can only be implemented by means of the lands. A clause de non alienando, 

• formerly was real and effectual against singular successors, when Inserted 
in the Investiture : It required no irritant or resolutive clause to give effect, 
but operated directly as a real quality or burden of the right, A. condi- 
tional right of reversion, to take effect when- the dispone* chqpspj^ pr finds 
it necessary to sell, which is the description of a right of pre-emptiop, is 
just as valid and legal, and as effectual on the existence of the condition, 

- as a right of reversion which is unconditional, which, when incorporated in 
the right, it never was doubted, qualifies it without irritant aqd resolutive 
clauses. Entails which depend altogether on the will of the proprietor, 
without any contract with any other person, necessarily must contain irri- 
tant and resolutive clauses ; but reversions arise ex contractu, constituting a 
dis tin ct right in the person of a certain individual and his successors, which 
belongs to them, and is their property, just as much as the dominium of the , 
lands, under its burdens and qualities, is the property of the fiar. It might 
be equally well maintained, that rights of servitude or liferent, or even a 
security for debt constituted by way of real burden in the infeftment of the 
property, cannot be effectual without irritant and resolutive clauses. 

But the right to those lands was entirely personal ; and by the Very na- 

• ture of auchrrights, .they must be subject to every condition, quality pnd ex- 
ception, in the person of a singular successor, to which they were liable in the 
person of the original holder of the right. No person can take the right 
otherwise than it is : Being a mere jus crediti it cannot possibly be differ- 
ent in the assignee, from what it was in the original creditor ; Ersk. B. 2. 

Tit. 3. § 48. It is not here merely an unilateral personal deed, where there 

E 


9 

Digitized by 


Google 



6 PERSONAL AND REAL. [Appendix, Part I. 

NO. 2. may be a distinction between the granting of a right and an obligation to 
grant it, (though contrary to the opinion of Stair, B. a. Tit. 9. § 6.) ; but it 
is. a mutual contract. While it remains personal on both sides, and unim- 
plemented, it is clear, that the right of pre-emption cannot be defeated, un- 
less it can be made out, that one party to a mutual contract, or his assignee, 
may take the benefit of that contract, while it still remains in nudit finibus 
contracts, without implementing the mutual clauses to the other party, or 
those in his right. 

“ The Lords (6th March 1805) find. That Charles Cochrane, who grant- 
“ ed the back-bond in question, in favour of Sir George Preston, had only 
“ a personal right to the lands of Kirkbrae, which never was completed by 
“ infeftment, either in his favour or in that of his successor Lord Dun- 
u donald : Find, That the said back-bond never was inserted in the title of 
“ the said lands, though ordered to be so by the interlocutor of this Court, 
“ in 1781 : Therefore find it unnecessary to determine whether, if theback- 
“ bond had been so inserted in the titles, and infeftment had followed, it 
“ would or would not have constituted a real burden on the lands : But 
“ find, That the personal right in Charles Cochrane, and his successor Lord 
“ Dundonald, did remain qualified by the condition in the said back-bond 
“ in favour of Sir George Preston ; and that the adjudication led by the 
“ creditors of Lord Dundonald, can only attach the said personal right, sub- 
“ ject to the said condition : Find, That such interest as Lord Du nd onald 
“ has in said lands, is properly comprehended in the summons of sale ; and 
** therefore find, That Sir Robert Preston has now right to redeem said lands, 
“ on payment of the sum of L. 307 : 13 : 4, mentioned in said back-bond ; 
and decern accordingly.” 

Ad. Solicitor-General Blair, Roet, Maconocbie . Agent, Ja. Thornton, W. S. 

Alt. Willianuon, Gilliee . Agent, Rob. Wot ton. Clerk, Menniet. 

Fac. Coll. No . 204. p. 456. 


1805. February 22. Sommer vails against Redfearn. 


NO. S. 

A personal 


In the books of the Edinbugh Glasshouse Company, stock to the amount 
of L. 2000 stood in the name of David Steuart. At that time, be was a 
d in trust, partner in the firm of Allan, Steuart and Company ; which copartnership ha- 
tTOtter v jpg b ee n dissolved, a new one of David Steuart and Company, consisting 


rijjht being 
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of Mr Steuart, and Alexander Sommervail, as partners, was formed. In NO. S, 
the books of that concern, the stock was entered as the property of the com- 5* preferable 
pany ; and the reason why this did not appear in the books of the Glass- 
house Company, was said to be a rule which prevented any company from signee of the 
being a stockholder ; so that each was obliged to take his stock in the |j^ s *** • “ ct 
name of a trustee. of the trust. 

In 1796, the company of David Steuart and Company was dissolved, but 
the concerns were not immediately settled. In August 1797, Mr Steuart 
borrowed from Francis Redfearn, Esq*,. L. 1400 on bis own account ; in se- 
curity for which, he assigned to him bis share in the Glasshouse stock, 
standing in his name. On the day the assignment was granted, (23d Au- 
gust 1797) it was completed by intimation. 

Alexander Sommervail insisted that he had a preferable claim over this 
stock, as belonging to David Steuart and Company. 

A multiplepoinding was brought in the name of the Glasshouse Compa- 
ny, calling into the field the trustee on- the sequestrated estate of Mr Steu- 
art, who had by this time stopped payment, Mr Redfearn and Mr Som- 
mervail. 

No competitor having appeared, Mr Redfearn (29th June 1801) was pre- 
ferred. 

Sommervail raised a reduction of the assignation to Mr Redfearn, which 
was ^emitted to the process of multiplepoinding, and conjoined with it, and 
the Lord' Ordinary 44 finds, That the purchase of the stock of the Edin- 
44 burgh Glasshouse Company in question, was made in name of David 
44 SteOart as an individual, and not in name of David Steuart and Compa- 
44 ny : Finds, That Mr Steuart was not only allowed to remain in the quiet 
44 and undisturbed possession of said stock, as absolute proprietor, for a 
44 considerable time after the purchase, but for several years after the com- 
44 pany of David Steuart and Company was dissolved ; therefore, and in 
44 respect it is not alleged that the defender Francis Redfearn was in main 
44 fide to accept the assignation under challenge, repels the. reasons of re- 
44 duction, assoilzies the defender from the conclusions of the action, and 
44 decerns ; and of new prefers him in the multiplepoinding to the fund in 
44 medio, for payment of the sums contained in his interest produced y and 
44 decerns in the preference, and for payment accordingly.’* 1 

Sommervail having reclaimed, the Court (1 8th January 1805) 44 Alter 
44 the interlocutors of the Lord Ordinary reclaimed against : Find the al- 
44 legation of the stock in question having stood in the person of David 
44 Steuart, in trust for David Steuart and Company, relevant to exclude the 
44 assignment granted by David Steuart to the defender Francis Redfearn y. 

44 and remit to the Lord Ordinary to proceed accordingly.” 

E 2 
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3 . Mr Redfearn reclaimed, and 

Pleaded : When a moveable right has once been formally vested in any 
person, as a holder of k, the subject of that right must be held' to be his 
property, and as such is liable to his power of disposal. From circumstan- 
, ces attending the acquisition of such a right, he may lie under collateral 
and latent obligations to third parties, which, like other personal obliga- 
tions, may be secured by means of legal diligence ; but unless such be. used, 
the right mu9t remain unfettered by any latent claims of others than the 
debtor. The onerous and bona fide acquirer of such a personal right* by a 
regular transference from the person who ex facie is .' proprietor, tegulafly 
completed by intimation to tbe debtor, is secure against every latent claim 
of these parties. Intimation is the solemnity requisite for completing the 
right of the assignee, and for divesting the original cedent, to the effect of 
rendering the assignee preferable to all the other creditors, of the cedent, 
and, among others, to those who may have obtained prior assignations from 
him to this very subject, but which those prior assignees have neglected, to 
complete by intimation, who are, therefore, in no better situation than or- 
dinary creditors of tbe common author ; Stair, B. I. Tit. 3. § 6. ; Bankt. 
B. 3. Tit. 1. § 6. ; Ersk. B. 3. Tit. 5. §’3. The prior assignee may have an 
action upon the warrandice in the assignation against tbe cedent ; but this 
cannot affect third parties. Intimation is, in such a case, equivalent to pos- 
session of a moveable subject, and must therefore cut off every claim a| the 
instance of mere personal creditors, which every person competing ; witih 
the assignee, whose assignation is intimated, is held to be, whether he founds 
his claim upon a prior assignation and declaration of* trust, -or on any ether 
ground whatever. It is true, that no one can confer upon another ia hotter 
right in a subject than he possesses himself. If be has no right at all, none 
can be received from him ; and if his right be qualified, tbe condition on 
which be holds it, must pass with his conveyance of it, according Co the 
principles in the civil law, “ Nemo plus juris in alium transferre potest, 
“ quam ipse habet,” and, “ Assignatus utitur jure auctoris.” But- this 
rule seems to apply merely to questions between an assignee and ‘the origi- 
nal debtor or obligant in the right assigned, who cannot be subjected 'to a 
greater extent in favour of an assignee, than he would have been to the ce- 
dent ; because it is an easy matter for the assignee, before he purchases the 
right, to make inquiry of tbe debtor, whether the debt is truly due, or if 
he has any counter claim against the original creditor. The rule does not 
seem at all applicable to questions between an assignee and third parties, 
whose claim upon the cedent cannot be discovered by any inquiry or investi- 
gation. When it is said, that all exceptions competent against the cedent are 
good against the assignee, nothing more is meant, than that the debtot' still 
may plead all the defences competent to him, against the debt as it stood in 



t 


Digitized by v^ooQle 



A>penuix, Part I/]-. PERSONAL AND REAL* , 9 

the person of the cedent. It is admitted, that a posterior assignation first NO. 3. 
intimated, is preferable to a prior one which has not been intimated ; but 
there seems no difference between this case, where the person conveys a 
right which he once had, but which bp had previously given away, and 
one who conveys a right which apparently stands in his person, but which, 
by a latent trust-deed, is held .for behoof of others. In both cases, the 
simple form of intimation would have prevented fhe wrong, and in both 
the safety of commerce demands, -that the same rule should be adopted. 

The decisions which have been .quoted, nifty all be reduced to two classes, 
equally remote from the present case ; such as relate to questions .between 
the assignee and the common debtor, and such as arise between the trustee 
and the mere personal creditors of the common debtor, not his onerous as- 
signee whose right is completed by assignation. The mere personal credi- 
tors of the trustee can attach the subject only tantum et tale as it stood in 
his person ; but in the other case, the cedent is completely divested of every 
right which he had ; and a complete and absolute title to it is vested in the 
person of his onerous assignee, to the effect of giving him a preferable right 
over a prior assignee, who has neglected to complete his right by intima- 
tion, but for whom the cedent may very well be said; to stand in the cha- 
racter of trustee. . ! 

. If effect be given to latent personal claims, at the mstance of third par- 
ties, the commence of all land* of stock, aftd other moveable securities will 
be greatly injured ; and it never can be necessary for an intending purcha- 
ser of such a right, to do more than \o inquire if rba subject really be vest- 
ed in the person of his author, and if the debtor has no counter-claim against 
him., ' •; 

Answered : When any person holds a subject in his possession, which is 
not his property, no act of his can transfer the property to another, to the 
prejudice of the real oivner. When his right in it is limited, every right 
which he grants must be burdened with the limitations under which he 
holds it. Property in moveable corporeal subjects, can, by the law of Scot- 
land, be transferred in no other way than by actual delivery ; but posses- 
sion and property are by tm-m^uns iweparable. A subject may be in pos- 
session of a person who isoot ;ent tiled itoeKerois^e a single act of property, 
as the real owner may resume the possession whenever he ib^ks proper. 

In all cases where any one transacts with the possessor of a moveable sub- 
ject, he rubs the risk .of finding that he holds. it on such term* do not en- 
title him 'to make it his own, or to dispose of <it. He must trust to the cha- 
racter of the party with whom he deals. In the same manner, and even a 
fortiori, in incorporeal personal- rights, tbeowire possession, .of the nominal 
right affords no more than a presumption regarding the property of it, and 
consequent right to transfer it to another. The pecson who is really the 
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proprietor, has alone the right of disposal. In incorporeal rights, an assig- 
nation intimated is equivalent to delivery of a moveable corporeal subject ; 
but, in both, the nature of the right so transferred, depends upon the right 
vested in the former holder of it. If he be proprietor, the transference of 
possession completes the transference of property. If the cedent was truly 
unlimited proprietor, his assignee is secure by intimation ; but if he be 
merely possessor of the document of debt, he may transfer the possession 
of it to another, which is all that he has ; but he cannot transfer the pro- 
perty which he has not. The qualifications and exceptions which affected 
the right in his person being radical and intrinsic, must pass along with it 
into whatever hand it comes, for the real proprietor can never be thereby 
excluded from vindicating his own right, the rule being, Assignatus utitur 
jure auctoris. The right to this stock never belonged to Mr Steuart, but 
was a mere trust in him from the beginning, for his creditors ; and as 
a trust does not require intimation to give it full effect, the right of the 
trusters was all along complete. Feudal rights stand on a different footing, 
on account of the faith due to the records ; Stair, B. i. Tit. io. §16. ; 
B. 4. Tit. 1. § ai. ; Bankt. B.4. Tit. 45. $ 34., § 402. ; Ersk. B. 3. Tit. 5. 
§ 10. ; Keith against Irvin, 23d December 1635, No. 21. p. 10185. ; Street 
against Hume, 9th June 1669, No. 4. p. 15122. ; Gordon against Skein, 6th 
July 1676, No. 1. p. 7167 ; Monteith against Douglas, 8th November 1710, 
No. 26. p. 10191. ; Sir James Baird against Creditors of Murray, 4th Ja- 
nuary 1744, No. 15. p. 7737. 

The Court “ adhered.” i 

Lord Ordinary, Craig , Act. Solicitor -General Blair 9 Douglas . 

Agent, Jo. JVaucbope , W. S. Alt. Hay , Thomson . Agent, Jo. Anderson, W. S. 

Clerk, Mackenzie. 

F. F&* Coll. No. 224. p. 508. 


1808. June 'll. ' 

WILliai* Wallace Pursuer* against JohnOsburn Brown, Writer to 
the Signet, Trustee for the Creditors of Robert Smith, Builder in Edin- 
burgh, Defender. 

When shat psit of the New Town of Edinburgh, consisting of Heriot- 
Row, and lying to the north of Queen Street, was projected, a plan was 
adopted, which contained the elevation of each house, and obliged the build- 
ers to have mutual chimney tops mid gabies; 
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When the execution of this plan was begun, the trustees of Heriot’s NO. 4 . 

Hospital, the superiors of the ground, had been in the practice, where one [Mother be- 

area was feued out, to pay the half of the mutual gable when the house was came bank- 

finished. This was done with the view of having the street finished with payingfor^ 

the more expedition ; and the Hospital had an opportunity of being in- hi* propor- 

demnified when the next area was feued out. °f ,l * 

. The former 

The Hospital altered this arrangement ; and exposed certain lots with ^ found to 

the following condition: — “ ist. That the purchasers of the several lots J? a, * a P|, e : 

..... . ..... , . .... , ferable claim 

“ shall be bound and obliged to carry up the respective buildings to the t0 ex . 

“ level of the street,' and to complete the cellars and side pavement, between pen*e of die 

“ and the term of Candlemas 1804, and to have their houses completely §, e 

“ roofed in between and the term of Martinmas 1804, and that under the the property 

“ liquidate penalty of L. 100, to be paid to the treasurer of the said Hospi- andfolming 

“ tal by the purchaser of each lot, over and above performance, 2d, That a part of the 

“ the exposers are not to be at any expense for building mutual gables, 1 

“ but the purchasers shall have their recourse for the half of any mutual 

“ gables, upon the persons purchasing the adjoining area, who shall be 

“ bound to pay the same when the said contiguous purchaser begins to 

** build, with interest thereafter.” 

Two conterminous areas were purchased ; the one on the east by Ro- 
bert Smith, the bankrupt,— -the other, on the west, by William Wallace, 
the pursuer. Smith was not infeft. 

On his area the pursuer built a dwelling-house, of which the gable and 
garden-wall were mutual with his neighbour Smith ; and Smith became 
bankrupt, without either paying the proportion of this mutual wall due by 
him, or building a house on his area. 

. Mr Osburn Brown, having been appointed trustee on the sequestrated 
estate, exposed the subject to sale, under a declaration, that “ half of the 
“ mutual gable on the west is to belong to the purchaser;” — the defender 
thus taking on himself the question respecting the expense of the mutual 
gable. The pursuer became the purchaser. The trustee refused to. prefer 
the pursuer &r the half of the mutual wall ; upon which he raised an ac- 
tion for the price ; and the cause haviog been debated before Lord Craig, 

Ordinary, the following interlocutor was pronounced, (nth Decem- 
ber 1806.)—-” On hearing parties, find, that although there is a debt due to 
“ the pursuer for the erection of the gable in question, yet he has no pre- 
“ ference on the subjects in question therefor.” 

The Coiitt differed in opinion from the Lord Ordinary. By the plan 
prescribed to the feuar, any person building a house in this situation must 
erect a mutual gable. This proceeds not on any contract with the coo- 
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NO. 4 . terminous heritor, but from the necessity of his situation. The ground on 
which the mutual gable stands is common, mutual, and indivisible ; and 
therefore there is no room for the maxim, inadificatum cedit solo . The 
gable, in fact, was the property of Wallace the builder, till paid for ; and 
till then he had a right to prevent Smith, or his trustee, from using it, or 
adjecting to it any building. 

The Court altered the interlocutor of the Lord Ordinary; and found 
the pursuer entitled to retairi the price or Cost" of erecting one half of the 
gable in question ; and, on advising a reclaiming petition, and answers* 
adhered, 21st June 1808. 

Lord Ordinary, Craig* Act. Ge$* yds. Bid* . Alt. TSJ'IXauglet ttj; ffarrowdr,. 

Agent Rich. Ciegbdrn (3? y. Of. Rtomm* (£l<ir k, iWwrv 

J. IK . ' Fac. Coll. No. 57. j£. 215. 


1808. June 22. William Martin 1 agfiifist Janet Paterson. 


NO. 5 . 

Circum- 
stances in 
which a re- 
servation in 
a disposition 
entering the 
sasine, and 
making part 
of the inves- 
titure, did 
not consti- 
tute a real 
burden on 
the lands. 


On tbe 23d day of August JosephMundeli conveyed his moveable 

funds to Messri Gordon and .Goldie, os trustees, Ife likewise, executed a 
disposition of his landed property in favoorof htt nepbe.W» William John- 
ston, and hie heirs, under bnrdda of thei , 6Mdtv, of !*♦ 800, payable . to his 
trustees, to be applied in terras of the trufet * i After a nar ratjvp of love and 
favour, the disposition proceeds, “ Likefes I, by these presents, with, and un- 
« der the reservations, burdens, provisions* fend cowiitiansiiur^rrwrittim, 
“ give, grant, alienate, and dispone from me* and: all otbgrs pay byim- and 
“ successors, after my decease* to and in favours of the said William Jobp- 
“ ston, his heirs, executors, and disponees ^whatsoever, absolutely aod ir- 
u redeemably, wfthous any manner; of res&cosiofl, tedeaasptioin, and recess, 
« All bnd Whole, &c. Id which lands and others above, disppqed, I Itiere- 


<* by bind and oblige me, my heir 9 and suofessqrs, dply and validly t° . W 1 * 
«< feft and seise the said William JohnSton^a^d his fijresaids, iyjth and, ,un- 
« ddr the burdens, provisions and conditions after expressed*” 'r ■- 

The first of these- ha cdians and cbnditioos is thus expr<ts*s«<L '* Providing 
“ always, as it is hereby expressly ^noKidedL. and dewlar^d, that the said 
“ William Johnston and his fbreaaids, by tiheir acceptation, *boil be bound 
•* and obliged, to make payment ;to Thomas •Goldie of Craigmjiie* commis- 
“ sary of Dumfries, ' and John Gordon* farmer at Newbridge,, trustees 
“ named iand appointed by. me, of the sum Of L. 800 Stfcrlipg*: to be by 
« them applied in terms of a trust-right and conveyance executed by me 
“ in their favour, of even date with these presents, and that against the 
« term of Whitsunday or Martinmas that shall be one full year after roy 
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“ decease, with interest thereof from the first term of Whitsunday or Mar- NO. 5. 
“ tinmas immediately subsequent to my decease, until payment, and a 
“ fifth part more of penalty in case of not due and punctual payment, as 
“ also to make payment to the persons after named of the yearly annuities 
“ under written, vix.”-&c. • 

After enumerating these annuities, it is provided and declared, 2 do, 

“ That these presents are granted by me, with the further burden of the 
41 payment of the sum of L. 200 Sterling to each of the children lawfully 
44 procreated of the body of the said William Johnston, surviving him.” 

And it is further declared, 44 That the subjects above disponed are in full of 
44 heirship, executry, or any other thing which the said William Johnston 
44 or his heirs can any wayt ask by and through my decease, excepting so 
44 far as is provided in their favour by my said trust-right and conveyance, 

44 under which burdens, provisions, and conditions these presents are grant- 
44 ed by me, and to be accepted of by the said William Johnston and his 
44 foresaids, and no otherwise.” 

The precept of sasine ordains sasine to be given to the disponee in the 
lands, 44 but always with and under the burdens, provisions, and conditions 
44 before specified, which are hereby appointed to be engrossed in the in- 
44 feftments to follow hereupon.” 

On this precept infeftment accordingly followed in the person of Wil- 
liam Johnston, the disponee. In the sasine, the disposition and precept in 
the terms and under the burdens above mentioned, are at large engrossed. 

44 And Thomas Kerr in Daltonhook, as bailie in that part aforesaid, by 
44 virtue thereof, and of the office of barliary thereby committed to him, 

44 gave and delivered heritable state and sasine, actual, real, and corporal 
44 possession, of all and whole the said three-pound land of old extent of 
44 Bengairhill and Bengair, &c. but with and nnder the servitude and pri- 
44 vilege in favour of the purchaser of Upper Dormont, and the other bur- 
44 dens, provisions, and conditions before specified, to the said William 
44 Johnston, by delivering to him of earth and stone of the ground of the 
44 said lands, with all •■other necessary and usual symbols.” 

Certain partial payments of the sums with which the disposition was 
burdened were made by Mr Johnston ; but at his death there remained a 
balance of L. 240 Sterling, besides interest. 

Previous to his 'death; Mt Johnston executed two deeds, by one of which 
be granted to his widow, Mrs PtftetSon, a lifeVent over a certain part of the 
lands, in which she was vri&hfr&priis nranibur ; by the other, he conveyed 
bis whole property to his ddest son,' tinder the burden of certain provisions 
to Itts children, which were declared ‘to be seal Irens oh his lands. ' 

In the mean time, the pursuer, Martin, paid up the balance due to Mun- 
defTs trustees, and acquired fight to the debt and security held by them- 

’ : 1 JT 
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Having constituted the debt against Joseph Johnston the eldest son and heir 
of William, he then led an adjudication, and brought an action of mails and 
duties against Johnston, his tenants,, and Mrs Janet Paterson the widow, in* 
sisting, that the sums contained in Mundell’s disposition to William John* 
ston were real and preferable burdens. The Lord Ordinary (Craig) decern* 
ed in terms of the libel. • 

The cause then came before the Court by petition and answers. 

Argument of the defender. , . * 

To realise a lien on lands, it is necessary that the burdens be directed 
against the lands themselves, and not merely be imposed on the disponee. 
Unless this be done, the appearance of such a debt in the investitures is in- 
sufficient. See Bankton, B. 2. p. 653, ; 19th July 1780, Allan, No. 78. 

- p. 10265. , . 

In numerous cases similar to the present, the mere specification of the 
burden has been found insufficient; 18 th May 1792, Steuart against 
Home, No. 11. p. 4649. ' 

In the present instance, although the burden is specified, and declared to 
( be a condition of the disposition, yet it is no where declared to be a -real 
lien on the lands. - , 

Argument of the pursuer. 

If the obligation was laid on Johnston and his heirs alone, it is not real or 
effectual against his onerous or rational deeds. . If it is directed against the 
lands, and rendered obligatory against onerous singular successors by enter- 
ing regularly into the investiture, the pursuer must be preferred. ; That the 
burden was meant to be real, is clear from the whole tenor of the deed. 

In the dispositive clause, the lands themselves are disponed under the bur- 
dens, reservations , Wc. which necessarily infer a real burden. The obliga- 
tion to infeft is qualified by a reference to these burdens. In a subsequent 
part of the deed it is declared, that these presents are granted with the far- 
ther burden. There afterward follows a clause wherein it is declared, that 
under these burdens , provisions , ISc. these presents are granted by me, and to 
he accepted by the said William Johnston , and no otherwise. This is the very 
form of expression pointed out by Erskine, B. 2. Tit. 3. § 49. to denote a 
real burden. . . 

The law does not require any specific formula of words, or any voces sig- 
nata, to constitute a real burden. It is sufficient that there be an explicit 
declaration of the disponer’s will, that it shall be real, and that intimation 
be made to the lieges by insertion in the investiture. All this has been ac- 
complished in the present instance, in . the manner pointed out by Lord 
Bankton as sufficient for the purpose, in the very passage which the defenders 
have quoted in their support. 

A majority of the Court differed in opinion from the Lord Ordinary ; and 
observed, that, without requiring any technical form of expression for the 
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constitution of a real lien, it is necessary that the intention to impose a bur- 
den on land by reservation, should be expressed in the most explicit, precise, 
and perspicuous manner. In a clause by which onerous singular successors 
are to be affected, there must be no room for ambiguity ; but the present 
instance admits of a* doubt j and, therefore, the obligation in favour of 
Mundell’s trustees ought not to be held as constituting a real burden in com- 
petition with Mrs Johnston’s infeftment! 

The following interlocutor was pronounced, (4th March 1808,) “ The 
“ Lords having advised this petition, with the answers thereto, alter the in- 
“ terlocutor reclaimed against ; prefer the petitioner upon her infeftment 
“ produced, to the rents in question in the hands of the tenants, and decern ; 
“ but find no expenses due ; and supersede extract till the first sederunt 
“ day of May next.” 

On advising a reclaiming petition and answers, the Lords adhered, (tad 
June 1S08.) 


NO 


Lord Ordinary, Craig. Act. Geo Cromtom. Alt. J lob. Corbet. 

A, \S IV. Douglat, W. S. and H. J. Wylie, Agents. Cleric, Pringle. 

J. W. Fac. Coll. N&. 58. 217. 
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